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Title  3 —  Proclamation  5921  of  December  8,  1988 

The  President  Human  Rights  Day,  Bill  of  Rights  Day,  and  Human  Rights 

Week,  1988 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

The  second  week  in  December  commemorates  two  important  dates.  December 
10  marks  the  40th  anniversary  of  the  signing  of  the  Universal  Declaration  of 
Human  Rights,  and  December  15  marks  the  date  almost  200  years  ago  when,  in 
1791,  the  first  10  amendments  to  the  United  States  Constitution — our  Bill  of 
Rights — were  ratified. 

The  human  rights  we  regard  today  as  inherent  and  unalienable  were  by  no 
means  universally  accepted  2  centuries  ago.  Such  rights  as  freedom  of  wor¬ 
ship,  speech,  assembly,  and  the  press  were  just  beginning  to  be  asserted  by 
popular  movements  that  would  sweep  Europe  and  elsewhere  in  the  next 
century.  The  United  States  thus  foreshadowed  and  fostered  a  powerful  drive 
to  improve  the  lot  of  mankind  everywhere.  During  the  drafting  of  our  Constitu¬ 
tion,  Thomas  Jefferson  wrote  that  “a  Bill  of  Rights  is  what  people  are  entitled 
to  against  every  government  on  earth.” 

Now,  200  years  later,  the  Universal  Declaration,  enshrining  many  of  the 
principles  of  our  Founders,  has  become  that  worldwide  Bill  of  Rights.  Elabo¬ 
rating  such  a  list  of  basic  rights  was  one  of  the  first  tasks  undertaken  by  the 
new  United  Nations  Organization;  the  Chair  of  the  drafting  committee  was 
Eleanor  Roosevelt,  who  was  later  nominated  for  a  Nobel  Peace  Prize  for  this 
work.  Urging  adoption  of  the  Universal  Declaration,  then-Secretary  of  State 
George  C.  Marshall  told  the  United  Nations  that  “denials  of  basic  human 
rights  lie  at  the  root  of  most  of  our  troubles.  .  .  .  Governments  which  system¬ 
atically  disregard  the  rights  of  their  own  people,”  he  said,  “are  not  likely  to 
respect  the  rights  of  other  nations  and  other  people.”  He  called  for  adoption  of 
the  Universal  Declaration  as  “a  standard  of  conduct  for  us  all.” 

The  Universal  Declaration,  like  our  own  Bill  of  Rights,  starts  from  the  premises 
that  civil  liberties  and  political  freedom  are  the  birthright  of  all  mankind  and 
that  all  of  us  are  equal  in  the  eyes  of  the  law.  Like  our  own  Declaration  of 
Independence,  it  also  makes  the  inescapable  connection  between  freedom, 
human  rights,  and  government  by  the  consent  of  the  governed. 

We  are  proud  that  the  truths  expressed  by  our  Founding  Fathers — America’s 
source  of  strength,  stability,  and  authority  for  more  than  2  centuries — have 
also  provided  a  standard  for  liberty  and  the  rule  of  law  emulated  in  dozens  of 
other  countries  as  well. 

Nevertheless,  many  individuals  and  nations  do  not  enjoy  the  rights  enumer¬ 
ated  in  our  Constitution  and  in  the  Universal  Declaration.  Some  governments 
voice  ringing  guarantees  but  fall  far  short  in  practice.  Some,  such  as  Commu¬ 
nist  regimes,  wrongly  subordinate  fundamental  rights  to  other  goals.  These 
goals  are  often  defined  by  political  groups  or  parties  that  claim  to  know  what 
is  best  for  the  individual  and  for  peoples  subject  to  their  control.  Fundamental 
goals — free  elections  and  due  process — are  concepts  not  welcomed  by  dicta¬ 
tors  of  any  ideological  or  political  stripe. 
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Despite  this  entrenched  resistance  of  tyrants  to  practical  guarantees  of  liberty, 
the  Universal  Declaration  has  done  much  to  promote  observance  of  human 
rights  around  the  world.  Over  the  past  decade  in  particular  we  have  seen  great 
strides. 

As  we  move  toward  the  final  decade  of  this  century,  we  can  truly  say  that  the 
heroism,  prayers,  and  sacrifices  of  countless  heroes  and  heroines  who  have 
braved  threats  and  persecution  in  the  long  struggle  for  human  rights  have 
produced  noteworthy  results.  But  we  still  have  far  to  go.  We  must  and  will 
dedicate  ourselves  as  a  Nation  to  continue  this  effort,  and  to  stand  in 
solidarity  with  those  who  resist,  until  the  blessings  of  democracy,  freedom, 
and  respect  for  human  dignity  are  assured  throughout  the  world. 

NOW,  THEREFORE,  I  RONALD  REAGAN,  President  of  the  United  States  of 
America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  do  hereby  proclaim  December  10, 1988,  as  Human  Rights 
Day,  and  December  IS,  1988,  as  Bill  of  Rights  Day,  and  I  call  upon  all 
Americans  to  observe  the  week  beginning  December  10,  1988,  as  Human 
Rights  Week. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  8th  day  of 
December,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 


crvAJiflxVs, 


Editorial  note:  For  the  President’s  remarks  of  Dec.  8  on  signing  Proclamation  5921,  see  the  Weekly 
Compilation  of  Presidential  Documents  (vol.  24,  no.  49). 
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Proclamation  5922  of  December  8,  1988 

National  Bum  Awareness  Week,  1989 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

At  least  2  million  people  in  the  United  States  receive  bum  injuries  each  year. 
Seventy  thousand  of  them  require  some  hospitalization,  and  more  than  12,000 
die  from  their  injuries.  Children,  the  elderly,  and  people  with  disabilities  are 
often  burn  victims. 

The  risk  of  bum  injury  exists  in  our  homes,  cars,  and  workplaces.  The  key  to 
reduction  of  death  and  suffering  from  bum  injury  is  available  to  everyone; 
awareness  is  the  action  word.  Bum  awareness  is  how  people  can  prevent 
injury  to  themselves,  their  families,  and  their  neighbors.  The  use  of  Fire/smoke 
detectors  and  safety  containers  for  flammables,  the  safe  use  of  electric  power, 
and  development  of  good  safety  habits  can  reduce  the  number  of  injuries. 

In  recent  years,  medical  research  has  made  major  advances  through  improved 
treatments  that  shorten  hospitalization  and  save  lives.  New  products  are 
available  for  Hre  detection,  safer  fabrics,  and  personal  protection.  There  are 
organized  safety  programs  in  the  office  and  workplace.  There  is  more  assist¬ 
ance  to  ease  the  psychological  impact  on  those  who  suffer  bum  injury. 

Much  more  can  be  done  to  make  ourselves  safe  from  bum  injury.  We  can  all 
cooperate  with  the  dedicated  professionals  who  are  working  to  prevent  bums 
and  care  for  the  injured.  And  we  can  practice  and  promote  fire  safety. 

The  Congress,  by  House  Joint  Resolution  604,  has  designated  Febmary  5 
through  Febmary  11,  1989,  as  “National  Bum  Awareness  Week”  and  author¬ 
ized  and  requested  the  President  to  issue  a  proclamation  in  observance  of  this 
event. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  Febmary  5  through  Febmary  11, 1989,  as  Nation¬ 
al  Bum  Awareness  Week.  I  call  upon  all  government  agencies,  health  organi¬ 
zations,  public  safety  organizations,  the  communications  media,  and  the 
people  of  the  United  States  to  observe  this  week  with  ceremonies,  activities, 
and  personal  participation  to  make  our  country  safer  and  to  assist  in  the 
reduction  of  death  and  suffering  associated  with  bum  injury. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eighth  day  of 
December,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
thirteenth. 


a 


(FR  Doc.  88-28738 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 

Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  88-185] 

7  CFR  Part  301 

Gypsy  Moth  Regulated  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Affirmation  of  interim  rule. 

SUMMARY:  We  are  affirming  without 
change  an  interim  rule  that  amended  the 
Gypsy  Moth  Quarantine  and 
Regulations  by  (1)  removing  all 
regulated  areas  in  Illinois,  Indiana, 
Minnesota,  Washington,  and  Wisconsin 
from  the  list  of  regulated  areas  and 
removing  these  states  from  quarantined 
status;  (2]  removing  regulated  areas  in 
Ohio  from  the  list  of  gypsy  moth  low- 
risk  areas  and  correcting  an  earlier 
omission  by  adding  Ohio  to  the  list  of 
states  quarantined  because  of  gypsy 
moth:  (3)  removing  a  portion  of  a 
previously  regulated  gypsy  moth  high- 
risk  area  in  Oregon  and  redesignating 
the  remaining  portion  of  the  regulated 
area  as  a  gypsy  moth  low-risk  area;  (4) 
designating  previously  nonregulated 
areas  in  Maine,  Maryland,  Michigan, 
and  Ohio  as  gypsy  moth  low-risk  areas; 
and  (5)  designating  previously 
nonregulated  areas  in  Virginia  and  West 
Virginia  as  gypsy  moth  high-risk  areas 
and  redesignating  areas  in  Michigan, 
New  York,  Pennsylvania,  and  Virginia 
from  gypsy  moth  low-risk  areas  to  gypsy 
moth  high-risk  areas.  The  regulations 
restrict  the  interstate  movement  of 
certain  articles  from  gypsy  moth  high- 
risk  and  low-risk  areas.  The  rule  is 
necessary  to  prevent  the  spread  of 
gypsy  moth  and  to  remove  unnecessary 
restrictions  on  the  interstate  movement 
of  certain  articles. 

EFFECTIVE  DATE:  January  12. 1989. 


FOR  FURTHER  INFORMATION  CONTACT: 

Sidney  Cousins,  Senior  Operations 
Officer,  Domestic  and  Emergency 
Operations,  PPQ,  APHIS,  USDA,  Room 
661,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD  20782,  301-436- 
6365. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  an  interim  rule  published  in  the 
Federal  Register  and  effective 
September  2, 1988  (53  FR  34014-34020, 
Docket  Number  88-4)94),  we  amended 
the  Gypsy  Moth  Quarantine  and 
Regulations  by  (1)  removing  all 
regulated  areas  in  Illinois,  Indiana, 
Minnesota,  Washington,  and  Wisconsin 
from  the  list  of  regulated  areas  and 
removing  these  states  from  quarantined 
status;  (2)  removing  regulated  areas  in 
Ohio  from  the  list  of  gypsy  moth  low- 
risk  areas  and  correcting  an  earlier 
omission  by  adding  Ohio  to  the  list  of 
states  quarantined  because  of  gypsy 
moth;  (3)  removing  a  portion  of  a 
previously  regulated  gypsy  moth  high- 
risk  area  in  Oregon  and  redesignating 
the  remaining  portion  of  the  regulated 
area  as  a  gypsy  moth  low-risk  area;  (4) 
designating  previously  nonregulated 
areas  in  Maine,  Maryland,  Michigan, 
and  Ohio  as  gypsy  moth  low-risk  areas; 
and  (5)  designating  previously 
nonregulated  areas  in  Virginia  and  West 
Virginia  as  gypsy  moth  high-risk  areas 
and  redesignating  areas  in  Michigan, 
New  York,  Pennsylvania,  and  Virginia 
from  gypsy  moth  low-risk  areas  to  gypsy 
moth  high-risk  areas. 

Comments  on  the  interim  rule  were 
required  to  be  postmarked  or  received 
on  or  before  November  1, 1988.  We  did 
not  receive  any  comments.  The  facts 
presented  in  the  interim  rule  still 
provide  a  basis  for  this  rule. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  it  is  not 
a  “major  rule.”  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers; 
individuals,  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
signiHcant  adverse  effect  on 


competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

This  action  affects  the  interstate 
movement  of  regulated  articles  from 
gypsy  moth  regulated  areas  in  Illinois, 
Indiana,  Maine,  Maryland,  Michigan, 
Minnesota,  New  York;  Ohio,  Oregon, 
Pennsylvania,  Virginia,  Washington, 
West  Virginia,  and  Wisconsin.  For  areas 
designated  as  high-risk  areas,  individual 
and  commercial  movers  moving  outdoor 
household  articles  to  areas  outside  the 
quarantined  areas  must  determine  that 
their  articles  are  free  of  gypsy  moth. 
Mobile  home  haulers,  loggers, 
nurserymen,  and  Hrewood  haulers  are 
required  to  obtain  certification  or  a 
limited  permit  fi'om  an  inspector.  These 
documents  indicate  that  their  articles 
are  free  of  gypsy  moth.  For  areas 
designated  as  low-risk  areas,  the  same 
conditions  apply  for  movement  of 
regulated  articles  when  it  is  determined 
by  an  inspector  that  the  movement  of  an 
article  presents  a  hazard  of  spreading 
the  gypsy  moth.  For  areas  determined  to 
be  free  of  gypsy  moth  and  deregulated, 
no  restrictions  are  imposed  for 
movement  of  regulated  articles. 

All  regulated  articles  are  inspected 
and  certified  without  charge  to  the 
business.  A  business  not  requesting  this 
service  in  advance  of  shipment  may  be 
delayed  in  moving  the  product  until 
service  can  be  provided.  A  homeowner 
moving  outdoor  household  articles  from 
a  high-risk  area  to  an  uninfested  area 
may  pay  a  qualified  certified  applicator 
(QCA)  to  inspect  his  goods.  These 
charges  average  between  $50-100.  In 
some  instances  the  company  moving 
that  person  reimburses  the  mover  for 
their  expense.  Most  QCA’s  are  small 
businesses.  By  declaring  an  area  as  a 
high-risk  area  the  regulations  may 
increase  business  for  the  QCA's  located 
in  high-risk  areas.  These  businesses  will 
average  $50  to  $150  per  month  in 
additional  income  per  business. 
Approximately  90  new  businesses  will 
be  trained  to  inspect  outdoor  household 
articles  and  will  offer  this  service  to  the 
general  public.  Based  on  information 
compiled  by  the  U.S.  Department  of 
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Agriculture  it  has  been  determined  that 
there  are  many  hundreds  of  small 
entities  that  move  regulated  articles 
interstate  from  gypsy  moth  regulated 
areas  and  many  thousands  of  small 
entities  that  move  regulated  articles 
interstate  from  other  states.  However, 
based  on  such  information,  it  has  been 
determined  that  approximately  759 
small  entities  move  regulated  articles 
interstate  from  the  specified  areas 
affected  by  this  action. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  Part 
3015,  Subpart  V.) 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant  pests. 
Plants  (Agriculture),  Quarantine, 
Transportation,  Gypsy  moth. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  amending  7  CFR  Part  301  that  was 
published  at  53  FR  34014-34020  on 
September  2, 1988. 

Authority:  7  U.S.C.  150bb,  ISOdd,  150ee. 
ISOff,  161. 162  and  164-167;  7  CFR  2.17,  2.51. 
and  371.2(c). 

Done  in  Washington.  DC,  on  this  8th  day  of 
December  1988. 

Larry  B.  Slagle, 

Acting  Adminstrator,  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  88-28578  Filed  12-12-88;  8:45  am] 
BILUNO  CODE  3410-34-U 


7  CFR  Part  330 

9  CFR  Part  94 
[Docket  No.  87-072] 

Garbage 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 


action:  Final  rule. 


summary:  We  are  amending  the 
regulations  that  apply  to  garbage  that 
can  spread  diseases  or  pests  of 
livestock,  poultry,  or  plants.  The 
regulations  expand  the  definition  of 
garbage,  exempt  some  garbage  from 
certain  regulation,  and  clarify  which 
garbage  is  to  be  considered,  for 
purposes  of  regulation,  as  “arriving"  in  a 
jurisdiction.  TUs  action  is  necessary  to 
protect  against  the  spread  of  diseases 
and  pests  without  unnecessarily 
regulating  garbage  that  does  not  present 
these  risks. 

EFFECTIVE  DATE:  January  12, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Ronald  B.  CaHey,  Assistant  to  the 
Deputy  Administrator,  PPQ,  APHIS, 
USDA,  Room  656,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
301-436-7633. 

SUPPLEMENTARY  U«FORMATION: 
Background 

The  garbage  regulations  concerning 
plant  pests  in  7  CFR  330.400  and  garbage 
regulations  concerning  livestock  and 
poultry  diseases  in  9  CFR  94.5  regulate 
garbage  arriving  in  the  United  States, 
and  its  territories  and  possessions,  in 
order  to  prevent  the  spread  of  plant 
pests  and  animal  diseases. 

On  April  20. 1987,  we  published  in  the 
Federal  Register  (52  FR  12917-12921, 
Docket  Number  85-345],  a  document 
proposing  to  expand  the  definition  of 
garbage,  free  some  garbage  from 
regulation,  and  clarify  which  garbage  is 
to  be  considered,  for  purposes  of 
regulation,  as  “arriving”  in  a 
jurisdiction. 

Our  proposal  invited  the  submission 
of  written  comments  on  or  before  May 
20. 1987.  We  received  five  comments. 
One  comment  supported  the  proposed 
rule.  The  second  comment  was  received 
from  the  California  Department  of  Food 
and  Agriculture.  It  suggested  that  in  the 
“SUPPLEMENTARY  INFORMATION” 
section,  under  the  heading  “Regulated 
Garbage,”  the  second  sentence  of  die 
last  paragraph  should  read: 

A  means  of  conveyance,  for  example,  that 
has  not  (emphasis  added)  been  out  of  the 
United  States  and  Canada  during  the 
previous  two  years  is  highly  unlikely  to  be 
carrying  potentially  harmful  garbage  even  if  it 
has  been  to  a  foreign  port  sometime  in  its 
history. 

This  suggestion  has  been 
implemented.  When  the  proposed  rule 
was  published,  the  Federal  Register 
inadvertently  omitted  the  word  “not” 
from  the  sentence.  On  April  30, 1987,  the 
Federal  Register  (52  FR  15802,  Docket 


Number  85-345),  corrected  the  error  by 
inserting  the  word  “not”. 

A  third  commenter,  the  American 
Veterinary  Medical  Association,  is 
concerned  with  the  risk  of  transmitting 
pests  or  disease  organisms  through 
garbage  items  fi'om  the  continental 
United  States  to  Hawaii  and  other 
territories  and  possessions.  We  are 
making  no  changes  based  on  this 
comment.  Aside  from  citrus  canker,  for 
which  the  affected  areas  have  been 
quarantined,  there  has  been  no  recent 
occurrence  of  an  exotic  plant  or  animal 
disease  in  the  continental  United  States. 
The  only  exotic  plant  pests  that  have 
occurred  recently  in  the  continental 
United  States — Ae  Oriental  fruit  fly  and 
the  Mediterranean  fruit  fly — are  already 
found  in  Hawaii,  and  APHIS  has 
quarantined  the  infested  areas  in  the 
continental  United  States  to  control  pest 
spread.  If  an  exotic  plant  or  animal 
disease  or  pest  outbreak  does  occur, 
certain  regulations  and  policies  that  are 
ciurently  in  effect  prohibit  both  the 
interstate  movement  and  export 
movement  of  regulated  items.  If  it  were 
determined  that  these  policies  and 
regulations  were  ineffective,  APHIS 
would  then  amend  the  regulations. 
Consequently,  APHIS  has  determined 
that  items  moved  from  the  continental 
United  States  to  Hawaii  and  other 
territories  and  possessions  pose  very 
little  risk  of  spreading  new  pests  or 
diseases. 

The  California  Department  of  Food 
and  Agriculture,  Division  of  Animal 
Industry,  commented  that  California  has 
a  number  of  international  ports  and 
airports.  Consequently,  they  are 
concerned  with  APHIS’S  ability  to 
effectively  enforce  the  regulations  to 
ensure  that  means  of  conveyance  have 
not  been  to  foreign  ports  since  cleaning 
and  disinfecting  or  removal  of  stores. 
We  are  making  no  changes  based  on 
this  comment.  APHIS  has  had  no 
problem  documenting  where  a  means  of 
conveyance  has  traveled  fi'om  when 
arriving  in  the  United  States.  Standard 
industry  documentation — e.g.,  ships' 
logs  and  documentation  at  airline 
representatives’  offices — is  available  to 
APHIS  and  enables  the  agency  to 
determine  where  a  means  of 
conveyance  has  been  before  arriving  in 
the  United  States. 

Also,  the  Division  of  Animal  Industry 
feels  that  the  phrases,  “has  not  visited" 
and  “has  not  moved  to  non-Canadian 
foreign  ports”,  as  they  appeared  in 
proposed  9  CFR  94.5(b)(l)(ii],  are  vague. 
They  suggest  that  both  phases  be 
amended  to  read  “has  not  been  in”  to 
preclude  the  interpretation  that  the 
inspection  or  removal  of  garbage  and 
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stores  could  be  accomplished  in  a  non- 
Canadian  foreign  port.  We  are  making 
the  suggested  change. 

The  California  Department  of  Food 
and  Agriculture,  Division  of  Plant 
Industry,  expressed  concern  about 
applying  different  restrictions  to  garbage 
and  stores  arriving  on  ships  and  planes 
from  non-Canadian  foreign  ports  and  to 
garbage  and  stores  arriving  from 
Cana^an  ports.  The  Division  of  Plant 
Industry  suggests  that  we  amend  the 
regulations  to  apply  identical 
restrictions  in  both  cases,  stating  that 
employees  of  the  State’s  Department  of 
Food  and  Agriculture  have  visited  the 
United  States-Canadian  border  and 
found  that  many  items  that  are  regulated 
in  the  United  States  are  freely  available 
in  Canada.  Further,  the  Division  of  Plant 
Industry  states  that  the  United  States 
Department  of  Agricultme  has 
intercepted  these  regulated  items  in 
Canadian  origin  aircraft  stores. 

We  are  making  no  changes  based  on 
this  comment.  The  current  regulations 
already  exempt  garbage  derived  from 
stores  obtained  in  the  continental 
United  States  or  Canada,  on  vessels  or 
aircraft  that  move  “solely”  between  the 
continental  United  States  and  Canada. 
Our  proposed  rule  would  not  regulate 
garbage  on  vessels  or  aircraft  from 
Canada  if  the  conveyances  have  not 
been  to  a  foreign  port  (other  than  in 
Canada)  in  the  2  years  before  arriving  in 
the  United  States.  Vessels  or  aircraft 
from  Canada  that  have  been  to  a  foreign 
port  during  that  2-year  period  would  be 
subject  to  the  garbage  regulations.  We 
consider  any  vessel  or  aircraft  that  has 
moved  only  between  Canada  and  the 
United  States  for  2  years  to  be  one  that 
moves  “solely”  between  those  two 
countries.  Because  stores  are  not  kept 
on  conveyances  for  more  than  2  years,  a 
vessel  or  aircraft  exempted  imder  the 
“2-year”  provision  would  be  carrying 
only  stores  obtained  in  the  United  States 
or  Canada.  Therefore,  with  regard  to 
vessels  or  aircraft  from  Canada,  our 
proposed  rule  included  no  changes  to 
the  current  regulations.  Although  we  are 
making  no  change  in  this  final  rule 
regarding  vessels  and  aircraft  from 
Canada,  we  believe  it  is  appropriate  to 
respond  to  the  Division  of  Plant 
Industry’s  observation  concerning  our 
interception  of  Canadian  origin  aircraft 
stores.  Our  monitoring  of  Canadian 
origin  flights  has  very  rarely  revealed 
any  prohibited  items,  and  we  therefore 
have  determined  that  those  flights  pose 
no  significant  risk  of  spreading  exotic 
plant  or  animal  pests  or  diseases  in  the 
United  States. 

In  this  flnal  rule,  we  are  clarifying  our 
implicit  intent  regarding  certain 


provisions  of  this  rule.  According  to  this 
rule,  garbage  will  be  regulated  if  it  is  on 
or  removed  from  a  means  of  conveyance 
that  has  been  to  specified  locations 
within  specifled  periods  of  time. 

However,  the  garbage  will  not  be 
regulated  if  certain  conditions  are  met 
regarding  the  means  of  conveyance  the 
garbage  is  on  or  removed  from.  In  some 
cases,  these  conditions  require,  among 
other  things,  removal  of  all  garbage  and 
other  specified  items  previously  on 
board,  followed  by  cleaning  and 
disinfection  of  the  means  of  conveyance. 
In  other  cases,  all  garbage  and  other 
specified  items  previously  on  board 
must  be  removed,  but  no  cleaning  and 
disinfection  is  required.  The  clarification 
we  are  making  in  this  final  rule  concerns 
the  removal  and  disposal  of  the  other 
specified  items.  Although  the  proposed 
rule  included  no  explicit  direction  as  to 
the  disposal  of  these  items,  it  was 
implicit  that  the  items  be  disposed  of  in 
the  same  manner  as  that  prescribed  for 
the  disposal  of  regulated  garbage.  We 
are  including  language  in  this  final  rule 
to  clearly  specify  that  intent. 

Additionally,  we  are  adding  a 
definition  of  “shelf-stable”  to  clarify  its 
meaning  as  used  in  the  regulations.  The 
definition,  which  is  substantially  the 
same  as  a  definition  already  included  in 
USDA  regulations  at  9  CFR  318.300 
concerning  meat  inspection,  and  which 
is  commonly  accepted  in  the  industry, 
specifies  “shelf-stable”  as  meaning  the 
condition  achieved  in  a  product,  by 
application  of  heat,  alone  or  in 
combination  with  other  ingredients  and/ 
or  other  treatments,  of  being  rendered 
free  of  microorganisms  capable  of 
growing  in  the  product  at 
nomefrigerated  conditions  (over  50*  F  or 
10*  C).  If  a  shelf-stable  product  is 
opened,  contaminated,  handled  or 
treated  in  a  manner  which  could 
introduce  microorganisms  capable  of 
growing  in  the  product  under 
nonrefrigerated  conditions,  it  is  no 
longer  considered  shelf-stable. 

We  are  also  removing  the  definition  of 
“garbage”  at  redesignated  $  94.5(h)(1). 
The  proposed  rule  included  a  new 
description  of  “garbage”  at  §  94.5(a), 
superseding  the  old  definition  at 
redesignated  S  94.5(h)(1),  which  was 
inadvertently  retained  in  the  proposed 
rule. 

Based  on  the  rationale  set  forth  in  the 
proposal,  and  except  for  the 
nonsubstantive  changes  indicated 
above,  we  are  amending  the  regulations 
as  proposed. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 


12291,  and  we  have  determined  that  it  is 
not  a  “major  rule.”  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  100 
million  dollars;  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 

Federal,  state  or  local  government 
agencies,  or  geographic  regions;  and  will 
not  cause  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Although  this  document  makes 
changes  that  are  significant  for  helping 
to  prevent  the  dissemination  of  plant 
pests  and  livestock  and  poultry 
diseases,  in  almost  all  cases  this  rule 
will  not  require  persons  to  change  their 
current  practices.  In  those  cases  where 
persons  may  have  to  change  their 
current  practices,  we  believe  that  the 
change  required  would  not  have  a 
significant  economic  impact 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  (See  7  CFR  3015,  Subpart  V). 

List  of  Subjects  in  7  CFR  Part  330 

Customs  duties  and  inspection. 
Garbage,  Imports,  Plant  diseases.  Plant 
pests.  Plants  (Agriculture),  Quarantine, 
Transportation. 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Garbage,  Imports, 
Livestock  and  livestock  products.  Meat 
and  meat  products.  Milk,  Poultry  and 
poultry  products. 

PART  330— FEDERAL  PLANT  PEST 
REGULATIONS,  GENERAL;  PLANT 
PESTS;  SOIL,  STONE,  AND  QUARRY 
PRODUCTS;  GARBAGE 

Accordingly,  7  CFR  Part  330  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  330  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  147a.  150bb,  150dd- 
150ff.  161, 162, 164a,  450,  2260;  19  U.S.C.  1306; 
21  U.S.C.  111,  114a:  31  U.S.C.  9701:  42  U.S.C. 
4331,  4332;  7  CFR  2.17,  2.51,  and  371.2(c). 
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2.  In  §  330.100,  the  definitions  of 
“garbage”  and  "territories  or 
possessions”  are  revised  and  new 
definitions  of  “regulated  garbage”  and 
“shelf-stable”  are  added,  to  read  as 
follows: 

$330,100  Definitions. 

*  *  *  «  • 

Garbage.  That  material  designated  as 
“garbage”  in  §  330.400(b). 

«  *  *  *  * 

Regulated  garbage.  That  material 
designated  as  “regulated  garbage”  in 
S  330.400(c)  and  §  330.400(d). 

***** 

Shelf-stable.  The  condition  achieved 
in  a  product,  by  application  of  heat, 
alone  or  in  combination  with  other 
ingredients  and/or  other  treatments,  of 
being  rendered  free  of  microorganisms 
capable  of  growing  in  the  product  at 
nonrefiigerated  conditions  (over  50*  F. 
or  10*  C.). 

***** 

Territories  or  possessions.  Guam,  the 
Northern  Mariana  Islands,  Puerto  Rico, 
and  the  Virgin  Islands  of  the  United 
States. 

***** 

3.  In  S  330.400,  the  heading  is  revised; 
paragraph  (a)  is  revised;  paragraphs  (b), 
(c),  and  (d)  are  redesignated  as 
paragraphs  (g),  (h),  and  (i)  respectively, 
and  new  paragraphs  (b),  (c),  (d),  (e)  and 
(f)  are  added,  as  follows: 

S  330.400  Regulation  of  certain  gartMige. 

(a)  Hawaii,  Puerto  Rico,  the  Virgin 
Islands  of  the  United  States.  Guam,  and 
all  other  Insular  Possessions  of  the 
United  States  are  hereby  quarantined, 
and  the  movement  therefrom  to  other 
parts  of  the  United  States  of  garbage  is 
hereby  regulated  as  provided  in  this 
section  to  prevent  the  spread  of 
dangerous  plant  diseases  and  insect 
pests  specified  in  S§  318.13,  318.58,  and 
318.82  or  other  plant  pests  which  exist  in 
these  areas.  Also,  to  prevent  the 
dissemination  of  plant  pests  and 
livestock  and  poultry  diseases,  garbage 
is  regulated  as  otherwise  provided  in 
this  part  because  of  international 
movements  of  means  of  conveyance. 

(b)  Garbage.  For  purposes  of  this  part, 
garbage  means  all  waste  material 
deriv^  in  whole  or  in  part  from  fiuits, 
vegetables,  meats,  or  other  plant  or 
animal  (including  poultry)  material,  and 
other  refuse  of  any  character 
whatsoever  that  has  been  associated 
with  any  such  material  on  board  any 
means  of  conveyance,  and  including 
food  scraps,  table  refuse,  galley  refuse, 
food  wrappers  or  packaging  materials, 
and  other  waste  material  from  stores, 
food  preparation  areas,  passengers'  or 


crews'  quarters,  dining  rooms,  or  any 
other  areas  on  means  of  conveyance. 

For  purposes  of  this  part,  garbage  also 
means  meals  and  other  foi^  that  were 
available  for  consumption  by 
passengers  and  crew  on  an  aircraft  but 
were  not  consumed. 

Note. — Not  all  garbage  is  regulated  for  the 
purposes  of  this  part.  Garbage  regulated  for 
the  purposes  of  this  part  is  defined  as 
“related  garbage”  in  paragraphs  (c)  and  (d) 
of  this  section. 

(c)  Garbage  regulated  because  of 
movements  outside  the  United  States  or 
Canada.  For  purposes  of  this  part 
garbage  on  or  removed  fit)m  a  means  of 
conveyance  is  regulated  garbage,  if, 
when  the  garbage  is  on  or  removed  from 
the  means  of  conveyance,  the  means  of 
conveyance  has  been  in  any  port 
outside  the  United  States  and  Canada 
within  the  previous  2-year  period.  There 
are,  however,  two  exceptions  to  this 
provision.  These  exceptions  are  as 
follows: 

(1)  Exception  1.  Garbage  on  or 
removed  in  the  United  States  from  a 
means  of  conveyance  other  than  an 
aircraft  is  exempt  from  requirements 
under  paragraph  (c)  of  this  section,  if  the 
following  conditions  are  met  when  the 
garbage  is  on  or  removed  from  the 
means  of  conveyance: 

(1)  The  means  of  conveyance  is 
accompanied  by  a  certificate  from  an 
inspector  stating  the  following: 

(A)  That  the  means  of  conveyance 
had  previously  been  cleared  of  all 
garbage  and  of  all  meats  and  meat 
products,  whatever  the  country  of  origin, 
except  meats  that  are  shelf-stable;  all 
fi^sh  and  condensed  milk  and  cream 
from  countries  designated  in  9  CFR  94.1 
as  those  in  which  foot-and-mouth 
disease  exists;  all  fresh  fruits  and 
vegetables;  and  all  eggs;  and  the  items 
cleared  fi*om  the  means  of  conveyance 
as  prescribed  by  this  paragraph  have 
been  disposed  of  according  to  the 
procedures  for  disposing  of  regulated 
garbage,  as  specified  in  paragraph  (g)(1) 
of  this  section. 

(B)  That  the  means  of  conveyance  had 
then  been  cleaned  and  disinfected  in  the 
presence  of  the  inspector;  and 

(ii)  Since  being  cleaned  and 
disinfected,  the  means  of  conveyance 
has  not  been  in  a  non-Canadian  foreign 
port. 

(2)  Exception  2.  Garbage  on  or 
removed  from  an  aircraft  is  exempt  from 
requirements  under  paragraph  (c)  of  this 
section  if  the  following  conditions  are 
met  when  the  garbage  is  on  or  removed 
from  the  aircraft: 

(i)  The  aircraft  had  been  cleared  of  all 
garbage  and  all  stores;  and  the  items 
cleared  from  the  aircraft  as  prescribed 


by  this  paragraph  have  been  disposed  of 
according  to  the  procedures  for 
disposing  of  regulated  garbage,  as 
specified  in  paragraph  (g)(1)  of  this 
section. 

(ii)  After  the  garbage  and  stores 
referred  to  in  paragraph  (c)(2)(i)  of  this 
section  were  removed,  the  aircraft  has 
not  been  in  a  non-Canadian  foreign  port. 

(d)  Garbage  regulated  because  of 
certain  movements  to  or  from  Hawaii, 
territories,  or  possessions.  For  purposes 
of  this  part,  garbage  on  or  removed  from 
a  means  of  conveyance  is  regulated 
garbage,  if  at  the  time  the  garbage  is  on 
or  removed  fi'om  the  means  of 
conveyance,  the  means  of  conveyance 
has  moved  during  the  previous  one-year 
period,  either  directly  or  indirectly,  to 
the  continental  United  States  from  any 
territory  or  possession  or  from  Hawaii; 
to  any  territory  or  possession  fi'om  any 
other  territory  or  possession  or  from 
Hawaii,  or  to  Hawaii  fiom  any  territory 
or  possession.  There  are,  however,  two 
exceptions  to  this  provision.  These 
exceptions  are  as  follows: 

(1)  Exception  1.  Garbage  on  or 
removed  from  a  means  of  conveyance 
other  than  an  aircraft  is  exempt  from 
requirements  under  paragraph  (d)  of  this 
section  if  the  following  two  conditions 
are  met  when  the  garbage  is  on  or 
removed  from  the  means  of  conveyance: 

(1)  The  means  of  conveyance  is 
accompanied  by  certificate  fiom  an 
inspector,  saying  that  the  means  of 
conveyance  had  been  cleared  of  all 
garbage  and  all  fresh  fruits  and 
vegetables;  and  the  items  cleared  fiom 
the  means  of  conveyance  as  prescribed 
by  this  paragraph  have  been  disposed  of 
according  to  the  procedures  for 
disposing  of  regulated  garbage,  as 
specified  in  paragraph  (g)(1)  of  this 
section. 

(ii)  After  being  cleared  of  the  garbage 
and  stores  referred  to  in  paragraph 

(d)(l)(i)  of  this  section,  the  means  of 
conveyance  has  not  moved  to  the 
continental  United  States  fiom  any 
territory  or  possession  or  fiom  Hawaii; 
to  any  territory  or  possession  from  any 
other  territory  or  possession  or  from 
Hawaii;  or  to  Hawaii  from  any  territory 
or  possession. 

(2)  Exception  2.  Garbage  on  or 
removed  from  an  aircraft  is  exempt  fiom 
requirements  under  paragraph  (d)  of  this 
section  if  the  following  two  conditions 
are  met  when  the  garbage  is  on  or 
removed  fiom  the  aircraft: 

(i)  The  aircraft  had  been  previously 
cleared  of  all  garbage  and  all  fi^sh  fraits 
and  vegetables;  and  the  items  cleared 
fiom  the  aircraft  as  prescribed  by  this 
paragraph  have  been  disposed  of 
according  to  the  procedures  for 
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disposing  of  regulated  garbage,  as 
specified  in  paragraph  (g](l)  of  this 
section. 

(ii)  After  the  garbage  and  stores 
referred  to  in  paragraph  (d)(2)(i)  of  this 
section  were  removed,  the  aircraft  has 
not  moved  to  the  continental  United 
States  from  any  territory  or  possession 
or  from  Hawaii;  to  any  territory  or 
possession  from  any  other  territory  or 
possession  or  from  Hawaii;  or  to  Hawaii 
from  any  territory  or  possession. 

(e)  Garbage  that  is  commingled  with 
regulated  garbage  is  also  regulated 
garbage. 

(f)  Restrictions  on  regulated  garbage. 
(1)  Regulated  garbage  shall  not  be  on  or 
removed  bom  a  means  of  conveyance, 
or  be  disposed  of,  unless  in  accordance 
with  the  provisions  of  this  part.  (2) 
Regulated  garbage  is  subject  to  general 
surveillance  for  compliance  with  this 
section  by  Animal  and  Plant  Health 
Inspection  Service  inspectors  and  to 
such  disposal  measures  as  authorized 
by  section  105  of  the  Federal  Plant  Pest 
Act  (7  U.S.C.  150dd),  section  10  of  the 
Plant  Quarantine  Act  of  1912,  as 
amended  (7  U.S.C.  164a),  section  2  of  the 
Act  of  February  2, 1903,  as  amended  (21 
U.S.C.  Ill),  and  section  306  of  the  Act 
July  17, 1930,  as  amended  (19  U,S.C. 
1306),  to  prevent  the  dissemination  of 
plant  pests  and  livestock  or  poultry 
diseases. 

*  *  *  «  * 

4.  In  S  330.400,  all  references  to 
“garbage”  in  redesignated  paragraphs 

(g)(1).  (h),  and  (i)(l)  and  (i)(2)  are 
changed  to  "regulated  gaibage”;  and  the 
first  sentence  in  redesignated  paragraph 
(g)(1)  is  revised  and  made  into  two 
sentences  to  read  as  follows: 

§  330.400  Regulation  of  certain  garbage. 
***** 

(g) (1)  All  regulated  garbage  must  be 
contained  in  tight,  leak-proof  covered 
receptacles  during  storage  on  board  a 
means  of  conveyance  while  in  the 
territorial  waters,  or  while  otherwise 
within  the  territory  of  the  United  States. 
All  such  receptacles  shall  be  contained 

inside  the  guard  rail  if  on  a  watercraft. 

*  *  * 

***** 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  NEWCASTLE  DISEASE 
(AVIAN  PNEUMOENCEPHALITIS), 
AFRICAN  SWINE  FEVER,  AND  HOG 
CHOLERA:  PROHIBITED  AND 
RESTRICTED  IMPORTATIONS 

Accordingly,  9  CFR  Part  94  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  94 
continues  to  read  as  follows: 


Authority:  7  U.S.C.  147a.  150ee,  161, 162, 

450;  19  U.S.C.  1306;  21  U.S.C.  Ill,  114a,  134a. 
134b.  134c.  and  134f;  42  U.S.C  4331, 4332;  7 
CFR  2.17,  2.51,  and  371.2(d). 

2.  In  9  94.5,  the  heading  is  revised; 
paragraph  (a)  is  revised;  paragraphs  (b), 
(c),  and  (d)  are  redesignated  as 
paragraphs  (f),  (g),  and  (h),  respectively; 
and  new  paragraphs  (b),  (c),  (d),  and  (e) 
are  added,  as  follows; 

S  94.5  Regulation  of  certain  garbage. 

(a)  Garbage.  For  purposes  of  this  part, 
garbage  means  all  waste  material 
derived  in  whole  or  in  part  from  fruits, 
vegetables,  meats,  or  other  plant  or 
animal  (including  poultry)  material,  and 
other  refuse  of  any  character 
whatsoever  that  has  been  associated 
with  any  such  material  on  board  any 
means  of  conveyance,  and  including 
food  scraps,  table  refuse,  galley  refuse, 
food  wrappers  or  packaging  materials, 
and  other  waste  material  from  stores, 
food  preparation  areas,  passengers'  or 
crews’  quarters,  dining  rooms,  or  any 
other  areas  on  means  of  conveyance. 

For  purposes  of  this  subpart,  garbage 
also  means  meals  and  other  food  that 
were  available  for  consumption  by 
passengers  and  crew  on  an  aircraft  but 
were  not  consumed. 

Note;  Not  all  garbage  is  regulated  for  the 
purposes  of  this  part.  Garbage  regulated  for 
the  purposes  of  this  part  is  deHned  as 
“regulated  garbage”  in  paragraphs  (b)  and  (c) 
of  this  section. 

(b)  Garbage  regulated  because  of 
movements  outside  the  United  States  or 
Canada.  For  purposes  of  this  part 
garbage  on  or  removed  from  a  means  of 
conveyance  is  regulated  garbage,  if, 
when  the  garbage  is  on  or  removed  frt)m 
the  means  of  conveyance,  the  means  of 
conveyance  has  been  in  any  port 
outside  the  United  States  and  Canada 
within  the  previous  2-year  period.  There 
are,  however,  two  exceptions  to  this 
provision.  These  exceptions  are  as 
follows: 

(1)  Exception  1.  Garbage  on  or 
removed  from  a  means  of  conveyance 
other  them  an  aircraft  is  exempt  from 
requirements  under  paragraph  (b)  of  this 
section  if  the  following  conditions  are 
met  when  the  garbage  is  on  or  removed 
from  the  means  of  conveyance: 

(i)  The  means  of  conveyance  is 
accompanied  by  a  certiHcate  brom  an 
inspector  stating  the  following: 

(A)  That  the  means  of  conveyance 
had  brst  been  cleared  of  all  garbage  and 
of  the  following:  All  meats  and  meat 
products,  whatever  the  country  of  origin, 
except  meats  that  are  shelf-stable;  all 
fresh  and  condensed  milk  and  cream 
from  countries  designated  in  9  CFR  94.1 
as  those  in  which  foot-and-mouth 
disease  exists;  all  fresh  fruits  and 


vegetables;  and  all  eggs;  and  the  items 
cleared  from  the  means  of  conveyance 
as  prescribed  by  this  paragraph  have 
been  disposed  of  according  to  the 
procedures  for  disposing  of  regulated 
garbage,  as  specified  in  paragraph  (f)(1) 
of  this  section. 

(B)  That  the  means  of  conveyance  had 
been  cleaned  and  disinfected  in  the 
presence  of  the  inspector;  and 

(ii)  Since  being  cleaned  and 
disinfected,  the  means  of  conveyance 
has  not  been  in  a  non-Canadian  foreign 
port 

(2)  Exception  2.  Garbage  on  or 
removed  from  an  aircraft  is  exempt  from 
requirements  under  paragraph  (b)  of  this 
section  if  the  following  two  conditions 
are  met: 

(i)  The  aircraft  had  been  cleared  of  all 
garbage  and  all  stores;  and  the  items 
clear^  from  the  aircraft  as  prescribed 
by  this  paragraph  have  been  disposed  of 
according  to  the  procedures  for 
disposing  of  regulated  garbage,  as 
specifred  in  paragraph  (f)(1)  of  this 
section. 

(ii)  After  the  garbage  and  stores 
referred  to  in  paragraph  (b)(2)(i)  of  this 
section  were  removed,  the  aircraft  has 
not  been  in  a  non-Canadian  foreign  port 

(c)  Garbage  regulated  because  of 
certain  movements  to  or  from  Hawaii, 
territories,  or  possessions.  For  purposes 
of  this  part  garbage  on  or  removed  from 
a  means  of  conveyance  is  regulated 
garbage,  if  the  means  of  conveyance  has 
moved  during  the  previous  one-year 
period,  either  directly  or  indirectly,  to 
the  continental  United  States  from  any 
territory  or  possession  or  from  Hawaii; 
to  any  territory  or  possession  from  any 
other  territory  or  possession  or  from 
Hawaii;  or  to  Hawaii  from  any  territory 
or  possession.  There  are,  however,  two 
exceptions  to  this  provision.  These 
exceptions  are  as  follows: 

(1)  Exception  1.  Garbage  on  or 
removed  from  a  means  of  conveyance 
other  than  an  aircraft  is  exempt  from 
requirements  under  paragraph  (c)  of  this 
section  if  the  following  two  conditions 
are  met  when  the  garbage  is  on  or 
removed  from  the  means  of  conveyance: 

(i)  The  means  of  conveyance  is 
accompanied  by  a  certificate  from  an 
inspector,  stating  that  the  means  of 
conveyance  has  been  cleared  of  all 
garbage  and  all  fresh  fruits  and 
vegetables:  and  the  items  cleared  from 
the  means  of  conveyance  as  prescribed 
by  this  paragraph  have  been  disposed  of 
according  to  the  procedures  for 
disposing  of  regulated  garbage,  as 
specified  in  paragraph  (f)(1)  of  this 
section. 

(ii)  After  being  cleared  of  the  garbage 
and  stores  referred  to  in  paragraph 


of 
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(c](l](i)  of  this  section,  the  means  of 
conveyance  has  not  moved  to  the 
continental  United  States  from  any 
territory  or  possession  or  from  Hawaii; 
to  any  territory  or  possession  from  any 
other  territory  or  possession  or  from 
Hawaii;  or  to  Hawaii  from  any  territory 
or  possession. 

(2)  Exception  2.  Garbage  on  or 
removed  from  an  aircraft  is  exempt  from 
requirements  under  paragraph  (c)  of  this 
section  if  the  following  two  conditions 
are  met  when  the  garbage  is  on  or 
removed  from  the  means  of  conveyance: 

(i)  The  aircraft  had  been  cleared  of  all 
garbage  and  all  fresh  fruits  and 
vegetables;  and  the  items  cleared  from 
the  aircraft  as  prescribed  by  this 
paragraph  have  been  disposed  of 
according  to  the  procedures  for 
disposing  of  regulated  garbage,  as 
specified  in  paragraph  (f)(1)  of  this 
section. 

(ii)  After  being  cleared  of  the  garbage 
and  stores  referred  to  in  paragraph 
(c)(2)(i)  of  this  section  were  removed, 
the  aircraft  has  not  moved  to  the 
continental  United  States  from  any 
territory  or  possession  or  from  Hawaii; 
to  any  territory  or  possession  from  any 
other  territory  or  possession  or  from 
Hawaii;  or  to  Hawaii  from  any  territory 
or  possession. 

(d)  Garbage  that  is  commingled  with 
regulated  garbage  is  also  regulated 
garbage. 

(e)  Restrictions  on  regulated  garbage. 
(1)  Regulated  garbage  shall  not  be  on  or 
removed  from  a  means  of  conveyance, 
or  be  disposed  of,  unless  in  accordance 
with  the  provisions  of  this  part.  (2) 
Regulated  garbage  is  subject  to  general 
surveillance  for  compliance  with  this 
section  by  Animal  and  Plant  Health 
Inspection  Service  inspectors  and  to 
such  disposal  measures  as  authorized 
by  section  105  of  the  Federal  Plant  Pest 
Act  (7  U.S.C.  150dd),  section  10  of  the 
Plant  Quarantine  Act  of  1912,  as 
amended  (7  U.S.C.  164a),  section  2  of  the 
Act  of  February  2, 1903,  as  amended  (21 
U.S.C.  Ill),  and  section  306  of  the  Act  of 
July  17, 1930,  as  amended  (19  U.S.C. 
1306),  to  prevent  the  dissemination  of 
plant  pests  and  livestock  or  poultry 
diseases. 

***** 

3.  In  §  94.5,  all  references  to  “garbage” 
in  redesignated  paragraphs  (f)(1),  (g)  and 
(h)(2)  and  (h)(3)  are  changed  to 
“regulated  garbage”;  the  first  sentence 
in  redesignated  paragraph  (f)(1)  is 
revised  and  made  into  two  sentences; 
and  redesignated  paragraph  (h)(1)  is 
removed  and  a  new  paragraph  (h)(1)  is 
added,  to  read  as  follows: 

§  94.5  Regulation  of  certain  garbage. 


(f)(1)  All  regulated  garbage  must  be 
contained  in  tight,  leak-proof  covered 
receptables  during  storage  on  board  a 
means  of  conveyance  while  in  the 
territorial  waters,  or  while  otherwise 
within  the  territory  of  the  United  States. 
All  such  receptacles  shall  be  contained 
inside  the  guard  rail  if  on  a 
watercraft.  *  *  * 

***** 

(h)(1)  “Shelf-stable”  means  the 
condition  achieved  in  a  product,  by 
application  of  heat,  alone  or  in 
combination  with  other  ingredients  and/ 
or  other  treatments,  of  being  rendered 
free  of  microorganisms  capable  of 
growing  in  the  product  under 
nonrefrigerated  conditions  (over  50"  F  or 
10”  C). 

***** 

Done  in  Washington,  DC,  this  8th  day  of 
December  1988. 

Larry  B.  Slagle, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  88-28579  Filed  12-12-88;  8:45  am] 
BILUNG  CODE  3410-34-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  88-NM-157-AD;  AmdL  39- 
6088] 

Airworthiness  Directives;  Boeing 
Model  737-300  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737- 
300  series  airplanes,  which  currently 
requires  a  revision  to  the  Limitations 
Section  of  the  FAA-approved  Airplane 
Flight  Manual  (AFM).  This  action 
clarifies  the  A^  wording  and  requires 
the  installation  of  a  placard  on  the 
instrument  panel  to  reduce  the  risk  of 
engine  flameout  in  adverse  weather 
conditions.  This  action  is  prompted  by  a 
recent  single  engine  flameout  that 
occurred  during  descent  through 
thunderstorm  activity. 

EFFECTIVE  DATE:  December  30, 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from  the 
Boeing  Commercial  Airplanes,  P.O.  Box 
3707,  Seattle,  Washington  98124.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 


Washington,  or  at  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACr. 

Mr.  Stephen  S.  Bray,  Propulsion  Branch, 
ANM-140S;  telephone  (206)  431-1969. 
Mailing  Address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  On 

October  6, 1988,  the  FAA  issued  AD  88- 
13-51,  Amendment  93-6046  (53  FR  41151; 
October  20, 1988]  which  requires 
operational  limitations  when  flying  in 
moderate  to  heavy  precipitation  to 
prevent  potential  engine  flameouts.  That 
AD  was  prompted  by  two  recent  dual 
engine  flameouts  dming  descent  through 
thunderstorm  activity..  This  condition,  if 
not  corrected  could  lead  to  dual  engine 
flameouts. 

Since  issuance  of  AD  88-13-51  an 
additional  incident  occurred  where  one 
engine  flamed  out  during  descent  in 
heavy  rain. 

Based  on  the  investigations  of  this 
incident,  the  FAA  has  determined  that 
the  AFM  revisions  required  by  the 
existing  AD  are  insufficient  to  ensure 
that  the  flight  crew  is  adequately 
apprised  of  the  operational  limitations, 
and  that  the  installation  of  a  placard  is 
also  necessary. 

In  addition,  the  FAA  has  received  a 
comment  requesting  clarification  of  the 
types  of  precipitation  that  may  cause 
engine  flameout.  Flight  through  clouds, 
fog,  drizzle  or  snow  will  have  minimal  or 
no  effect  on  engine  operation,  assuming 
current  procedures  for  these  conditions 
are  observed.  However,  flight  through 
moderate  to  heavy  rain,  hail,  or  sleet 
can  cause  engine  spool  down  or 
flameout  if  thrust  settings  are  below  45% 
Ni.  To  clarify  weather  conditions  of 
concern,  the  commenter  proposed 
changing  the  operational  procedure 
headline  in  paragraph  A.  of  the  AD  to 
“Operation  In  Rain,  Hail,  Or  Sleet," 
because  it  is  difficult  for  the  flight  crew 
to  determine  different  levels  of 
(moderate  to  heavy)  precipitation. 

The  FAA  agrees  with  the  need  for 
additional  clarification  as  to  those  types 
of  conditions  which  may  cause  engine 
flameout;  however,  the  FAA  considers 
that  the  flight  crew’s  capability  in 
determining  different  levels  of 
precipitation  has  not  been  relevant  in 
the  above  noted  incidents.  A  more 
general  confusion  has  existed  regarding 
proper  crew  procedure,  which  is 
intended  to  be  addressed  by  installation 
of  a  placard  in  the  cockpit. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
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same  tj^e  design,  the  FAA  has 
determined  that  AD  88-13-51  must  be 
revised  to  require  a  placard  on  the 
instrument  panel  to  alert  the  flightcrew 
of  the  required  operational  limitations 
for  flight  in  moderate  to  heavy  rain,  hail, 
or  sleet,  and  to  clarify  the  wording  in  the 
Airplane  Flight  Manual  revision. 

This  is  considered  interim  action. 
Experimental  engine  design  solution(s) 
are  currently  under  evaluation.  Pending 
the  results  of  these  engineering 
evaluations  and  flight  tests,  the  FAA 
may  consider  further  rulemaking  to 
require  incorporation  of  a  final  engine 
design  change  into  the  existing  Boeing 
Model  737-300  fleet. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  Hnal  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/ major  regulation,  a 
Final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required). 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  Safety,  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows; 


PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C  106(g]  (Revised  Pub.  L  97-449, 
January  12. 1983);  and  14  CFR  11.89. 

§  39.13  [Amended] 

2.  By  revising  AD  88-13-51, 
Amendment  39-6046  (53  FR  41151; 
October  20, 1988)  to  read  as  follows: 

Boeing:  Applies  to  Model  737-300  series 
airplanes,  equipped  with  CFM 
International  CFMSe-3  series  engines, 
certiHcated  in  any  category.  Compliance 
required  within  10  days  of  the  effective 
date  of  this  AD,  unless  previously 
accomplished. 

To  reduce  the  risk  of  engine  flameout  in 
adverse  weather  conditions,  accomplish  the 
following: 

A.  Revise  the  Limitation’s  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  by  adding  the  following  instructions. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  into  the  AFM.  (Where 
appropriate,  remove  the  previous  inserted 
copy  of  AD  88-13-51  from  the  AFM). 

Operation  in  Moderate  to  Heavy  Rain,  HaiL 
or  Sleet 

When  operating  in  or  in  the  vicinity  of 
(near)  moderate  to  heavy  rain,  hail,  or  sleet 
accomplish  the  following; 

1.  Engine  start  switches — FLIGHT 

2.  Minimum  Engine  Ni — 45%. 

3.  Auto-throttle — OFF 

Note;  Operation  in  or  in  the  vicinity  of 
(near)  moderate  to  heavy  rain,  hail,  or  sleet  is 
to  be  assumed  if  indicated  by  any  of  the 
following  sources:  weather  radar,  reports,  or 
observations. 

Operating  in  Thunderstorm  Activity 
Cautionary  Note 

Flight  operation  should  be  conducted  so 
that  operation  within  five  miles  of 
thunderstorm  activity  is  avoided. 

B.  For  operations  in  known  or  forecast  rain, 
hail,  or  sleet,  notwithstanding  the  Minimum 
Equipment  List  (MEL),  the  following  items 
must  be  operable  for  dispatch: 

1.  Weather  radar. 

2.  Engine  Ignition  System — both  left  and 
right  engine  ignitors. 

C.  Install  a  placard  (red  base,  white 
lettering)  on  the  instrument  panel  in  clear 
view  of  the  flightcrew  and  in  close  proximity 
of  the  engines'  Ni  indication  gauges,  that 
reads  as  follows: 

“Maintain  At  Least  45%  Ni  When 
Operating  In  Or  Near  Moderate  To  Heavy 
Rain,  Hail  Or  Sleet” 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 

■  provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Operations 
Inspector  (POI),  who  may  add  any  comments 


and  then  send  it  to  the  Manager,  Seattle 
Aircraft  Certification  Office. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

This  amendment  becomes  effective 
December  30, 1988. 

Issued  in  Seattle,  Washington,  on 
December  1, 1988. 

Leroy  A.  Keith, 

Manager,  Transport  Airplane  Directorate 
Aircraft  Certification  Service. 

[FR  Doc.  88-28541  Filed  12-12-88;  8:45  am) 
mUJNO  CODE  4S10-13-H 


14  CFR  Parts  61, 63, 65, 121,  and  135 

[Docket  25148;  Arndt  121-200] 

Anti-Drug  Program  for  Personnel 
Engaged  in  Specified  Aviation 
Activities;  Correction 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule,  amendment  number; 
correction. 

summary:  FAA  is  correcting  an  error  in 
the  Amendment  Number.  In  FR  Doc.  88- 
26609,  published  Monday,  November  21, 
1988,  on  page  47024,  please  change  the 
Amendment  number  121-201  to  read 
121-200. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Robert  S.  Bartanowicz,  Office  of 
Rulemaking  (ARM-1),  (202)  267-9679. 

Michael  D.  Triplett 

Legal  Technician,  Program  Management 
Staff. 

(FR  Doa  88-28542  Filed  12-12-88;  8:45  am] 
BILUNG  CODE  4S10-13-M 


DEPARTMENT  OF  STATE 
Bureau  of  Consular  Affairs 
22  CFR  Part  43 
[SD-108-878] 

Visas;  Documentation  of  Immigrants 

AGENCY:  Bureau  of  Consular  Affairs, 
State  Department. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  makes  those 
amendments  to  22  CFR  Part  43 
necessitated  by  the  enactment  of  Pub.  L. 
100-658,  Immigration  Amendments  of 
1988.  22  CFR  Part  43  was  promulgated  to 
implement  section  314  of  Pub.  L  99-603, 
the  “NP-5”  program.  Section  2  of  Pub.  L. 
100-658  extends  the  "NP-5”  program  for 
two  additional  fiscal  years,  1989  and 
1990,  and  increases  the  annual 
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numerical  limitation  from  5,000  to  15,000 
for  each  of  those  years.  This  rule 
favorably  affects  a  certain  class  of 
aliens  who  will  benefit  from  the 
continuation  of  the  separate  annual 
numerical  limitation  program 
established  by  Pub.  ll  99-603  and 
extended  by  Pub.  L  100-658. 

EFFECTIVE  DATE:  December  13, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cornelius  D.  Scully,  Director,  Office  of 
Legislation,  Regulations,  and  Advisory 
Assistance,  Visa  Office,  Department  of 
State,  Washington,  DC  20520,  (202) 
663-1184. 

SUPPLEMENTARY  INFORMATION:  Section 
314  of  Pub.  L  99-603  established  a 
separate  annual  numerical  limitation  of 
5,000  each  for  Fiscal  Years  1987  and 

1988  available  to  natives  of  countries 
"adversely  affected”  by  the  enactment 
of  Pub.  L  89-236.  The  Department’s 
implementation  of  that  provision  is  set 
forth  in  22  CFR  Part  43.  The  Department 
promulgated  an  Interim  Rule  on  January 
14, 1987,  52  FR 1447,  and  a  Final  Rule  on 
May  13, 1987,  52  FR  17944.  The 
supplementary  information  in  those 
publications  contains  an  extensive 
discussion  of  the  Department’s  rationale 
for  its  method  of  implementation  and 
detailed  information  concerning  the 
outcome  of  its  implementation. 

Section  2  of  Pub.  L 100-658  amends 
section  314  to  provide  that  15,000  visas 
shall  be  made  available  under  that 
provision  annually  during  Fiscal  Years 

1989  and  1990.  Section  2  also  requires 
that,  in  making  the  additional  visas 
available,  the  Department  use  the  list  of 
applicants  established  in  connection 
with  the  original  version  of  section  314 
and  authorizes,  but  does  not  require,  the 
Department  to  administer  the  extension 
under  the  regulations  previously 
promulgated. 

As  described  in  the  Final  Rule,  52  FR 
17944,  at  pp.  17947-9,  the  Department 
received  about  1,000,000  pieces  of  mail 
during  the  registration  period  in  January 
1987,  The  mail  was  marked  to  indicate 
the  chronological  order  of  its  receipt 
from  the  United  States  Postal  System 
(USPS).  A  private  contractor  was  hired 
to  open  mail  and  to  enter  the  names  of 
the  applicants,  together  with  other 
necessary  identifying  information,  into  a 
computer.  As  pointed  out  in  the  Final 
Rule,  only  the  first  25,000  applicants 
were  processed  in  this  manner.  All 
additional  mail  has  been  retained, 
unopened,  in  the  chronological  order  of 
its  receipt  from  USPS. 

Initially,  as  pointed  out  in  the  Final 
Rule,  the  Department  had  contemplated 
destroying  the  additional  mail  after  a 
short  period  of  time,  because  of  storage 
costs.  Legal  challenges  to  the 


Department’s  regulations  implementing 
section  314  required  retention  of  the 
mail,  against  the  possibility  of  an 
adverse  decision.  Although  the 
Department’s  regulations  were  upheld  in 
both  cases — Fakheri-Rad  v.  Shultz,  No. 
87-0393  {C.D.  CA,  March  25, 1987)  and 
Mulligan  v.  Shultz,  848  F.2d  655  (5th  Cir. 
1988) — the  decision  in  Mulligan  is  so 
recent  that  no  action  has  been  taken  to 
dispose  of  any  of  the  unopened  mail.  As 
a  result,  the  Department  is  in  a  position 
to  implement  the  requirement  of  section 
2(b)  of  Pub.  L.  100-658  that  the 
additional  30,000  visas  be  made 
available  to  applicants  in  the  original 
“NP-5’’  registration. 

Section  2(b)  also  authorizes,  but  does 
not  require,  the  Department  to  carry  out 
the  extension  imder  the  regulations 
previously  published.  The  Department 
has  carefully  considered  whether  any 
changes  to  die  previously  published 
regulations  are  desirable  or  necessary. 
Section  2  of  Pub.  L  100-658  makes  no 
substantive  changes  in  section  314.  The 
initial  registration  period  in  January  1987 
produced  a  quantity  of  applicants  more 
than  sufficient  to  permit  the  issuance  of 
the  additional  30,000  visas  authorized  by 
section  2.  The  fact  that  all  mail  received 
during  the  initial  registration  period  has 
been  retained  in  chronological  order  of 
receipt  allows  for  resumption  of 
processing  under  the  original 
regulations.  The  existing  regulations 
have  been  held  to  be  appropriate  in  two 
separate  court  actions.  The  first  of  the 
two  additional  fiscal  years  has  already 
begun  and  the  formulation  and 
implementation  of  a  revised  plan  of 
implementation  would  impose 
imacceptable  delays  on  the  program,  as 
well  as  add  significantly  to  Ae  cost  of 
implementation.  For  all  of  the  foregoing 
reasons,  the  Department  will  make  no 
changes  in  section  43.1, 43.2, 43.3,  or  43.5 
and  will  implement  the  two-year 
extension  of  the  “NP-5’’  program  in  the 
same  manner  as  the  first  two  years. 

Because  of  the  addition  of  the  two 
further  fiscal  years  and  the  increase  in 
annual  authorized  visas  for  those  years 
from  5,000  to  15,000,  it  is  necessary  to 
amend  section  43.4  to  conform  with 
those  two  changes.  Section  43.4  provides 
for  control  of  the  numerical  limitations 
under  section  314  and  establishes  both  a 
monthly  limitation  on  overall  visa 
issuance  and  an  annual  limitation  on 
visa  issuance  to  natives  of  any  single 
adversely  affected  country.  All  of  these 
provisions  were  based  upon  the  5,000 
overall  annual  limitation  established  by 
section  314,  as  originally  enacted.  All 
must  be  amended  to  take  into  account 
the  tripling  of  the  annual  overall 
limitation  for  fiscal  years  1989  and  1990. 


This  rule  is  not  considered  to  be  a 
major  rule  for  purposes  of  E.0. 12291  nor 
is  it  expected  to  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

In  addition,  compliance  with  the 
provisions  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553,  relative  to 
notice  of  proposed  rulemaking  and 
delayed  effective  date  is  unnecessary  in 
this  instance  because  this  rule  extends 
an  established  benefit  upon  certain 
classes  of  intending  immigrants  in 
accordance  with  Pub.  L.  100-658  which 
provides  for  extension  of  two  additional 
fiscal  years  of  a  program  established  in 
1987  (Pub.  L.  99-603)  and  which 
increases  the  annual  numerical 
limitation  for  those  two  years. 

List  of  Subjects  in  22  CFR  Part  43 

Aliens,  Nonpreference  immigrants. 
Visas. 

PART  43— [AMENDED] 

In  view  of  the  foregoing,  22  CFR  Part 
43  is  amended  to  read  as  follows: 

1.  The  authority  citation  for  Part  43  is 
revised  to  read  as  follows: 

Authority:  Sec.  104, 66  Stat.  174,  8  U.S.C. 
1104:  Sec.  109(bKl).  91  Stat.  847;  Sec.  314, 100 
Stat.  3359,  8  U.S.C.  1153  Note;  Sec.  2, 102  Stat. 
3359. 

2.  In  section  43.4  paragraphs  (a)  and 
(b)  are  revised  as  follows: 

§  43.4  Control  of  numerical  limitation. 

(a)  Centralized  control.  Centralized 
control  of  the  numerical  limitation 
specified  in  section  314(a)  of  Pub.  L.  99- 
603,  as  amended,  is  established  in  the 
Department.  In  order  to  effect  this 
control  the  Department  shall  limit  the 
number  of  immigrant  visas  and  the 
number  of  adjustments  of  status  that 
may  be  granted  to  aliens  applying  under 
section  314  of  Pub.  L.  99-603,  as 
amended,  to  (1)  a  number  not  to  exceed 
5,000  each  in  fiscal  years  1987  and  1988 
and  not  to  exceed,  in  any  month  of 
either  such  fiscal  year,  500  plus  any 
balance  remaining  from  authorizations 
for  preceding  months  in  the  same  fiscal 
year,  and  (2)  a  number  not  to  exceed 
15,000  each  in  fiscal  years  1989  and  1990 
and  not  to  exceed,  in  any  month  of 
either  such  fiscal  year,  1,500  plus  any 
balance  remaining  from  authorizations 
for  preceding  months  in  the  same  fiscal 
year. 

(b)  Limitation  for  individual 
adversely  affected  country.  Within  the 
limitations  specified  in  subsection  (a)  of 
this  section,  there  shall  be  a  numerical 
limitation  on  the  issuance  of  immigrant 
visas  and  the  granting  of  adjustment  of 
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status  to  natives  of  any  individual 
adversely  affected  country.  For  fiscal 
years  1987  and  1988  the  numerical 
limitation  for  any  individual  adversely 
affected  country  shall  be  the  difference 
between  its  average  annual  rate  of 
immigration  during  the  period  from  July 
1, 1953,  to  June  30, 1965,  and  its  average 
annual  rate  of  immigration  during  the 
period  from  July  1, 1966,  to  September 
30, 1985,  or  5,000,  whichever  is  the 
lesser.  For  fiscal  years  1989  and  1990  the 
numerical  limitation  for  any  individual 
adversely  affected  country  shall  be 
three  times  the  difference  between  its 
average  annual  rate  of  immigration 
during  the  period  from  July  1, 1953,  to 
June  30, 1965,  and  its  average  annual 
rate  of  immigration  during  the  period 
from  July  1, 1966,  to  September  30, 1985, 
or  15,000,  whichever  is  the  lesser. 
***** 

Date:  December  7, 1988. 

Joan  M.  Clark, 

Assistant  Secretary  for  Consular  Affairs. 

[FR  Doc.  88-28583  Filed  12-12-88;  8:45  am] 
BILUNG  CODE  471(M)«-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 

Access  to  Employee  Exposure  and 
Medical  Records;  Effective  Date  and 
Approval  of  Information  Collection 
Requirements 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA),  Labor. 
action:  Notice  of  effective  date  of  final 
rule;  approval  of  information  collection 
requirements. 

summary:  On  September  29, 1988,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  published  a 
final  amendment  (53  FR  38140)  to  the 
standard  on  Access  to  Employee 
Exposure  and  Medical  Records  (Access] 
(29  CFR  1910.20, 45  FR  35212).  This 
amendment  was  transmitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  of  the 
information  collection  requirements 
contained  in  the  final  rule,  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
seq.  and  5  CFR  Part  1320.  At  the  same 
time,  extension  of  clearance  for 
information  collection  requirements 
found  in  the  existing  standard  was  also 
requested  in  the  event  that  clearance  for 
the  revised  standard  was  not  received 
prior  to  expiration  of  clearance  for  the 
existing  standard. 


predecessor  provisions  have  been  in 
effect  since  1980. 

Authority  and  Signature 


All  information  requirements 
contained  in  S  1910.20  in  paragraphs  (d), 

(e) ,  (f)(2],  (f)(8),  (f)(12],  and  (h),  have  now 
received  OMB  paperwork  clearance 
under  OMB  clearance  number  1218- 
0065.  The  OMB  clearance  expires  in 
November  1989. 

The  above  mentioned  paragre-phs  in 
the  amended  Access  rule  are  effective 
as  of  December  13, 1988. 

EFFECTIVE  DATE:  December  13, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  Foster.  Occupational  Safety 
and  Health  Information,  Office  of  Public 
Affairs,  Room  N-3649.  U.S.  Department 
of  Labor.  200  Constitution  Avenue  NW.. 
Washington,  DC  20210,  Telephone  (202) 
523-6151. 

SUPPLEMENTARY  INFORMATION:  OSHA 
published  a  proposed  amendment  to  the 
rule  on  Access  on  July  13, 1982  (47  FR 
30420)  and  adopted  the  final 
amendments  on  September  29, 1988  (53 
FR  38140).  The  final  amendment 
contained  the  following  paragraphs 
which  were  determined  by  OMB  to 
constitute  information  collection 
requirements  under  the  Paperwork 
Reduction  Act:  (d).  Preservation  of 
records;  (e).  Access  to  records;  (f)(8]  and 

(f) (12].  Trade  secrets;  and  (h).  Transfer 
of  records.  The  final  amendment 
provided  for  an  effective  date  of 
November  28, 1988. 

As  noted  in  the  final  rule  at  53  FR 
38140,  the  information  collection 
provisions  associated  with  adoption  of 
the  final  rule  had  not  been  cleared  by 
OMB  at  that  time.  Accordingly,  the 
efiective  dates  for  those  requirements  in 
the  final  amendment  have  remained  in 
abeyance  pending  OMB  paperwork 
clearance.  OMB  has  now  cleared  the 
information  collection  requirements 
contained  in  §  1910.20,  as  amended, 
under  clearance  number  1218-0065, 
through  November  1989.  (Clearance 
number  1218-0065,  which  covered  the 
Access  standard  prior  to  new 
rulemaking,  now  covers  the  amended 
standard  as  well.  A  reference  to  that 
clearance  already  is  included  at  the  end 
of  S  1910.20  in  the  Code  of  Federal 
Regulations  and  no  change  in  that 
reference  is  necessary).  In  accordance 
with  that  clearance,  OSHA  is  hereby 
providing  notice  that  paragraphs 
§  1910.20  (d).  (e).  (f)(2).  (f)(8).  (f)(12).  and 
(h)  of  the  revised  Access  rule  will 
become  effective  on  December  13. 1988. 
The  Agency  finds  good  cause  pursuant 
to  the  Administrative  Procedure  Act,  to 
have  those  sections  become 
immediately  effective.  This  will  prevent 
a  lapse  in  coverage  which  could  lead  to 
harm  to  the  health  of  affected 
employees.  In  addition,  similar 


This  document  was  prepared  under 
the  direction  of  John  A.  Pendergrass, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210. 

This  action  is  taken  pursuant  to 
sections  4(b),  6(b)  and  8(c)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  653,  655, 657),  section  4  of 
the  Administrative  Procedures  AcL  9 
U.S.C.  553(d)(3).  Secretary  of  Labor’s 
Order  No.  9-83  (48  FR  3576)  and  29  CFR 
Part  1911. 

Signed  at  Washington.  DC.  this  8th  day  of 
December  1988. 

John  A.  Pendergrass, 

Assistant  Secretary,  Occupational  Safety  and 
Health. 

[FR  Doc.  88-28658  Filed  12-12-88;  8:45  am] 
BtLUNO  CODE  451»-2S-« 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  68 

[DoD  Directive  1342.16] 

Provision  of  Free  Public  Education  for 
Eligible  Dependent  Children 

agency:  Department  of  Defense. 
ACTION:  Final  rule. 

summary:  This  amendment  is  made  to 
correct  administrative  errors  printed  in 
the  Federal  Re^ster  on  Thursday, 
November  19, 1987  (52  FR  44389)  to 
subject  document. 

EFFECTIVE  DATE:  October  16. 1987. 


PART  68— PROVISION  OF  FREE 
PUBUC  EDUCATION  FOR  ELIGIBLE 
CHILDREN  PURSUANT  TO  SECTION  6, 
PUBUC  LAW  81-874 

1.  The  title  of  Part  68  is  revised  to  read 
as  set  forth  above. 

2.  The  authority  citation  for  Part  68 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  241. 

§  68.6  [Amended] 

3.  Section  68.6  is  amended  by 
redesignating  paragraphs  (d)  through  (f) 


FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Hector  O.  Nevarez.  202-697-0481. 
SUPPLEMENTARY  INFORMATION: 
list  of  Subjects  in  32  CFR  Part  68 
Dependents.  Education. 


BEST  COPY  AVAILABLE 
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as  (e)  through  (g),  and  the  second 
paragraph  (c)  as  (d). 

LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

December  8, 1988. 

(FR  Doc.  88-28626  Filed  12-12-88:  8:45  amj 
BIU.ING  CODE  3S1(H>1-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 
(CGD5-88-39] 

Drawbridge  Operation  Regulations; 
Atlantic  Intracoastal  Waterway,  Surf 
City,  NC 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  At  the  request  of  the  North 
Carolina  Department  of  Transportation 
and  the  Mayor  of  the  Town  of  Surf  City, 
North  Carolina,  the  Coast  Guard  is 
changing  the  regulations  governing  the 
operation  of  the  drawbridge  across  the 
Atlantic  Intracoastal  Waterway  at  mile 
260.7,  in  Surf  City,  North  Carolina,  by 
restricting  bridge  openings  to  pleasure 
craft  year-round.  This  action  will 
alleviate  vehicular  traffic  congestion 
caused  by  excessive  bridge  openings, 
while  still  providing  for  the  reasonable 
needs  of  navigation. 

EFFECTIVE  DATE:  These  regulations 
become  effective  on  January  12, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ann  B.  Deaton,  Bridge  Administrator,  at 
(804)  398-6222. 

SUPPLEMENTARY  INFORMATION:  On  June 

27. 1988,  the  Coast  Guard  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  (53  FR  24102) 
concerning  the  bridge  at  Surf  City,  North 
Carolina.  The  Commander,  Fifth  Coast 
Guard  District,  also  published  the 
proposal  as  a  Public  Notice  dated  July 

12. 1988.  In  both  the  notice  of  proposed 
rulemaking  and  the  public  notice, 
interested  persons  were  given  until 
August  11, 1988,  to  submit  comments. 

Drafting  Information 

The  drafters  of  these  regulations  are 
Linda  L  Gilliam,  Project  OiBcer,  and 
LCDR  Robin  K.  Kutz,  Project  Attorney. 

Discussion  of  Comments 

The  North  Carolina  Department  of 
Transportation  and  the  Mayor  of  the 
Town  of  Surf  City,  North  Carolina, 
requested  on  March  10, 1988,  that  the 


NC  50  (S.R.  SO)  drawbridge  over  the 
Atlantic  Intracoastal  Waterway  be 
regulated  to  open  on  the  hour,  daily, 
between  7KX)  a.m,  and  7fl0  p.m.,  year- 
round,  or  from  March  15  through 
November  15  if  the  year-round  request 
was  denied.  This  request  was  made  as  a 
result  of  the  steady  increase  of  pleasure 
craft  traffic  on  the  AICWW  since  1985, 
resulting  in  excessive  draw  openings, 
which  are  causing  vehicular  traffic 
congestion  on  NC  50. 

A  proposed  rule  restricting  openings 
year-round  was  published  in  the  Federal 
Register  (53  FR  24102)  on  June  27, 1988, 
and  the  proposal  was  announced  in  a 
Public  Notice  dated  July  12, 1988. 
Comments  were  solicited  through 
August  11, 1988,  and  five  comments 
were  received.  One  commenter  totally 
supported  the  proposed  rule.  Three 
comment  were  from  private  citizens,  all 
boat  owners,  objecting  to  further 
restrictions  of  the  Surf  City  drawbridge. 
Of  these,  one  commenter  suggested 
opening  the  draw  every  20  minutes  for 
the  passage  of  boaters,  and  another 
suggested  openings  every  30  minutes 
from  7:00  a.m.  to  7:00  p.m.  and  in 
between  if  highway  traffic  conditions 
warranted  it.  The  third  individual  was 
totally  opposed  to  further  restrictions. 
The  comments  of  the  three  opponents  to 
the  rule  have  been  considered,  and  it  is 
felt  that  the  year-round  regulation  on  the 
drawbridge  should  inconvenience 
boaters  very  little.  Once  the  schedule  is 
known,  boaters  may  plan  their  transits 
accordingly,  thus  avoiding  lengthy 
delays  at  the  bridge.  The  only 
commercial  response  received  was  from 
S.C.  Loveland,  Co.,  who  requested  that  a 
provision  allowing  commercial  traffic  to 
pass  through  the  bridge  at  any  time  be 
retained,  lliis  provision.  Section 
117.821(a),  was  not  affected  by  the 
proposed  regulation  and  it  remains 
untouched  by  the  final  rule. 

With  the  exception  of  minor  editorial 
changes  to  the  title  of  the  section,  the 
final  rule  is  adopted  as  originally 
proposed. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rule  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment.  Although  the  rule  does 
impact  both  the  Town  of  Surf  City  and 
the  State  of  North  Carolina,  specifically 
the  Department  of  Transportation, 
which  operates  the  bridge,  the  effect  on 
state  and  local  operations  is  minimal 


and  entirely  positive.  The  rule  actually 
decreases  the  burden  on  both  entities  by 
reducing  the  number  of  bridge  openings 
that  will  be  required  during  the  boating 
season.  In  fact,  this  rule  was  originally 
requested  by  the  State  Department  of 
Transportation  and  the  Mayor  of  the 
Town  of  Surf  City. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979). 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  This 
conclusion  is  based  on  the  fact  that 
these  regulations  are  not  expected  to 
have  any  effect  on  commercial 
navigation  or  on  any  businesses  that 
depend  on  waterborne  transportation 
for  successful  operations.  Since  the 
economic  impact  of  these  regulations  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 
Bridges. 

Regulation 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority.  33  U.S.C  499: 49  CFR  1.46:  33 
CFR  1.05-l(g). 

2.  In  section  117.821,  paragraph  (b)(4j 
is  revised  as  follows: 

§  117J21  Atlantic  Intracoastal  Waterway, 
Albemarle  Sound  to  Sunset  Beach 
***** 

(b)  *  *  * 

(4)  S.R.  50  bridge,  mile  260.7,  at  Surf 
City,  NC,  between  7:00  a.m.  and  7:00 
p.m.,  must  open  if  signaled  on  the  hour. 

*  .  *  *  *  * 

Dated:  November  23, 1988. 

A.D.  Breed, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
~  Fifth  Coast  Guard  District 

[FR  Doc.  88-28586  Filed  12-12-88:  8:45  am] 
BILUNO  CODE  491-014-H 
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POSTAL  SERVICE 

39  CFR  Part  265 

Amendments  to  Release  of 
Information  Regulations 

agency:  Postal  Service. 
action:  Final  rule. 

summary:  The  purpose  of  this  final  rule 
is  to  publish  minor  changes  to  the  Postal 
Service’s  release  of  information 
regulations  governing  disclosure  of 
names  and  addresses  of  customers.  The 
changes  are  clarifying  in  nature  and 
reflect  no  change  in  agency  policy. 
EFFECTIVE  DATE:  December  13, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Betty  E.  Sheriff,  Records  Office.  (202) 
268-5158. 

SUPPLEMENTARY  INFORMATION:  On 

March  14, 1986  (51  FR  8824),  the  Postal 
Service  issued  a  final  rule  modifying  its 
regulations  government  disclosure  of 
customer  names  and  addresses.  These 
regulations  are  amended  to  clarify  the 
circumstances  under  which  the  fee  is 
waived  for  providing  change  of  address 
information  and  to  provide  guidance  to 
requesters  seeking  information  needed 
to  serve  legal  process,  including  a 
suggested  format  for  submission  of  such 
requests. 

List  of  Subjects  in  39  CFR  Part  265 

Release  of  Information,  Postal  Service. 
The  Postal  Service  amends  Part  265  of 
39  CFR  as  follows: 

PART  265— RELEASE  OF 
INFORMATION 

1.  The  authority  citation  for  Part  265 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  401;  5  U.S.C.  552. 

§  265.6  [Amended] 

2.  Section  265.6(d)(1),  is  amended  by 
adding  “or  handwritten  order”  after 
“Form  3575"  in  the  first  sentence;  and  by 
removing  “these  later  circumstances”  in 
the  next  to  last  sentence  and  inserting  in 
lieu  thereof  “the  circumstances  at 
paragraph  (d)(6)  of  this  section." 

3.  Section  265.6(d)(2)  is  amended  by 
deleting  “Information”  in  the  first 
sentence  and  inserting  in  lieu  thereof 

"  “Address  Information":  by  removing 
“Copies  of  the  change  of  address  order" 
in  the  second  sentence  and  inserting  in 
lieu  thereof  “Other  information  on  the 
temporary  change  of  address  form  or 
copies  of  the";  and  by  removing  “these 
latter  circumstances”  in  the  next  to  last 
sentence  and  inserting  in  lieu  thereof 
“the  circumstances  at  paragraph  (d)(6) 
of  this  section". 


4.  Section  265.6(d)(4)  is  amended  by 
adding  at  the  end  thereof:  “The  fee  is 
waived  for  providing  information  imder 
the  circumstances  at  paragraph  (d)(6)  of 
this  section.  See  paragraph  (g)(5)  of 

§  265.8.” 

5.  Section  265.6(d)(5),  the  heading, 

“Fee”  is  corrected  to  read  “Post". 

6.  Section  265.6(d)(6)(ii)(B)  is  amended 
by  removing  “if  pertinent"  and  inserting 
in  lieu  thereof  “if  the  requester  is  other 
than  the  attorney  for  a  party  in  whose 
behalf  service  will  be  made,  or  a  party 
who  is  acting  pro  se"\  and  by  adding  at 
the  end  of  the  paragraph  before  the 
“Note":  “The  Postal  Service  suggests  use 
of  the  standard  format  appearing  at  the 
end  of  this  section  when  requesting 
boxholder  information  under  this 
paragraph.  If  the  request  lacks  any  of 
the  required  information  or  a  proper 
signature,  the  postmaster  will  return  it  to 
the  requester  specifying  the  deficiency." 

7.  Section  265.6(d)(8)  is  amended  by 
removing  “following  format”  in  the 
fourth  sentence  and  inserting  in  lieu 
thereof  “format  appearing  at  the  end  of 
this  section";  and  by  removing  format 

8.  At  the  end  of  §  265.6,  add  the 
formats  shown  below  and  referenced  at 
§  265.6  (d)(6)(ii)  and  (d)(8).  respectively. 

§265.8  [Amended] 

9.  Section  265.8(g)(5)  concluding  text 
last  sentence,  is  amended  by  correcting 
“122.5"  to  read  “945". 

Fred  Eggleston, 

Assistant  General  Counsel,  Legislative 
Division. 

(Suggested  Format  Referenced  at  Paragraph 

265.6{d}(6)(ii)(B)) 

To:  Postmaster 

Date: - 

Request  for  Boxholder  Information 

IHease  furnish  the  name  and/or  street 
address  of  the  following  boxholder 

Name  (if  known) - 

P.O.  Box - 

City,  State,  ZIP  Code - 

The  following  information  is  provided  in 
accordance  with  39  CFR  265.6(d](6)(ii): 

1.  Capacity  of  requester  (e.g.,  process 
server,  attorney,  party  representing  himself): 

2.  Statute  or  regulation  that  empowers  me 
to  serve  process  (not  required  when  requester 
is  an  attorney  or  a  party  representing 
himself): 

3.  The  names  of  all  known  parties  to  the 
litigation: 

4.  The  court  in  which  the  case  has  been  or 
will  be  heard: 

5.  The  docket  or  other  identifying  number  if 
one  has  been  issued: 


6.  The  capacity  in  which  the  boxholder  is 
to  be  served  (e.g.,  defendant  or  witness): 

7.  A  brief  description  of  the  nature  of  the 
litigation  (e.g.,  domestic  relations,  personal 
injury,  property  damage,  indebtedness): 

1  certify  that  the  above  information  is  true 
and  that  the  name  and/or  street  address  of 
the  boxholder  is  needed  and  will  be  used 
solely  for  service  of  legal  process  in 
connection  with  actual  or  prospective 
litigation. 


Signature 
Printed  Name 


Address 


City,  State,  ZIP  Code 

For  Post  Office  Use  Only 
The  name  and/or  street  address  as 
recorded  on  the  boxholder's  application 
(Form  1093): 

Name  ■  ■  ■'  -  .  .  — 

Street  Address  '  ...  -  - 

City,  State,  ZIP  Code  ■  - 

Postmark  □ 

(Required  Format  Referenced  at  Paragraph 
265.6(d)(8)) 

(AGENCY  LETTERHEAD) 

To:  Postmaster 

Agency  Control  No.  ■ 

Date:  ■  .-.. . 

ADDRESS  INFORMATIOn  REQUEST 
nease  furnish  this  agency  with  the  new 
address,  if  available,  for  the  following 
individual  or  verify  whether  or  not  the 
address  given  below  is  one  at  which  mail  for 
this  individual  is  currently  being  delivered.  If 
the  following  address  is  a  post  office  box. 
please  furnish  the  street  address  as  recorded 
on  the  boxholder’s  application  form. 

Name: 

Last  Known  Address:  •  ■  ■■ 

I  certify  that  the  address  information  for 
this  individual  is  required  for  the 
performance  of  this  agency’s  official  duties. 

(Signature  of  Agency  Official) 

(Tide) 

FOR  POST  OFFICE  USE  ONL  Y 
(  ]  MAIL  IS  DELIVERED  TO  ADDRESS 
GIVEN 

(  )  NOT  KNOWN  TO  ADDRESS  GIVEN 
(  )  MOVED.  LEFT  NO  FORWARDING 
ADDRESS 

(  ]  NO  SUCH  ADDRESS 
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(  1  OTHER  (SPECIFY): _ 


Agency  return  address 
NEW  ADDRESS 


DOXHOLDER’S  STREET  ADDRESS 


Postmark/Date  Stamp 

[FR  Doc.  88-28446  Filed  12-12-88;  8:45  am] 

BILUNQ  CODE  7710-12-M 

DEPARTMENT  OF  THE  INTERIOR 
Dureau  of  Land  Management 
43  CFR  Part  3480 

[AA-660-09-4120-02;  Circular  No.  2615) 

Coal  Exploration  and  Mining 
Operations  Rules;  Diligence 
Requirements 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Final  rulemalcing. 

summary:  This  Hnal  rulemaking  sets 
forth  the  regulations  of  the  Department 
of  the  Interior  for  the  administration  of 
section  7(a)  and  section  39  of  the 
Mineral  Leasing  Act  (30  U.S.C.  207(a) 
and  30  U.S.C.  209  (1982)).  It  amends  the 
existing  regulations  at  43  CFR  3483.3  to 
provide  that,  if  suspension  of  operations 
and  production  of  a  coal  lease  has  been 
approved  or  directed  under  section  39  of 
MLA,  the  10-year  production  period  set 
in  section  7(a)  of  MLA  will  be  extended 
by  an  amount  of  time  equal  to  the 
duration  of  the  suspension  of  operations 
and  production. 

EFFECTIVE  DATE:  January  12, 1989. 
ADDRESS:  Inquiries  or  suggestions 
should  be  sent  to:  Director  (660),  Bureau 
of  Land  Management,  Room  3411,  Main 
Interior  Building,  1800  C  Street  NW., 
Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  W.  Politzer  (202)  343-7722, 
or 

Allen  B.  Agnew  (202)  343-7753. 
SUPPLEMENTARY  INFORMATION:  A 
proposed  rulemaking  containing 
revisions  to  two  paragraphs  of  43  CFR 
3483.3  was  published  in  the  Federal 
Register  on  August  26, 1988  (53  FR 
32631),  with  a  30-day  comment  period. 
During  that  comment  period,  comments 
were  received  from  seven  sources,  with 
2  coming  from  businesses,  3  from 
associations,  1  from  an  attorney,  and  1 


from  a  Federal  Agency.  All  of  the 
comments  were  given  full  consideration 
during  the  preparation  of  this  final 
rulemaking.  The  Supplementary 
Information  preamble  to  that  proposed 
rulemaking  is  incorporated  herein  in  its 
entirety,  to  the  extent  not  modified  by 
this  Supplementary  Information. 

This  final  rulemaking  provides  that, 
upon  approval  of  a  suspension  of 
operations  and  production  under  section 
39  of  the  Mineral  Leasing  Act,  the 
regulatory  10-year  diligent  development 
period  shall  be  extended  for  a  period  of 
time  equal  to  the  suspension. 

In  general,  all  comments  received 
were  favorable  to  the  changes  proposed 
in  the  rulemaking.  None  of  the 
comments  suggested  changes  in  the 
provisions  amended  in  the  proposed 
rulemaking,  and  the  proposed 
rulemaking  is  adopted  without 
amendment  in  this  final  rulemaking. 

One  comment  concerned  the 
adequacy  of  the  Solicitor’s  conclusion 
that  the  Department  of  the  Interior  has 
defined  the  diligent-development 
requirement  of  section  7(b)  of  the 
Mineral  Leasing  Act  to  equate  to  the 
requirement  in  section  7(a)  that  the 
lease  be  producing  at  the  end  of  10 
years.  The  comment  stated  that  the 
definition  of  diligent  development  period 
should  “clearly  specify  that  it  is  the 
same  10-year  period  as  referred  to  in 
section  7(a).'’  This  suggested 
amendment  is  unnecessary  at  this  time. 
The  10-year  diligent  development  period 
and  the  10-year  production  period  of 
section  7(a)  for  new  Federal  coal  leases 
have  been  equated  since  the  Department 
of  the  Interior  first  proposed  regulations 
to  implement  the  Federal  Coal  Leasing 
Amendments  Act  of  1976  (41  FR  45571, 
October  15, 1976).  In  the  1982 
amendments  to  the  regulations,  this 
concept  was  extended  to  pre-Federal 
Coal  Leasing  Amendments  Act  Federal 
coal  leases  as  they  became  subject  to 
that  Act.  The  Bureau  of  Land 
Management  is  currently  reviewing  the 
coal  exploration  and  mining  operations 
regulations,  and  related  portions  of  43 
CFR  Croup  3400.  This  comment  will  be 
considered  during  that  review. 

The  comment  continued  that  a  second 
area  of  concern  related  to  whether  the 
effects  on  the  10-year  diligent 
development  period  of  a  force  majeure 
suspension  pursuant  to  section  7(b)  of 
MLA  and  a  suspension  of  operations 
and  production  pursuant  to  section  39  of 
MLA  are  identical.  Force  majeure 
suspensions  are  not  the  subject  of  this 
final  rulemaking.  However,  this  question 
will  be  considered  during  the  review  of 
the  43  CFR  Group  3400  regulations 
mentioned  above. 


One  comment  related  to  the  issue  of 
whether  or  not  a  lessee  must  have  been 
in  operation  in  order  to  qualify  for  a 
Section  39  suspension  of  operations  and 
production,  stating:  “In  reviewing  the 
decisions  in  the  cases  of  Copper  Valley 
Machine  Works,  Inc.  v.  Andrus,  653  F.2d 
595  (D.C.  Cir.  1981)  and  Getty  Oil  Co.  v. 
Clark,  614  F.  Supp.  904  (D.C.  Wyo.  1985), 
it  appears  that  there  is  a  distinction  in 
the  authority  of  the  Secretary  depending 
upon  whether  or  not  actual  operations 
are  being  conducted  on  a  lease  prior  to 
the  Section  39  suspension.  It  would 
appear,  under  these  decisions,  that  if  no 
development  exists  then  the  Secretary 
must  ’direct’  a  suspension  [of  operations 
and  production]  in  the  interest  of 
conservation  in  order  for  the  Section  39 
suspension  to  apply.  On  the  other  hand, 
if  operations  have  commenced,  then  it 
would  appear  that  the  lessee  can  apply 
for  and  obtain  approval  of  a  suspension 
and  the  suspension  will  serve  to 
suspend  all  other  terms  and  conditions 
of  the  Federal  coal  lease.” 

Section  39  of  MLA  is  silent  as  to  when 
a  suspension  of  operations  and 
production  may  be  granted  or  directed. 

In  the  cases  cited  in  the  comment,  no 
operations  were  occurring  on  the 
Federal  coal  leases.  In  the  Copper 
Valley  case,  the  court  construed  a 
stipulation,  placed  by  the  Bureau  of 
Land  Management  on  the  permit  to  drill 
an  oil  well,  as  a  directed  suspension.  In 
the  Getty  case,  the  lessee  requested  a 
suspension  of  operations  and  production 
while  the  Bureau  of  Land  Management 
prepared  an  environmental  impact 
statement  on  an  application  for  a  permit 
to  drill  an  oil  well.  Thus,  the  timing  of 
the  suspension  of  operations  and 
production  in  relation  to  commencement 
of  operations  has  no  bearing  on  the 
manner  in  which  a  Federal  coal  lease  is 
suspended.  Copper  Valley,  supra,  at  600. 

One  comment  stated  that  “the 
proposed  rulemaking  appears  to  be 
effecting  a  change  in  the  regulations 

*  *  *  that  should  have  no  impact  on  the 
scope  or  the  result  of  the  suspension  of 
operation  [sic]  and  production  for 
conservation  purposes.”  The  comment 
continued  that  the  Solicitor’s  Opinion 
(M-36958,  July  14. 1988)  “could  be 
construed  to  allow  leases  to  be 
suspended  for  ’conservation  purposes’ 
prior  to  the  initiation  of  production 

*  *  *  and  potentially  would  pave  the 
way  for  a  huge  loophole  in  the  diligent 
development  requirements  *  *  *.  'This 
situation  would  be  contrary  to  the  intent 
of  Congress  •  *  *.”  The  comment 
concluded  that  the  final  regulation 
“must  clarify  that  the  suspension  of 
operations  [and  production]  for 
conservation  purposes  only  applies  to 
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producing  mines."  The  Department  has 
consistently  declined  to  allow  Section  39 
suspensions  of  operation  and  production 
for  speculative  purposes  to  be  directed 
or  approved.  Mountain  States  Resources 
Corp.,  84 IBLA  616,  June  12, 1986.  The 
intent  of  Congress  is  to  discourage 
speculation  on  Federal  coal  leases.  In 
general,  a  Section  39  suspension  of 
operations  and  production  is  only 
warranted  where  operations  have 
commenced  and  production  has 
occurred.  However,  there  will  be 
situations  where  a  Federal  coal  lease 
qualifies  for  a  suspension  of  operations 
and  production  even  though  operations 
have  not  commenced,  similar  to  the 
Federal  oil  and  gas  lease  suspension  of 
operations  and  production  described  in 
the  Getty  case. 

The  Department,  with  judicial 
approval,  has  construed  the  term 
"conservation”  to  include  not  only 
maximizing  recovery  and  avoiding  or 
minimizing  waste  or  loss  of  the  leased 
mineral  resource,  but  also  avoiding  or 
minimizing  damage  to  other  natural 
resources,  such  as  wildlife,  water 
quality,  air  quality,  and  other  minerals. 
An  example  would  be  where  the 
development  of  an  existing  Federal  coal 
lease  is  totally  dependent  upon  the 
issuance,  or  lack  thereof,  of  an  adjacent 
Federal  coal  lease  and  the  issuance 
decision  on  the  adjacent  Federal  coal 
lease  is  dependent  on  preparation  of  an 
environmental  impact  statement  The 
environmental  impact  statement  would 
be  prepared  to  ensure  that  if  the 
adjacent  lease  is  issued,  the  impacts  of 
any  operations  on  both  leases  will  be 
mitigated.  A  section  39  suspension  of 
operations  and  production,  in  the 
interest  of  conservation  of  other 
resources,  would  be  warranted  for  the 
duration  of  the  preparation  of  the 
environmental  impact  statement 
One  comment  stated  that  under 
existing  regulations,  “as  diligent 
development  dates  for  these  leases 
come  up  *  *  *  there  will  be  no 
alternative  in  the  present  market  to  their 
forfeiture.  If  one  lease  in  a  larger  reserve 
is  forfeited,  the  potential  for 
development  of  other  leases  in  that 
reserve  will  be  even  further  reduced. 

The  United  States,  however,  will  in  no 
way  be  beneHted  by  having  that  lease 
back,  since  no  one  else  will  want  it  or  be 
able  to  develop  it  with  economic 
feasibility."  Another  comment  stated 
that:  “It  is  virtually  impossible  in  the 
current  regulatory  environment, 
particularly  with  existing  coal  markets, 
to  meet  the  ten  year  production 
requirements.”  Agencies  in  the 
Department  of  the  Interior  have 
addressed  speculative  holding  of 


Federal  coal  leases  many  times,  and 
disagree  with  the  presumption  that 
economics  or  markets  are  included  in 
the  term  “in  the  interest  of  conservation 
of  natural  resources.”  This  issue  was 
addressed  in  Solicitor’s  Opinion  M- 
36951  (92 1.D.  537, 540  (1985)).  In  enacting 
the  Federal  Coal  Leasing  Amendments 
Act  of  1976,  Congress  sought  to 
eliminate  speculative  holding  of  Federal 
coal  leases.  When  the  Act  was  enacted, 
only  about  60  of  the  533  outstanding 
Federal  coal  leases  were  in  production. 
Although  the  total  number  of  Federal 
coal  leases  approached  640  in  the  early 
1980’s.  during  fiscal  year  1987  only  120 
of  the  remaining  536  Federal  coal  leases 
were  producing.  Congress  identified 
several  reasons  for  this  situation.  First, 
the  Secretary  of  the  Interior  had  failed 
to  enforce  strictly  the  statutory  coal 
lease  conditions  of  diligent  development 
and  continued  operation.  Second,  the 
availability  of  Federal  coal  leases  on  a 
noncompetitive  basis  under  the 
prospecting  permit/preference-right 
leasing  system  had  enabled  energy 
resource  speculators  to  enter  the  maricet 
for  Federal  coal  in  large  numbers  and  at 
little  cost. 

Three  provisions  of  the  Federal  Coal 
Leasing  Amendments  Act  of  1976  were 
designed  to  discourage  speculation  in 
nonproducing  Federal  coal  leases.  First, 
subject  to  valid  existing  rights,  the 
noncompetitive  leasing  system  was 
terminated.  Second,  Section  6  of  the  Act 
amended  Section  7  of  the  Mineral 
Leasing  Act  to  require  the  termination  of 
new  leases  (and  old  leases  readjusted  or 
otherwise  made  subject  to  the  1976 
Amendments)  not  producing  coal  in 
commercial  quantifies  in  10  years.  Third, 
in  Section  3  of  the  1976  Amendments, 
Congress  added  section  2(a)(2)(A)  to  the 
Mineral  Leasing  Act  to  prohibit  lessees 
that  hold  Federal  coal  leases  for  10 
years  after  1976  and  are  not  then 
producing  coal  in  commercial  quantities 
from  acquiring  a  lease  or  leases  imder 
the  Mineral  Leasing  Act  The  intent  of 
Congress  caimot  be  circumvented  by 
allowing  across-the-board  suspensions 
for  lessees  that  cannot  find  an  economic 
market  as  the  comment  implies.  As 
discussed  earlier,  there  may  indeed  be 
specific  situations  which  may  warrant  a 
Section  39  suspension  of  operations  and 
production  for  a  nonproducing  lease. 
However,  “economic  feasibility”  and 
“market”  are  not  within  the  meaning  of 
the  phrase  “in  the  interest  of 
conservation.”  The  phrase  “in  the 
interest  of  conservation”  refers  to 
natural  resources,  as  described  in  the 
Copper  Valley  decision,  and  the  test  is 
required  to  be  satisfied  on  a  case-by¬ 
case  basis. 


This  final  rulemaking  makes  it  clear 
that  when  warranted  and  either 
directed  or  approved,  the  10-year 
diligent  development  period  will  be 
extended  by  a  period  of  time  equal  to 
the  duration  of  a  Section  39  suspension 
of  operations  and  production. 

The  principal  author  of  this  final 
rulemaking  is  Allen  B.  Agnew,  Branch  of 
Technical  Support,  Division  of  Solid 
Mineral  Operations,  assisted  by  other 
Washington  Office  staff,  staff  of  the 
Division  of  Legislation  and  Regulatory 
Management  all  of  the  Bureau  of  Land 
Management  and  staff  of  the  Office  of 
the  Solicitor,  Department  of  the  Interior. 

It  is  hereby  determined  that  this 
rulemaking  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
that  no  detailed  statement  pursuant  to 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)[C))  is  required. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291, 
that  it  will  not  have  a  significant 
economic  efiect  on  a  substantial  munber 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601,  et  seq.J,  and 
that  it  will  not  have  a  substantial  direct 
effect  on  the  States,  the  relationship 
between  the  National  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  under 
Executive  Order  12612. 

The  economic  impacts  of  this  final 
rulemaking  will  not  exceed  the 
economic  threshold  of  Executive  Order 
12291  and  the  rulemaking  will  affect  all 
Federal  coal  lessees  equally,  regardless 
of  their  size. 

This  final  rulemaking  contains  no 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget  under  44  U.S.C 
3507. 

List  of  Subjects  in  43  CFR  Part  34C0 

CoaL  Government  contracts. 
Intergovernmental  relations.  Mines, 
Public  lands — ^mineral  resources. 
Reporting  and  recordkeeping 
requirements. 

Under  the  authorities  cited  below. 

Part  3480,  Group  3400,  Subchapter  C 
Chapter  U  of  Title  43  of  the  C(^e  of 
Federal  Regulations  is  amended  as  set 
forth  below; 

PART  3480— [AMENDED] 

1.  The  authority  citation  for  Part  3480 
continues  to  read: 

Authority:  The  Mineral  Leasing  Act.  as 
amended  (30  U.S.C  181  et  seq.f,  Uie  Mineral 
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Leasing  Act  for  Acquired  Lands  of  1947,  as 
amended  (30  U.S.C.  351-359);  the  Surface 
Mining  Control  and  Reclamation  Act  of  1977 
(30  U.S.C.  1201,  efse^.);  the  National  Historic 
Preservation  Act  of  1966,  as  amended  (16 
U.S.C.  470,  et  se^.];  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y,  the  Act  of  March  3, 1909,  as  amended 
(25  U.S.C.  396);  the  Act  of  May  11, 1938,  as 
amended  (25  U.S.C.  396a-396g);  the  Act  of 
February  28, 1891,  as  amended  (25  U.S.C. 

397):  the  Act  of  May  29, 1924  (25  U.S.C.  398); 
the  Act  of  March  3, 1927  (25  U.S.C.  398a- 
398e);  the  Act  of  (une  30, 1919,  as  amended 
(25  U.S.C.  399);  R.S.  441,  as  amended  (43 
U.S.C.  1457);  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended  (40  U.S.C.  471,  et  seq.];  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321,  et  seq.);  and  the 
Freedom  of  Information  Act  (5  U.S.C.  552). 

§  3483.3  [Amended] 

2.  Section  3483.3(b)(l]  is  amended  by 
removing  from  where  it  appears  in  the 
second  sentence  the  phrase  “,  except  the 
diligent  development  period,”. 

3.  Section  3483.3(b)(3)  is  amended  by 
inserting  the  phrase  “,  including  the 
diligent  development  period,”  between 
the  words  “term”  and  "of’  in  the  first 
line  of  the  paragraph. 

James  R.  Cason, 

Deputy  Assistant  Secretary  of  the  Interior. 
November  4, 1988. 

(FR  Doc.  88-28568  Filed  12-12-88:  8:45  am] 
BILUNG  cooe  4310-S4-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  43 

[CC  Docket  No.  87-134;  FCC  88-357] 

Communications  Common  Carriers; 
Reporting  and  Recordkeeping 
Requirements 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  Federal  Communications 
Commission  amends  §§  43.42  and  43.43 
of  its  Rules  so  as  to  reduce  the  number 
of  communications  common  carriers 
who  must  file  with  the  Commission  the 
reports  specified  in  those  sections. 
EFFECTIVE  DATE:  January  9, 1989. 
addresses:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Herbert  H.  Wilson,  Jr.,  Accounting  and 
Audits  Division,  Common  Carrier 
Bureau,  Federal  Communications 
Commission,  Washington,  DC  20554, 
(202)  632-7500. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Report 


and  Order  (CC  Docket  No.  87-134),  FCC 
88-357,  adopted  November  3, 1988  and 
released  December  2, 1988.  The  full  text 
of  the  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractor.  International 
Transcription  Services.  Inc,,  (202)  857- 
3800,  2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

The  Notice  of  Proposed  Rulemaking  in 
this  proceeding,  2  FCC  Red  3878,  was 
published  in  the  Federal  Register  at  52 
FR  26,704,  June  30, 1987. 

SUMMARY  OF  THE  REPORT  AND  ORDER: 
Section  43.42  of  the  Commission’s  Rules 
previously  required  that  all 
commimications  common  carriers  which 
had  operating  revenues  for  the 
proceeding  year  in  excess  of  $1,000,000 
to  file  specified  reports  on  their 
employee  pension  and  benefit  plans. 

The  Commission  amends  Subsection 
43.42(a]  to  require  the  filing  of  these 
reports  only  by  carriers  which  the 
Commission  determines  to  be 
“dominant”  carriers  and  which  have 
operating  revenues  for  the  preceding 
year  in  excess  of  $100,000,000. 

Section  43.43  previously  required  all 
carriers  which  had  operating  revenues 
for  the  preceding  year  in  excess  of 
$1,000,000  to  file  reports  as  specified  in 
that  section  before  making  any  changes 
in  the  depreciation  rates  applicable  to 
their  operated  plants.  Carriers  for  which 
the  Commission  has  previously 
prescribed  depreciation  rates  may  not 
make  changes  in  such  rates  unless  the 
charges  are  also  prescribed  by  the 
Commission.  The  Commission  amends 
§  43.43(a)  so  as  to  apply  these 
requirements  only  to  carriers  which  the 
Commission  determines  to  be 
“dominant”  carriers  and  which  have 
operating  revenues  for  the  previous  year 
in  excess  of  $100,000,000. 

Ail  comments  received  favored  the 
increase  in  the  threshold  filing  level.  The 
rule  changes  only  address  the 
designation  of  which  carriers  must  file 
the  reports  specified  in  §§  43.42  and 
43.43.  No  changes  are  made  in  the 
contents  of  the  reports  themselves.  The 
Commission  rejected  a  proposal  that  the 
threshold  for  filing  reports  be  tied  to  the 
definition  of  “Class  A”  carrier  in  47 
U.S.C.  Part  32,  because  the  reasons 
underlying  the  accounting  classification 
in  Part  32  do  not  provide  a  basis  for 
treating  benefit  and  depreciation  reports 
differently  from  other  reports  required 
by  Part  43.  The  filing  of  benefit  and 
depreciation  reports  involves  far  less 


effort  and  planning  than  a  change  in 
accounting  systems  under  Part  32. 

The  Commission  certifies  that  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  (1982)  is  not  applicable  to  the 
rule  changes  which  it  adopted  in  this 
proceeding.  In  accordance  with  the 
provisions  of  Section  605  of  that  Act,  a 
copy  of  this  certification  was  sent  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  at  the  time  of 
publication  of  the  Notice  of  Proposed 
Rulemaking  in  this  proceeding  in  the 
Federal  Register.  As  part  of  the 
Commission’s  analysis  of  the  proposal 
described  in  this  Order,  however,  the 
Commission  has  considered  the  impact 
of  the  proposal  on  small  telephone 
companies,  Le.,  those  serving  50,000  or 
fewer  access  lines.  Because  of  the 
nature  of  local  exchange  and  access 
service,  the  Commission  has  concluded 
that  small  telephone  companies  are 
dominant  in  their  fields  of  operation  and 
therefore  are  not  small  entities  as 
defined  by  the  Regulatory  Flexibility 
Act.  See  MTS  and  WATS  Market 
Structure,  93  FCC  2d  241,  338-39  (1983). 
The  Commission  is  therefore  not 
required  by  the  terms  of  that  Act  to 
apply  the  formal  procedures  set  forth 
therein.  However,  the  Commission  is 
committed  to  reducing  the  regulatory 
burdens  on  small  telephone  companies 
whenever  possible  consistent  with  its 
other  public  interest  responsibilities. 
Accordingly,  it  has  chosen  to  utilize,  on 
an  informal  basis,  appropriate 
Regulatory  Flexibility  Act  procedures  to 
analyze  the  effect  of  the  proposed 
regulations  on  small  telephone 
companies.  The  Commission  concluded 
that  the  proposed  amendments  to  Part 
43  will  have  a  beneficial  economic 
impact  on  many  smaller  local  exchange 
companies  and  other  carriers  since  the 
amendments  will  eliminate 
recordkeeping  and  reporting 
requirements  applicable  to  such 
companies  under  the  prior  rules. 
ORDERING  CLAUSE:  Accordingly,  it  is 
ordered,  that  pursuant  to  sections  4(i), 
4(1),  201-205,  219(b),  220(b),  and  403  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i).  154(j),  201- 
205,  219(b),  220(b],  and  403,  Part  43  of  the 
Commission’s  Rules  and  Regulations  IS 
REVISED  as  set  forth  at  the  end  of  this 
document,  effective  January  9, 1989. 

List  of  Subjects  in  47  CFR  Part  43 

Communications  common  carriers, 
Reporting  and  recordkeeping 
requirements. 
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Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

Part  43  of  the  Commission’s  Rules  and 
Regulations.  47  C.F.R.  Part  43,  is 
amended  as  follows: 

PART  43— [AMENDED] 

1.  The  authority  citation  for  Part  43 
continues  to  read  as  follows: 

Authority:  Sec.  4, 48  Stat.  1066,  as 
amended;  47  U.S.C.  154,  unless  otherwise 
noted.  Interpret  or  apply  secs.  211,  219,  220, 48 
Stat  1073, 1077,  as  amended;  47  U.S.C.  211, 
219,220. 

2.  The  introductory  text  of  §  43.42(a)  is 
revised  to  read: 

§  43.42  Reports  on  pensions  and  benefits. 

(a)  Each  communication  common 
carrier  with  annual  operating  revenues 
of  $100  million  or  more  and  which  has 
been  foimd  by  this  Commission  to  be  a 
dc  iiinant  carrier  with  respect  to  any 
communications  service  shall,  within 
thirty  (30)  days  after  the  adoption  of  a 
plan  (or  within  thirty  (30)  days  of  Hrst 
becoming  subject  to  this  section,  if  such 
carrier  has  adopted  a  plan),  furnish  the 
Commission  with  the  following 
information  (see,  however,  §  43.01): 
***** 

3.  Section  43.43(a)  is  revised  to  read: 

§  43.43  Reports  of  proposed  changes  In 
depreciation  rates. 

(a)  Each  communication  common 
carrier  with  annual  operating  revenues 
of  $100  million  or  more  and  which  has 
been  found  by  this  Commission  to  be  a 
dominant  carrier  with  respect  to  any 
communications  service  shall,  before 
making  any  change  in  the  depreciation 
rates  applicable  to  its  operated  plant, 
file  with  the  Commission  a  report 
furnishing  the  data  described  in  the 
subsequent  paragraphs  of  this  section, 
and  also  comply  with  the  other 
requirements  thereof. 
***** 

(FR  Doc.  88-28565  Filed  12-12-88:  8:45  am] 
BILUNG  CODE  S712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  87-419;  RM-5800] 

Radio  Broadcasting  Services; 
Burlington,  KS 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  allots  Channel 
237A  to  Burlington,  Kansas,  as  that 
.  community's  first  FM  broadcast  service, 
in  response  to  a  petition  filed  by 


Douglas  R.  Lawrence.  There  is  a  site 
restriction  6.0  kilometers  (3.7  miles)  east 
of  the  community.  The  coordinates  for 
Channel  237A  at  Bivlington  are  38-11-02 
and  95-40-21.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Effective  January  17, 1989;  The 
window  period  for  filing  applications 
will  be  open  on  January  18, 1989  and 
close  on  February  17, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  87-419, 
adopted  November  1, 1988,  and  released 
November  30, 1988.  llie  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW., 
Washington,  DC.  'Die  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission’s  copy  contractors, 
International  Transcription  Service, 

(202)  857-3800,  2100  M  Street,  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§  73.202  [Amended] 

2.  In  §  73.202(b),  the  Table  of  FM 
Allotments  is  amended  under  Kansas, 
by  adding  Burlington,  Channel  237 A. 
Federal  Communications  Commission. 

Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

(FR  Doc.  88-28531  Filed  12-12-88:  8:45  am] 
BILUNG  CODE  e712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  87-299;  RM-5789  and  RM- 
6253] 

Radio  Broadcasting  Services;  Rozel 
and  Ness  City,  KS 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  allots  FM 
Channel  254A  to  Rozel,  Kansas,  in 
response  to  a  petition  filed  by  Lee  E. 
Scott.  The  coordinates  for  Channel  254A 
at  Rozel  are  38-11-42  and  99-24-24.  In 
response  to  a  counterproposal  filed  by 
Dennis  Franz  in  this  proceeding  we  shall 


also  allot  FM  Channel  285A  to  Ness 
City,  Kansas.  The  coordinates  for 
Channel  285A  at  Ness  City  are  38-27-06 
and  99-53-36.  The  Class  A  channels  will 
provide  first  local  service  to  each 
community.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Elective  January  17, 1989.  The 
window  period  for  filing  applications  for 
Channel  254A  at  Rozel,  Kansas  and 
Channel  285A  at  Ness  City,  Kansas  will 
open  on  January  18, 1989,  and  close  on 
February  17, 1989, 

FOR  FURTHER  INFORMATION  CONTACT. 

Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  » 
summary  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  87-299, 
adopted  November  1, 1988,  and  released 
November  30, 1988.  TTie  full  text  of  this 
Commission  decision  is  availaule  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC.  'The  complete  text  of 
this  decision  may  also  be  purchased 
fi'om  the  Commission’s  copy  contractors. 
International  Transcription  Service. 

(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73-CAMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§  73.202  [Amended] 

2.  In  5  73.202(b),  the  Table  of  FM 
Allotments  is  amended  under  Kansas  by 
adding  Rozel,  Channel  254A  and  Ness 
City,  Channel  285A. 

Federal  Communications  Commission. 

Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Doc.  88-28532  Filed  12-12-88;  8:45  am] 
BILUNG  CODE  e712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  87-242;  RM-5604] 

Radio  Broadcasting  Services;  Bastrop, 
LA 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 
Channel  230C2  in  lieu  of  Channel  232A 
at  Bastrop,  Louisiana,  and  modifies  the 
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license  of  Station  KTRY-FM  to  specify 
operation  on  the  higher  class  channel,  as 
requested  by  North  Delta  Broadcasting, 
Inc.  This  action  could  provide  Bastrop 
with  its  first  wide  coverage  area  FM 
station.  The  substitution  can  be  made  in 
compliance  with  the  Commission’s 
minimum  distance  separation 
requirements  at  the  reference 
coordinates,  which  are  32-46-48  and  91- 
54-48.  With  this  action,  this  proceeding 
is  terminated. 

EFFECTIVE  DATE:  January  17. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  (202)  634-6530. 
SUPFi^MENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  87-242, 
adopted  November  1, 1988,  and  released 
November  30, 1988.  'Hie  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission’s  copy  contractors. 
International  Transcription  Service, 

(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§  73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended,  under 
Louisiana,  by  removing  Channel  232A 
and  adding  Channel  230C2  at  Bastrop. 
Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

(FR  Doc.  88-28533  Filed  12-12-88;  8:45  am] 
BILLINO  CODE  6712-01-M 

47  CFR  Part  73 

(MM  Docket  No.  88-234;  RM-8197] 

Radio  Broadcasting  Services; 
Aberdeen,  MS 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

summary:  This  document  substitutes 
FM  Channel  287A  for  Channel  288A  at 
Aberdeen,  Mississippi,  and  modibes  the 
license  of  Station  WWZQ-FM  to  specify 
operation  on  Channel  287A.  This  action 
is  taken  in  response  to  a  petition  filed  by 


Tenn-Tom  Broadcasting  Corporation. 

The  coordinates  for  Channel  287A  at 
Aberdeen  are  33-48-32  and  88-32-33. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  January  13, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  88-234, 
adopted  November  1, 1988,  and  released 
November  29, 1988.  Tlie  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC.  'The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission’s  copy  Contractor, 
International  Transcription  Service, 

(202)  857-3800,  2100  M  Street  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§  73.202  [Amended] 

2.  In  §  73.202(b),  the  Table  of  FM 
Allotments,  is  amended  under 
Mississippi  by  removing  Channel  288A 
and  adding  Channel  287A  at  Aberdeen. 
Federal  Communications  Commission. 

Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-28534  Filed  12-12-88;  8:45  am] 
BILLING  CODE  6712-01-M 

47  CFR  Part  73 

[MM  Docket  No.  87-451;  RM-5631,  RM- 
5639,  RM-5647,  RM-5655,  RM-5695,  RM- 
5763,  RM-6238,  RM-6239  and  RM-6240] 

Radio  Broadcasting  Services; 

Cordova,  Demopoiis,  Evergreen, 
Hartselle,  Linden,  Marion,  Sheffieid, 
Trinity  and  Tuscaioosa,  AL  and 
Coiumbus,  MS 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  allots  a 
Channel  291A  to  Hartselle,  AL,  as  that 
community’s  first  local  FM  service  and 
grants  eight  proposals  to  modify  existing 
facilities  at  Cordova,  Demopoiis, 
Evergreen,  Linden,  Marion,  Sheffield, 
and  Tuscaloosa,  AL,  as  well  as 


Columbus.  MS,  as  set  forth  infra  (see 
Supplementary  Information).  With  this 
action,  this  proceeding  is  terminated. 

EFFECTIVE  DATE:  January  13, 1989.  The 
window  period  for  filing  applications  on 
Channel  291A  at  Hartselle,  AL,  will 
open  on  January  17, 1989,  and  close  on 
February  17, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  87-451, 
adopted  November  1, 1988,  and  released 
November  29, 1988.  The  Commission,  at 
the  request  of  Radio  Hartselle,  allots 
Channel  291A  to  Hartselle,  AL,  as  that 
community’s  first  local  FM  service,  at  a 
restricted  site  2.8  kilometers  southeast 
of  the  community.  Reference 
coordinates  for  Channel  291A  are  34-25- 
52  and  86-54-26.  Additionally,  at  the 
request  of  Radio  South,  Inc.,  Channel 
225C2  is  substituted  for  Channel  224A  at 
Tuscaloosa,  AL,  and  the  license  of 
Station  WTUG(FM)  modified  to  specify 
operation  on  the  higher  powered 
channel.  Channel  225C2  is  allotted  at  the 
preferred  site  for  Station  WTUG(FM), 
24.3  kilometers  east  of  Tuscaloosa. 
Reference  coordinates  for  Channel 
225C2  are  33-09-08  and  87-18-48.  In 
order  to  accommodate  the  Tuscaloosa 
modification,  Channel  237A  is 
substituted  for  Channel  225A  at 
Cordova,  AL,  and  the  license  of  Station 
WFFN(FM)  modified  to  specify 
operation  on  Channel  237A.  Channel 
237A  is  allotted  with  a  site  restriction 
9.4  kilometers  north,  at  reference 
coordinates  33-50-33  and  87-11-40.  As  a 
result  of  the  Cordova  substitution,  it  is 
not  necessary  to  disturb  the  current 
allotment  of  Channel  223A  at  Trinity, 

AL,  as  contemplated  in  the  Notice. 
Channel  253C2  is  substituted  for 
Channel  296A  at  Linden,  AL,  as 
requested  by  Marengo  County 
Broadcasting,  Inc.,  and  the  license  for 
Station  WDAL(FM)  modified 
accordingly.  Channel  253C2  is  allotted  to 
Linden  with  a  site  restriction  13.6 
kilometers  (8.5  miles]  east  of  the 
community  at  reference  coordinates  32- 
20-50  and  87-39-43.  Channel  248A  is 
substituted  for  Channel  280A  at  Marion, 
AL,  and  the  permit  held  by  Marion 
Radio,  Inc.  for  Station  WJAM-FM  is 
modified  to  specify  Channel  248A.  This 
allotment  requires  a  site  restriction  1.7 
kilometers  north  of  Marion  at  reference 
coordinates  32-38-38  and  87-19-29. 
Channel  227C2  is  substituted  for 
Channel  228A  at  Evergreen,  AL,  at  the 
request  of  Wolff  Broadcasting 
Corporation,  and  the  license  for  Station 
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WIJK-FM  modified  to  specify  operation 
on  the  higher  powered  channel.  Channel 
227C2  is  allotted  to  Evergreen  at  the 
present  site  of  Station  WIJK-FM,  at 
reference  coordinates  31-26-29  and  86- 
56-08.  Channel  293C2  is  substituted  for 
Channel  292A  at  Demopolis,  as 
requested  by  Southstar 
Commimications,  Inc.,  and  the  license 
for  Station  WZNJIFM)  modiHed 
accordingly.  Channel  293C2  is  allotted  to 
Demopolis  with  a  site  restriction  26 
kilometers  southeast  of  the  community, 
at  reference  coordinates  32-20-25  and 
87-38-55.  Channel  292C2  is  substituted 
for  Channel  292A  at  ShefHeld,  AL.  as 
requested  by  Paul  Slatton  and 
Associates  Broadcasters,  and  the  license 
for  Station  WBTG-FM  modified  to 
specify  operation  on  the  higher  powered 
channel.  Channel  292C2  is  allotted  to 
Sheffield  with  a  site  restriction  26.3 
kilometers  northwest  of  the  community 
at  reference  coordinates  34-55-12  and 
87-53-18.  Channel  280C2  is  substituted 
for  Channel  280A  at  Columbus, 
Mississippi,  at  the  request  of  T&W 
Communications  Corporation,  and  the 
license  for  Station  WACR-FM  modified 
accordingly.  Channel  280C2  requires  a 
site  restriction  23.2  kilometers  northeast 
of  the  conununity,  at  reference 
coordinates  33-37-45  and  88-13-19. 

The  complete  text  of  this  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractors.  International 
Transcription  Service,  (202]  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended  under  Alabama 
with  respect  to  the  communities  listed 
below,  as  follows: 

Cordova — remove  Channel  225A  and 
add  Channel  237 A; 

Demopolis — remove  Channel  292A  and 
add  Channel  293C2; 

Evergreen — remove  Channel  228A  and 
add  Channel  227C2; 

Hartselle — add  Channel  291A; 

Linden — remove  Channel  296A  and  add 
Channel  253C2; 


Marion — remove  Channel  280A  and  add 
Channel  248A; 

Sheffield — ^remove  Channel  292A  and 
add  Channel  292C2; 

Tuscaloosa — remove  Channel  224A  and 
add  Channel  225C2. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended  under 
Mississippi  with  respect  to  the 
community  listed  below,  as  follows: 
Columbus — ^remove  Channel  280A  and 
add  Channel  280C2. 

Federal  Conununications  Conunission. 

Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Do&  88-28530  Filed  12-12-88;  8:45  am] 
BILUNQ  CODE  6712-ei-M 

47  CFR  Part  73 

[MM  Docket  No.  88-15;  RM-6104,  RM-6333 
and  RM-6334) 

Radio  Broadcasting  Services;  Popiar 
Biuff,  Campbeii,  and  Eiiington,  MO 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

summary:  This  document  allots  FM 
Channel  278C2  to  Poplar  Bluff,  Missouri, 
in  response  to  a  petition  filed  by  James 
M.  Hunt.  There  is  a  site  restriction  10.9 
kilometers  (6.8  miles]  northeast  of  the 
community.  The  coordinates  for  Channel 
278C2  are  36-49-60  and  90-18-54.  In 
response  to  a  counterproposal  filed  by 
Richard  DeAnglis,  we  shall  allot 
Channel  298A  to  Campbell.  Missouri, 
with  a  site  restriction  7.3  kilometers  (4.5 
miles)  northeast  at  coordinates  36-32-45 
and  90-01-35.  In  response  to  a  second 
counterproposal  filed  by  Saul  Waksman, 
we  shall  allot  Channel  280A  to  Ellington, 
Missouri,  without  a  site  restriction.  The 
coordinates  for  Channel  280A  at 
Ellington  are  37-14-24  and  90-^8-06. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  January  17, 1989;  The 
window  period  for  filing  applications  for 
Channel  278C2  at  Poplar  Bluff,  Missouri, 
Channel  298A  at  C€unpbell,  Missouri, 
and  Channel  280A  at  Ellington, 

Missouri,  will  open  on  January  18, 1989, 
and  close  on  February  17, 1989. 

FOR  FURTHER  INFORMATION  CONTACT. 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-15, 
adopted  November  1, 1988,  and  released 
November  30, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 


business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW., 
Washin^on,  DC.  Tbe  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 

(202)  857-3800, 2100  M  Street,  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.a  154,  303. 

§73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  I^ssouri  is  amended 
by  adding  Channel  278C2  at  Poplar 
Bluff;  Campbell,  Channel  298A:  and 
Ellington,  Channel  280A. 

Federal  Communications  Commission. 

Stave  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

(FR  Doc.  88-28535  Filed  12-12-88;  8:45  am] 
BUXera  CODE  S712-01-« 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Adminiatration 

49  CFR  Part  571 

[Docket  Na  73-20;  Notice  12] 

Federal  Motor  Vehicle  Safety 
Standards;  Fuel  System  Integrity; 
Correction 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Technical  correction. 

SUMMARY:  This  notice  corrects  a 
typographical  error  in  49  CFR  571.301, 
Fuel  System  Integrity,  concerning  the 
application  of  the  standard  to  large 
school  buses.  This  standard  limits  the 
amount  of  fuel  spillage  that  can  occur 
finm  vehicle  fuel  systems  during  and 
after  specified  fitint,  rear,  and  lateral 
barrier  impact  tests. 

DATE:  This  correction  is  effective 
December  13, 1988. 

FOR  FURTHER  INFORMATION  CONTACT. 
Dr.  William  J.J.  Uu,  NRM-12.  Office  of 
Vehicle  Safety  Standards.  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  St.,  SW.,  Washington,  DC 
20590.  Telephone:  (202)  366-4923. 
SUPPLEMENTARY  INFORMATION:  The 
agency  has  become  aware  of  a 
typographical  error  in  paragraph  S3, 
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Application,  of  Federal  Motor  Vehicle 
Safety  Standard  No.  301,  Fuel  System 
Integrity  (Title  49  of  the  Code  of  Federal 
Regulations  (CFR),  S  571.301).  Standard 
No.  301  limits  the  amount  of  fuel  spillage 
that  can  occur  from  fuel  systems  of 
vehicles  subject  to  the  standard  during 
and  after  specified  front,  rear,  and 
lateral  barrier  impact  tests. 

Paragraph  S3  shoiild  state:  ‘This 
standard  applies  to  passenger  cars,  and 
to  multipurpose  passenger  vehicles, 
trucks,  and  buses  that  have  a  GVWR  of 
10,000  pounds  or  less  and  use  fuel  with  a 
boiling  point  above  32*  F.  and  to  school 
buses  that  have  a  GVWR  greater  than 
10,000  pounds  and  use  fuel  with  a 
boiling  point  above  32“  F.”  (Emphasis 
added.)  However,  as  published  in  the 
CFR,  the  latter  portion  of  S3  states: 

“*  *  •  and  to  schoolbuses  that  have  a 
GVWR  greater  than  10,000  pounds  and 
use  fuel  with  a  boiling  point  about  32* 

F,” 

The  change  in  wording  occurred 
between  the  issuance  and  publication  of 
the  Final  rule  establishing  Standard  No. 
301.  On  October  8, 1975,  NHTSA  issued 
for  publication  in  the  Federal  Register 
the  final  rule  which  established  the 
application  of  Standard  No.  301  to 
school  buses  over  10,000  pounds  GVWR, 
and  amended  paragraph  S3  to  reflect 
that  application.  As  issued,  the  wording 
in  question  in  paragraph  S3  read  “above 
32*  F."  This  was  in  accord  with  the 
preamble  to  the  final  rule,  which  stated 
that:  ‘This  notice  extends  the  proposed 
exclusion  for  vehicles  that  use  fuel  with 
a  boiling  point  below  32*  F.  to  school 
buses  having  a  GVWR  greater  than 
10,000  pounds.”  40  FR  48352;  October  15, 
1975.  However,  as  published,  the  final 
rule  used  the  word  “about"  instead  of 
“above”  with  respect  to  those  more 
heavily  rated  school  buses.  This  notice 
corrects  that  error. 

This  technical  correction  to  Part  571 
imposes  no  new  duties  or  obligations  on 
any  party,  nor  alters  any  existing  ones. 
Making  this  amendment  ensures  that  the 
public  will  have  a  correct  copy  of  the 
requirements  in  Part  571.  For  &e 
preceding  reasons,  NHTSA  finds  that 
notice  and  comment  on  this  correction 
notice  are  unnecessary,  and  that  there  is 
good  cause  for  making  the  amendments 
effective  in  less  than  30  days. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

PART  571-{AMENDED] 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401, 1403, 1407; 
delegation  of  authority  at  49  CFR  1.50. 


§  571.301  Standard  No.  301;  Fuel  System 
Integrity. 

2.  Paragraph  S3  is  revised  to  read  as 
follows: 

S3.  Application.  This  standard  applies 
to  passenger  cars,  and  to  multipurpose 
passenger  vehicles,  trucks  and  buses 
that  have  a  GVWR  of  10,000  pounds  or 
less  and  use  fuel  with  a  boiling  point 
above  32*  F,  and  to  school  buses  that 
have  a  GVWR  greater  than  10,000 
pounds  and  use  fuel  with  a  boiling  point 
above  32*  F. 

Issued  on  December  7, 1988. 

Diane  K.  Steed, 

Administrator. 

(FR  Doc.  88-28543  Filed  12-12-88;  8:45  am) 
BILUNG  CODE  4910-S9-M 

INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1140 

(Ex  Parte  No.  402] 

Reasonably  Expected  Costs; 
Implementation  of  the  Railroad 
Accounting  Principles  Board  Findings 

agency:  Interstate  Commerce 

Commission. 

action:  Final  rules. 

summary:  The  Commission  is  adopting 
surcharge  rule  changes  in  49  CFR  Part 
1140  to  implement  the  recent  findings  of 
the  Railroad  Accounting  Principles 
Board.  The  proposed  rules  were 
published  in  the  Federal  Register  on 
May  16, 1988  at  53  FR  17234.  For 
purposes  of  computing  reasonably 
expected  costs,  the  Commission  will:  (1) 
Determine  return  on  investment  using 
the  nominal  cost  of  capital  rate;  (2) 
include  as  a  reduction  (or  increase)  of 
return  on  investment  any  projected 
holding  gains  (or  losses)  that  would 
accrue  to  the  carrier  from  retention  of 
the  line’s  assets  for  a  one-year  period; 
and  (3)  emphasize  that  reasonably 
expected  costs  should  be  calculated  on 
the  basis  of  those  costs  anticipated 
during  the  12-month  period  beginning  on 
the  effective  date  of  the  surcharge.  Also, 
we  have  decided  against  making  a 
deferred  tax  adjustment  in  surcharge 
proceedings. 

EFFECTIVE  DATE:  The  rules  are  effective 
January  12, 1989. 

FOR  FURTHER  INFORMATION  CONTACl: 

Ward  L  Ginn,  Jr.*  (202)  275-7489  (TOD 
for  hearing  impaired:  (202)  275-1721). 
SUPPLEMENTARY  INFORMATION: 

The  revised  rules  are  set  forth  below. 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 


a  copy  of  the  full  decision,  write  to,  call, 
or  pickup  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone:  (202) 
289-4357/4359.  [Assistance  for  the 
hearing  impaired  is  available  through 
TOD  services  (202)  275-1721.) 

The  rule  modifications  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  Nor 
will  this  action  significandy  affect  either 
the  quality  of  the  human  environment  or 
energy  conservation. 

List  of  Subjects  in  49  CFR  Part  1140 

Administrative  practice  and 
procurement.  Railroads,  Reporting  and 
recordkeeping  requirements.  Uniform 
system  of  accounts.  Abandonment  and 
discontinuances.  Investigations,  Public 
use  conditions.  Environmental 
protection.  National  trail  system. 

National  resources.  Recreation  and 
recreation  areas. 

Decided:  December  2. 1988. 

By  the  Commission.  Chairman  Gradison, 
Vice  Chairman  Andre,  Conunissioners 
Simmons,  Lamboley,  and  Phillips. 
Commissioners  Lamboley  and  Phillips 
concurred  with  separate  expressions. 
Commissioner  Simmons  did  not  participate  in 
the  disposition  of  this  proceeding. 

Noreta  R.  McGee, 

Secretary. 

Title  49,  Subtide  B,  Chapter  X,  Part 
1140  of  the  Code  of  Federal  Regulations 
is  amended  as  follows: 

PART  1140— REASONABLY 
EXPECTED  COSTS  UNDER  49  U.S.& 
10705a 

1.  The  authority  citation  for  49  CFR 
Part  1140  continues  to  read  as  follows: 

Authority:  49  U.S.C.  10321, 11161, 11162, 
11163,  and  10705a:  and  5  U.S.C.  559. 

§1140.2  [Amended] 

2.  Section  1140.2  is  amended  by 
revising  paragraphs  (b)(7)(i),  (7)(ii) 
introductory  text,  (7)(iiJ(B)-fF),  (7)(iii), 
(12)(ii)  introductory  text,  (12)(ii)(B)-(E). 
and  (12)(iii)  to  read  as  follows: 

§  1 140.2  Reasonably  expected  costs. 

*  *  *  «  « 

(b)  *  *  * 

(7)  *  *  * 

(i)  The  current  replacement  cost  for 
each  type  of  locomodve  used  to  serve 
the  line  at  the  beginning  of  the  surcharge 
period  shall  be  based  on  the  most  recent 
purchase  of  that  particular  type  and  size 
locomotive  by  the  carrier  indexed  to  the 
midpoint  of  the  year  or  an  amount 
quoted  by  the  manufacturer.  This  unit 
cost  shall  be  multiplied  by  1  minus  the 
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ratio  of  total  accumulated  depreciation 
to  original  total  cost  of  that  type  of 
equipment  owned  by  the  railroad,  as 
shown  by  company  records.  If  the 
carrier  anticipates  that  additions  and 
retirements  within  its  locomotive  fleet 
will  occur  during  the  surcharge  period, 
the  carrier  may  adjust  the  ratio  of  total 
accumulated  depreciation  to  original 
cost  to  reflect  this  change.  The 
adjustment  shall  be  determined  by  the 
carrier  so  long  as  the  method  employed 
is  reasonable,  rational  and  fully 
explained. 

(ii)  The  current  nominal  cost  of  capital 
used  in  the  calculation  of  return  on 
investment  for  locomotives  shall  be  the 
current  before-tax  cost  of  capital, 
weighted  to  the  capital  structure,  and 
adjusted  for  the  effects  of  the  combined 
statutory  Federal  and  State  income  tax 
rates.  The  current  cost  of  capital, 
expressed  as  a  percent,  shall  be 
calculated  as  follows: 
***** 

(B)  The  current  nominal  cost  of  debt 
shall  be  the  current  rate  quoted  to  the 
railroad  for  debt  instruments  normally 
used  by  the  railroad  in  financing  new 
equipment  purchases,  such  as  bonds, 
equipment  trust  certificates,  et  cetera. 
Because  this  is  a  before-tax  rate  there  is 
no  adjustment  for  income  taxes. 

I  (C)  The  current  nominal  after-tax  cost 

of  equity  shall  be  an  amount  equal  to 
that  which  a  prudent  investor  would 
expect  to  earn  through  investments  in 
the  financial  marketplace.  This  current 
nominal  cost  of  equity  shall  be  divided 
by  1  minus  the  combined  Federal  and 
State  income  tax  rates.  This  will  yield 
the  before  tax  current  nominal  cost  of 
equity  capital. 

(D)  The  current  before-tax  nominal 
cost  of  debt  is  multiplied  by  the  current 

!  percentage  of  debt  to  total  capital  to 

I  obtain  a  weighted  nominal  before-tax 

cost  of  current  debt 

(E)  The  current  before-tax  nominal 
cost  of  equity  is  multiplied  by  the 
current  percentage  of  equity  to  total 

I  capital  to  obtain  a  weighted  current 

[  before-tax  cost  of  equity  capital. 

'  (F)  The  results  of  paragraphs 

(b)(7](ii)(D)  and  (E)  of  this  section  are 
added  together  to  calculate  the  current 
nominal  cost  of  capital  used  in  the 
calculation  of  the  return  on  investment 
I  for  equipment. 

(iii)  The  annual  return  on  investment 
for  each  type  of  locomotive  shall  be 
calculated  as  follows: 

(A)  The  annual  nominal  return  on 
investment  shall  be  calculated  by 
multiplying  the  average  replacement 
cost  developed  in  paragraph  (b)(7)(i)  of 
this  section  by  the  current  nominal  cost 


of  capital  determined  in  paragraph 
(b)(7](ii)  of  this  seciton. 

(B)  The  carrier  shall  determine  the 
holding  gain  (loss)  which  is  projected  to 
occur  during  the  surcharge  period. 

(C)  The  results  of  paragraph 
(b)(7)(iii)(B)  of  this  section  is  deducted 
from  paragraph  (b)(7](iii)(A)  of  this 
section  to  determine  the  annual  return 
on  investment. 

***** 

(12)  *  *  • 

(i)  Valuation  of  rail  properties.  The 
carrier  shall  determine  the  investment 
base  to  which  the  return  element  is 
applied.  The  investment  base  shall  be 
the  sum  of: 

(A)  The  net  liquidation  value,  at  the 
beginning  of  the  surcharge  period,  of  the 
rail  properties  that  have  no  further  value 
for  railroad  proposes  and  the  market 
value,  at  the  beginning  of  the  surcharge 
period,  for  those  materials  that  have 
remaining  value  for  railroad  purposes. 
The  net  liquidation  value  shall  be 
deemed  as  their  highest  and  best  use  for 
nonrail  purposes.  This  amount  shall  be 
determined  by  computing  the  estimated 
appraised  value  of  such  properties,  less 
all  costs  (dismantling  and  disposition  of 
improvements)  necessary  to  make  the 
remaining  properties  available  for  their 
highest  and  best  use  and  complying  with 
applicable  zoning,  land  use,  and 
environmental  regulations.  The  market 
value  shall  be  the  estimated  sales  value 
of  the  assets  based  on  their  remaining 
useful  life  less  all  cost  of  dismantling. 

No  amounts  shall  be  included  that  are 
the  results  of  investments  of  state 
DOTs,  shippers  or  parties  other  than  the 
surcharging  railroad.  In  addition, 
properties  to  which  the  railroad  does  not 
have  title,  such  as  those  with 
reversionary  rights,  shall  also  be 
excluded.  If  the  carrier  anticipates  that 
additions  and  retirements  in  the 
investment  base  of  the  line  will  occur 
during  the  surcharge  period,  the  carrier 
may  adjust  the  investment  base  to 
reflect  ^is  change.  The  adjustment  shall 
be  determined  by  the  carrier  so  long  as 
the  method  employed  is  reasonable, 
rational  and  fully  explained. 

(B)  The  allowable  working  capital 
computed  at  15  days  cash  costs  (on- 
branch  costs  less  depreciation). 

(C)  The  amount  of  current  income  tax 
benefits  the  carrier  would  realize  were  it 
to  abandon  the  line  which  would  have 
been  applicable  to  the  period  of  the 
surcharge.  (Conversely,  if  the  railroad 
would  incur  an  income  tax  liability  fi-om 
abandonment,  the  liability  should  be 
deducted  from  the  investment  base.) 

(ii)  Rate  of  return.  The  railroad's  cost 
of  capital  shall  be  the  current  before-tax 
cost  of  capital,  weighted  to  the  capital 


structure,  and  adjusted  by  the  efiects  of 
the  combined  statutory  Federal  and 
State  income  tax  rates.  This  rate  of 
return,  expressed  as  a  percent,  shall  be 
calculated  as  follows: 
***** 

(B)  The  current  nominal  cost  of  debt 
shall  be  determined  by  taking  the 
average  of  all  debt  instruments 
(including  bonds,  equipment  trust 
certificates,  financial  lease 
arrangements,  et  cetera)  issued  by  the 
carrier  in  the  most  recent  12-month 
period.  The  debt  cost  calculated  by  this 
procedure  is  a  before-tax  rate  and  is  not 
adjusted  for  income  taxes. 

(C)  The  current  nominal  after-tax  cost 
of  equity  shall  be  an  amount  equal  to 
that  which  a  prudent  investor  would 
expect  to  earn  through  investments  in 
the  financial  market  place.  The  current 
after-tax  nominal  cost  of  equity  is 
divided  by  1  minus  the  combined 
statutory  Federal  and  State  income  tax 
rates.  This  will  develop  the  current 
nominal  cost  of  equity  on  a  before-tax 
basis. 

(D)  The  current  nominal  before-tax 
cost  of  debt  is  multipled  by  the  current 
percentage  of  debt  to  total  capital  to 
obtain  a  weighted  current  nominal 
before-tax  cost  of  debt 

(E)  The  current  nominal  before-tax 
cost  of  equity  is  multipled  by  the  cmrent 
percentage  of  equity  to  total  capital  to 
obtain  a  weighted  current  nominal 
before-tax  cost  of  equity. 
***** 

(iii)  Return  on  value.  The  return  on 
value  that  shall  be  included  in  the  cost 
of  sustaining  service  is  calculated  as 
follows: 

(A)  The  current  return  on  value  is 
calculated  by  multiplying  the  value  of 
the  properties  at  the  beginning  of  the 
surcharge  period,  as  determined  in 
paragraph  (b)(12)(i)  of  this  section,  by 
the  current  cost  of  capital  determined  in 
paragraph  (b)(12)(ii)  of  this  section. 

(B)  The  carrier  shall  determine  the 
holding  gain  (loss)  which  is  projected  to 
occur,  during  the  surcharge  period,  in 
the  carrier's  property  investment  in  the 
line. 

(C)  The  result  of  paragraph 
(b)(12)(iii)(B)  of  this  section  is  deducted 
from  paragraph  (b)(12)(iii)(A)  of  this 
section  to  determine  the  annual  return 
on  investment 
***** 

S  1140,2  [Amended] 

3.  In  S  1140.2  Notes,  Note  15  is 
amended  by  revising  paragraphs 
(2)(C)(i)  and  (2)(C)(ii)  to  read  as  follows: 

***** 

Note  25^  *  ^ 
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(2)  •  *  * 

(C)  •  *  * 

(i)  The  ciurent  value  for  each  type  of  car 
shall  be  calculated  by  first  arriving  at  the 
current  cost  per  car  at  the  beginning  of  the 
surcharge  period  using  the  most  recent 
purchase  of  this  type  of  car  by  the  railroad 
indexed  to  the  midpoint  of  the  year  or  an 
amount  quoted  by  the  manufacturer.  This 
cost  per  car  shall  be  multiplied  by  the  number 
of  cars  of  that  type  in  the  carrier’s  car  fleet  at 
the  beginning  of  the  surcharge  period  as 
shown  by  company  records,  to  determine  the 
investment  in  this  type  of  equipment.  The 
investment  in  this  type  of  car  shall  be 
multipled  by  the  composite  depreciation  rate 
for  that  type  of  car  as  shown  in  the  latest 
annual  report  filed  with  (he  Commission  or 
company  records. 

(ii)  Add  the  return  on  Investment  which 
shall  be  determined  as  follows: 

(A)  Multiply  the  current  value  of  each  type 
of  car,  developed  in  subparagraph  (i)  of  this 
note,  by  one  minus  the  ratio  of  accumulated 
depreciation  to  the  total  original  cost 
investment  of  that  type  of  car  owned  by  the 
railroad,  if  the  carrier  anticipates  that 
additions  and  retirements  of  this  particular 
type  of  car  will  occur  during  the  surcharge 
period,  the  carrier  may  adjust  the  investment 
to  reflect  this  change.  The  adjustment  shall 
be  determined  by  the  carrier  so  long  as  the 
method  employed  is  reasonable,  rational  and 
fully  explained.  The  return  on  investment  is 
determined  by  multiplying  the  net  current 
value  by  the  rate  of  return  calculated  for 
locomotives  in  S  1140.2(b)(7). 

(B)  The  carrier  shall  determine  the  holding 
gain  (loss)  which  is  projected  to  occur,  during 
the  surcharge  period,  in  the  carrier's  property 
investment  in  the  line. 

(C)  The  result  of  subparagraph  (B)  of  this 
note  is  deducted  from  subparagraph  (A)  of 
this  note  to  determine  the  return  on 
investment. 

***** 

[FR  Doc.  8&-28599  Filed  12-12-88;  8:45  am) 
BILUNQ  CODE  7e35-0f-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  658 

[Docket  Na  80993-8222] 

Shrimp  Fishery  of  the  Gulf  of  Mexico 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Partial  approval  of  an 
amendment  to  a  fishery  management 
plan. 

summary:  NOAA  announces  the  partial 
approval  of  Amendment  4  to  the  Fishery 
Management  Wan  for  the  Shrimp 
Fishery  of  the  Gulf  of  Mexico  (FMP). 
Approved  portions  of  Amendment  4:  (1) 
Update  problems  in  the  fishery  and 
revise  the  FMP’s  objectives  accordingly. 


(2)  simplify  the  annual  review  processes 
for  the  Tortugas  shrimp  sanctuary  and 
the  Texas  closure,  (3)  recommend  a 
program  to  assist  in  the  recovery  of 
endangered  and  threatened  sea  turtles, 

(4)  broaden  the  FMP’s  measure  relating 
to  obstructions  to  shrimp  trawling,  and 

(5)  update  the  FMFs  habitat 
information.  The  disapproved  portion  of 
Amendment  4  proposed  that  the 
minimum-size  landing  and  possession 
limits  of  the  State  where  landed  apply  to 
white  shrimp  taken  in  the  exclusive 
economic  zone  (EEZ).  The  approved 
portions  of  Amendment  4  are  intended 
to  clarify  the  FMP  and  simplify  its 
administration. 

EFFECTIVE  DATE:  December  13, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  E.  )usten,  813-883-3722. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  shrimp  fishery  is  managed  under 
the  FMP  and  its  implementing 
regulations  at  50  CFR  Part  658  under  the 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act).  Amendment  4  was 
submitted  by  the  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  in 
December  1987.  It  was  preliminarily 
disapproved  on  January  4, 1988  because 
it  did  not  contain  enough  information  to 
justify  the  proposed  management 
measure  for  white  shrimp,  and  because 
the  economic  analyses  regarding  the 
catch  of  small  white  shrimp  taken  in 
association  with  the  directed  fishery  for 
seabobs  and  the  directed  fishery  for 
white  shrimp  in  the  EEZ  were  not 
adequate  (53  FR  266,  January  6, 1988). 
Amendment  4  was  resubmitted  by  the 
Council  on  August  21, 1988,  with  limited 
additional  information.  A  proposed  rule 
to  implement  Amendment  4  was 
published  on  September  21, 1988  (53  FR 
36609). 

Approved  Measures 

Amendment  4  identifies  additional 
problems  which  have  developed  in  the 
fishery  and  revises  the  objectives  of  the 
FMP  accordingly.  Hie  annual  review 
process  for  the  Tortugas  sanctuary  is 
simplified,  and  the  period  for  annual 
review  of  the  Texas  closure  is  extended 
to  February  1.  An  educational  program 
and  an  expansion  of  the  sea  turtle 
headstart  and  research  programs  to 
assist  in  the  recovery  of  endangered  and 
threatened  species  of  sea  turtles  is 
recommended.  A  previously  approved 
measure  for  addressing  obstructions  to 
shrimp  trawling  is  broadened  to  reflect 
consideration  of  underwater  and  surface 
obstructions  as  hazards  to  trawling  and 
navigation.  Amendment  4  also  updates 


the  habitat  information  iti  the  FMP  by 
including  readily  available  information 
regarding  habitat  significant  to  the 
fishery  and  the  effects  changes  in  the 
habitat  may  have  upon  the  fishery. 

These  measures  in  Amendment  4  are 
approved. 

Disapproved  Measure 

Amendment  4  proposed  that  white 
shrimp  taken  in  Ae  EEZ  conform  to  the 
minimum-size  landing  and  possession 
limits  of  the  State  where  landed. 
According  to  the  Council,  this  action 
would  provide  consistency  between 
State  and  Federal  regulations,  facilitate 
enforcement,  and  enhance  yield  in 
volume  and  value  from  this  fishery  by 
deferring  harvest  of  small  shrimp,  thus 
allowing  growth  and  promoting  efficient 
use  of  the  resource.  Because  of  the 
existence  of  a  seasonal  fishery  for 
seabobs  ofi  Louisiana  in  which  small 
white  shrimp  often  occur  as  an 
unavoidable  bycatch,  this  measure 
would  not  have  been  implemented  until 
Louisiana  provided  for  an  allowable 
bycatch  of  white  shrimp  which  would 
reduce  or  avoid  disruption  of  its  seabob 
fishery. 

Reasons  for  IKsapproval 

NOAA  disapproved  this  measure 
because  (1)  it  was  not  justified  by 
adequate  economic  rationale;  (2)  the  use 
of  size  counts  as  a  management  tool  for 
shrimp  is  inconsistent  with  the  FMP;  and 
(3)  the  measure  included  an  open-ended 
deferral  to  changes  in  State  count  laws 
for  white  shrimp  that  would  not  be 
reviewable  for  conformance  with  the 
FMP  prior  to  becoming  applicable  to 
white  shrimp  harvested  from  the  EEZ. 
Upon  the  record  developed,  NOAA 
cannot  conclude  that  this  measure  meets 
the  requirements  of  the  Magnuson  Act, 
E.0. 12291,  Regulatory  Flexibility  Act 
(RFA),  and  other  applicable  law. 

The  economic  analysis  within  the 
amendment  was  deficient  in  two  areas. 
First,  the  analysis  did  not  review  the 
range  of  impacts  on  the  seabob  fishery 
that  might  result  from  potential  levels  of 
white  shrimp  bycatch.  During  the 
periods  of  seasonal  mixing  of  small 
white  shrimp  with  seabobs,  a  100-count 
law  with  no  allowable  white  shrimp 
bycatch  for  the  seabob  fishery  would 
necessitate  intensive  culling  of  small 
white  shrimp  and  would  therefore  have 
a  significant  adverse  economic  impact 
unless  some  relief  is  provided.  Pursuant 
to  the  amendment,  this  measure  was  not 
to  be  implemented  until  Louisiana 
provided  for  a  bycatch  of  undersize 
white  shrimp  in  the  seabob  fishery.  The 
Louisiana  Department  of  Wildlife  and 
Fisheries  (LDWF)  indicates  that 
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provision  for  such  a  bycatch  allowance 
will  be  considered  by  the  State 
legislature  when  it  convenes  in  i^il 
1989.  Until  Louisiana  provides  for  an 
allowable  white  shrimp  bycatch, 
analysis  cannot  analytically 
demonstrate  compliance  with  the  RFA 
and  E.0. 12291. 

Second,  the  economic  analysis  did  not 
address  the  potential  impacts  on 
Hshermen  that  might  result  &om 
uncertain  future  actions  by  Louisiana  or 
the  other  Gulf  States.  Infbnnation  is  not 
available  to  indicate  effects  of  the 
proposed  rule  on  fishermen  attempting 
to  land  in  Louisiana  white  shrimp  taken 
from  the  EEZ  that  do  not  comply  with 
Louisiana’s  minimum-size  count  laws. 
Furthermore,  Louisiana  may  change  its 
minimum-size  count  laws  and  the  other 
Gulf  States  may  choose  to  apply  their 
minimum-size  count  regulaticms  to 
shrimp  taken  in  the  EEZ.  Therefore,  no 
basis  exists  for  determining  compliance 
with  E.0. 12291  and  the  RFA  unless  an 
analysis  of  the  potential  changes  is 
completed. 

Although  this  measure  was  intended 
to  assist  Louisiana  with  raforcement  of 
its  management  program  for  white 
shrimp,  the  choice  of  size  counts  as  a 
management  tool  for  shrimp  is 
inconsistent  with  the  FMP.  The  FMP 
reviewed  use  of  size-counts  as  a 
management  option  for  shrimp  and 
concluded  that  they  are  unnecessary, 
result  in  increased  biological  waste  of 
the  resources,  and  generally  have  a 
negative  cost/beneHt  ratio.  This 
apparent  conflict  with  the  FMP  is 
adequately  addressed  with  reference  to 
Louisiana's  100-count  size  limit  for  white 
shrimp.  However,  the  amendment  does 
not  address  the  effects  of  future  count 
laws  that  Louisiana  c»  the  other  Gulf 
States  might  adopt  if  this  measure  were 
approved,  nor  what  level  of  bycatch  the 
Louisiana  legislature  might  allow  in  the 
seabob  fishery.  Furthermore,  the 
amendment  does  not  contain  sufficient 
supporting  data  to  change  previous 
cost/benefit  conclusions,  or  to  establish 
that  the  behavior  of  fishermen  has 
changed  since  development  of  the  FMP. 
Thus,  little  additional  information  exists 
to  rebut  the  record  supporting  decisions 
in  the  original  FMP  which  estabhshed 
that  count  laws,  in  general,  are  not  cost 
beneficial. 

Under  this  measure,  regulatory 
changes  by  the  States  would  become 
immediately  applicable  for  white  shrimp 
harvested  in  the  EEZ.  Absent  identified 
standards  or  a  process  for  evaluating 
subsequent  State  actions,  future 
alterations  of  specific  minimum-size  and 
nossession  regulations  by  the  States 
may  affect  the  catch  and  revenue  of 


vessels  fishing  for  white  shrimp  in  the 
EEZ,  and  the  consistency  of  such  actum 
with  the  FMP’s  objective  to  prevent 
waste  in  ways  that  cannot  presently  be 
analyzed.  Such  an  open-ended  deferral 
offers  NMFS  and  the  Council  no 
recourse  but  to  amend  the  FMP  in  the 
event  a  State  adapts  a  minimum  count- 
size  that  negatively  alters  die  cost/ 
benefit  ratio  of  causes  waste.  Thus,  this 
measure  fails  to  satisfy  the  requirements 
of  the  Magnuson  Act,  the  Administrative 
Procedure  Act,  E.0. 12291,  and  the  RFA. 

Comments  and  Requmses 

Eight  written  responses  were  received 
commenting  on  Amendment  4  and  the 
proposed  ride.  The  issues  raised  by 
commenters  are  summarized  by 
category. 

1.  General  Comments 

Comments  were  received  from  seven 
different  entities  on  three  topics.  Each 
topic  follows: 

Approval  of  Amendment  4 

The  U.S.  Coast  Guard  did  not  object 
to  Amendment  4.  The  U.S.  Department 
of  Interior,  Fish  and  Wildlife  ^rvice 
(USFWS):  Florida  Marine  Fisheries 
Commission  (FMFC);  LDWF;  the 
American  Shrimp  Processing 
Association  (ASPA),  a  professional 
trade  association  from  Louisiana;  and 
the  Texas  Shrimp  Association  (TSA),  a 
commercial  shrimping  association, 
supported  implementation  of 
Amendment  4  in  its  entirety.  The  Gulf 
Council  urged  approval  of  Amendment 
4,  since  it  contained  all  available 
scientific  information  from  NMFS  and 
Louisiana.  NOAA  agrees  and  approved 
Amendment  4,  except  for  the  measure 
requiring  that  white  shrimp  taken  in  the 
EEZ  conform  to  the  minimum-size 
landings  and  possessicm  limit  of  the 
State  where  landed.  Reasons  for 
rejecting  this  measure  are  stated  above 
under  “Reasons  fw  Disapproval."  This 
measure  is  severable  because  its 
omission  does  not  alter  the  effectiveness 
of  the  remaining  measures  in  the 
Amendment. 

Enforcement  of  Minimum  Size  Limits 

The  U.S.  Coast  Guard  concluded  that 
due  to  the  difficulty  of  determining 
where  the  shrimp  would  be  landed, 
enforcement  of  minimum  size  limits  at 
sea  would  be  difficult,  at  best. 
Enforcement  of  this  measure  would  be 
conducted  ashore.  NOAA  agrees. 

Headstart  Program  for  Sea  Turtles 

USFWS  urged  NOAA  to  reject  the 
Couiual’s  recommendation  on  enhancing 
a  headstart  program  for  sea  turtles  as 
not  scientifically  supportable.  NOAA 


will  receive  the  Coimcil’s 
recommendation  for  the  headstart 
program  and  will  consider  it  along  with 
other  measures  designed  to  restore  the 
depleted  species  of  sea  turtles. 

2.  Comments  on  Management  Options 
for  White  ^irimp 

The  Secretary  of  Commerce 
(Secretary)  was  concerned  whether  the 
proposed  white  shrimp  management 
measure  is  the  most  cost  effective  and 
beneficial  way  to  achieve  the  objectives 
of  the  FMP  and  Amendment  4. 

Therefore,  the  Secretary  requested 
comments  on  the  following  options  for 
effective  management  of  Ae  white 
shrimp  fishery. 

Application  of  Minimum-Size  Landing 
and  Possession  Limits  of  the  State 
Where  Landed  to  White  Shrimp 
Harvested  in  the  EEZ 

The  Council  commented  that  this  is 
the  preferred  option  to  make  the 
proposed  rule  more  compatible  with 
State  regulatkms.  FMFC  supported  this 
concept  f(^  the  present,  but  felt  that 
Louisiana  should  consider  additional 
measures  that  would  raise  the  yield  per 
recruit  of  shrimp  in  the  future. 
Meanwhile,  enforcemmit  of  the  100- 
count  law  would  increase  landings  from 
State  waters  and  the  EEZ  off  Louisiana. 
LDWF  supported  use  of  the  100-count 
law  because  it  would  provide  a 
mechanism  to  better  enforce  the  State 
count  law  for  white  shrimp.  ASPA 
recommends  this  measure  because  the 
fishery  should  be  managed  throughout 
its  range.  TSA  supported  this  measure, 
but  felt  that  a  concurrent  closure  of  a 
limited  portion  of  the  EEZ  in  conjunction 
with  a  closure  of  Stale  waters  by 
Louisiana  would  be  a  more  progressive 
management  step. 

Minimum  Size  Count  in  the  EEZ 

The  Council  stated  that  originally  the 
preferred  measure  in  Amendment  4  was 
a  100-count  size  limitation  for  white 
shrimp  taken  from  the  EEZ.  Based  on 
advice  from  NMFS,  this  was  revised  to 
provide  that  white  shrimp  taken  in  the 
F.F.7.  and  transported  into  a  State  shall 
be  in  accordance  with  that  State’s 
landing  and  possession  laws  with 
respect  to  size.  The  premise  for  the 
change  was  that  this  procedure  would 
make  the  proposed  rule  more  compatible 
with  the  regulations  of  all  Gulf  States. 
FMFC  opposed  the  concept  of  an  EEZ- 
wide  minimum  count  because  this  may 
undermine  Florida’s  rules  for  State 
waters.  LDWF  supported  this  concept 
TSA  opposed  this  concept  because  of 
the  waste  Involved. 


49994  Federal  Register  /  Vol.  53,  No.  239  /  Tuesday.  December  13.  1988  /  Rules  and  Regulations 


Revision  of  State  Regulations  to  Expand 
State  Powers 

The  Council  stated  that  the  FMP  made 
this  recommendation  years  ago.  Some 
States,  including  Louisiana,  have  not 
accepted  this  recommendation.  FMFC 
stated  that  the  Florida  Legislature  has 
not  given  the  Commission  the  authority 
to  regulate  Hsheries  outside  State 
waters.  TSA  said  that  States  are  best 
suited  to  establish  rules,  either 
autonomously  or  in  concert  with  the 
Council  via  a  management  plan,  to  deal 
with  the  problems  expressed  in  the 
proposed  rule. 

Removal  of  White  Shrimp  From  the 
Management  Unit  of  the  FMP 

The  Council  stated  that  at  one  time  it 
considered  removing  white  shrimp  from 
the  FMP.  an  action  &at  would  leave 
white  shrimp  management  wholly  to  the 
States.  The  Council  indicated  it  rejected 
this  option  primarily  because  statistics 
provided  by  the  Southeast  Fisheries 
Center,  NMFS,  showed  that 
approximately  45  percent  of  the  55 
million  pound  annual  Gulf  white  shrimp 
catch  came  from  the  EEZ.  FMFC,  ASPA, 
and  TSA  did  not  support  removal  of 
white  shrimp  from  the  FMP.  The  Coastal 
Concern  Association,  a  commercial 
shrimping  organization  from  Louisiana, 
supported  the  removal  of  white  shrimp 
and  seabobs  from  the  FMP  only  if 
Louisiana  adopted  an  allowable  bycatch 
level  of  20-25  percent  of  undersized 
(over  100-count)  white  shrimp  in  the 
directed  fishery  for  seabobs. 

Other  Matters 

The  only  measure  in  Amendment  4 
that  would  have  necessitated  a 
regulatory  change  was  the  disapproved 
measure  concerning  white  shrimp. 
Accordingly,  the  proposed  regulatory 
change  published  at  53  FR  36609 
(September  21. 1988)  is  not  adopted. 

Because  the  approved  portions  of 
Amendment  4  have  no  implementing 
regulations,  a  final  regulatory  impact 
review/regulatory  flexibility  analysis 
normally  required  by  E.0. 12291  and  the 
RFA,  was  not  prepared.  The  Paperwork 
Reduction  Act  does  not  apply  since 
neither  a  collection-of-information  nor  a 
record-keeping  requirement  is  included 
in  Amendment  4. 

The  Council  determined  that 
Amendment  4  is  consistent  to  the 
maximum  extent  practicable  with  the 
approved  coastal  zone  management 
programs  of  Florida,  Alabama, 
Mississippi,  and  Louisiana.  Those  States 
agreed  with  this  determination.  Texas 
does  not  have  an  approved  coastal  zone 
management  program. 


The  Council  prepared  an 
environmental  assessment  (EA)  that 
discusses  the  impact  on  the  environment 
that  would  result  from  approval  of 
Amendment  4.  Based  on  the  EA,  the 
Assistant  Administrator  for  Fisheries, 
NOAA,  determined  that  the  approved 
portions  of  Amendment  4  would  not 
significantly  affect  the  quality  of  the 
human  environment,  as  defined  under 
the  National  Environmental  Policy  Act. 

The  Secretary  partially  approved 
Amendment  4  on  October  19, 1988.  The 
Secretary  determined  that  the  approved 
portions  of  this  Amendment  are 
necessary  for  the  conservation  and 
management  of  the  shrimp  fishery  of  the 
Gulf  of  Mexico  and  that  they  are 
consistent  with  the  national  standards, 
other  provisions  of  the  Magnuson  Act, 
and  other  applicable  law.  Therefore, 
NOAA  issues  this  notice  announcing 
partial  approval  of  Amendment  4  to  the 
FMP. 

List  of  Subjects  in  50  CFR  Part  658 

Fisheries,  Fishing. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  December  6, 1988. 

James  W.  Brennan, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc.  88-28381  Filed  12-12-88;  8:45  am) 
BUXIMQ  CODE  3510-22-M 

50  CFR  Part  675 

[Docket  No.  80859-8251] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Final  rule;  closure  modification. 

summary:  NOAA  modifies  a  closure 
notice  that  will  allow  U.S.  vessels  to 
conduct  a  directed  fishery  for  yellowfin 
sole  and  “other  flatfish”  in  the  Bering 
Sea  subarea  south  of  58”00'  N.  latitude 
and  east  of  165*00'  W.  longitude  (Zone  1) 
under  specified  conditions  intended  to 
limit  the  incidental  or  bycatch  of  Pacific 
halibut,  Chionoecetes  bairdi  Tanner 
crabs,  and  red  king  crabs.  Directed 
fishing  for  yellowfin  sole  and  "other 
flatfish”  in  Zone  1  was  prohibited  on 
March  8, 1988  due  to  attainment  of  the 
prohibited  species  catch  (PSC)  limit  for 
C.  bairdi  Tanner  crabs.  Subsequent 
reassessment  of  data  on  bycatches  of 
crabs  in  the  directed  fisheries  for 
yellowfin  sole  and  “other  flatfishes” 
indicate  that  the  risk  of  biological  harm 
to  Tanner  crabs  and  other  prohibited 
species  from  reopening  Zone  1  is  not 


significant.  Therefore,  the  previous 
closure  notice  is  modified  to  allow 
directed  fishing  for  yellowfin  sole  and 
“other  flatfishes”  by  U.S.  vessels  in 
Zone  1  under  specified  conditions.  The 
intended  effect  is  to  relax  a  restriction 
on  domestic  fishermen  while 
maintaining  protective  measures  for 
prohibited  species. 

DATE:  Effective  December  8, 1988, 
through  December  31, 1988. 

ADDRESS:  Copies  of  documents 
supporting  this  action  may  be  obtained 
from  James  W.  Brooks,  Acting  Director, 
Alaska  Region,  National  Marine 
Fisheries  Service,  709  West  9th  Street, 
P.O.  Box  21668,  Juneau,  AK  99802-1668. 
FOR  FURTHER  INFORMATION  CONTACr. 

Jay  J.C.  Ginter,  Fishery  Management 
Biologist,  NMFS,  907-586-7229. 
SUPPLEMENTARY  INFORMATION:  The 
domestic  and  foreign  groundfish 
fisheries  in  the  exclusive  economic  zone 
(EEZ)  of  the  Bering  Sea  and  Aleutian 
Islands  (BSAI)  area  are  managed  under 
the  Fishery  Management  Plan  for  the 
Groundfish  Fishery  in  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP).  The 
FMP  was  developed  by  the  North  Pacific 
Fishery  Management  Council  (Council) 
and  approved  by  the  Secretary  of 
Commerce  (Secretary)  in  1981.  Federal 
regulations  implementing  the  FMP  and 
governing  domestic  fisheries  in  the  BSAI 
area  appear  under  50  CFR  Part  675. 

A  description  of  the  problem 
addressed  by  this  action  is  given  in  the 
notice  of  proposed  closure  modification 
and  request  for  comments  published  in 
the  Federal  Register  on  August  25, 1988 
(53  FR  32415).  In  summary,  NOAA  is 
responding  to  a  request  from 
representatives  of  the  domestic  annual 
processing  (DAP)  sector  of  the  U.S. 
groundfish  industry.  This  sector  includes 
U.S.  vessels  that  process  their  catch 
onboard  or  deliver  it  to  U.S.  processors. 
The  other  component  of  the  domestic 
annual  harvest  (DAH)  is  the  joint 
venture  processing  (JVP)  sector,  which 
includes  U.S.  fishing  vessels  working  in 
joint  ventures  with  foreign  processing 
vessels  authorized  to  receive  U.S. 
catches  in  the  EEZ. 

NOAA  closed  Zone  1  on  March  8, 

1988  to  DAP  and  JVP  directed  fishing  for 
yellowfin  sole  and  “other  flatfish”  due 
to  the  attainment  of  the  PSC  limit  for  C. 
bairdi  Tanner  crabs  (53  FR  7941,  March 
11, 1988) .  Representatives  of  DAP 
fishing  interests  requested  the  Director, 
Alaska  Region,  NMFS  (Regional 
Director)  to  reopen  Zone  1  to  DAP 
fishing  to  allow  a  harvest  of  up  to  25,000 
mt  of  yellowfin  sole.  The  Council 
reviewed  this  issue  on  request  of  the 
Regional  Director  at  its  April  13-15, 1988 
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meeting  and  supported,  in  principle,  the 
reopening  of  Zone  1  to  directed  hshing 
for  yello^m  sole  by  DAP  vessels  un<£sr 
authority  of  {  675.21(d). 

In  authorizing  and  conditioning  fishing 
in  an  otherwise  closed  zone,  the 
Secretary  is  required  to  take  into 
account  five  determinations  by  the 
Regional  Director  regarding  the 
probable  effects  of  allowing  continued 
or  resumed  fishing.  The  Regional 
Director  made  these  determinations  on 
June  17, 1988  and  they  were  made 
available  for  public  review  and 
comment  by  notice  of  proposed  closure 
modification  in  the  Federal  Register  on 
August  25, 1988  (53  FR  32415).  In 
summary,  the  Regional  Director 
determined  that  the  expected  additional 
fishing  mortality  resulting  ffom 
reopening  Zone  1  to  a  harvest  of  25,000 
mt  yellowfin  sole  would  be  no  more 
than  60,200  halibut,  50,000  C.  bairdi 
Tanner  crabs,  and  21,500  red  king  crabs. 
The  Regional  Director  determined 
further  that  these  additional  amounts  of 
fishing  mortality  are  not  likely  to  have  a 
measurable  effect  on  the  respective 
populations  of  these  species  and  that  the 
added  risk  of  overfishing  these  species 
due  to  reopening  Zone  1  according  to  the 
above  conditions  is  insignificant. 

Difference  Between  Proposed  and  Final 
Action 

The  proposed  action  would  have 
reopened  Zone  1  to  directed  fishing  for 
yellowfin  sole  and  “other  flatfish”  by 
DAP  fishing  vessels  exclusively.  This 
final  action,  however,  will  reopen  2^ne 
1  to  such  fishing  by  all  domestic  (i.e. 

DAP  and  )VP)  fishing  vessels.  The 
reason  for  this  change  is  that  }VP 
directed  fishing  for  yellowfin  sole  was 
prohibited  when  the  proposed  action 
was  published,  but  currently,  this  fishery 
is  not  prohibited.  Directed  fishing  for 
yellowfin  sole  was  prohibited  to  JVP 
fishermen  on  June  3, 1988  (53  FR  21454). 
This  prohibition  was  anticipated  to 
remain  in  effect  through  the  remainder 
of  the  fishing  year,  which  would  have 
made  reopening  Zone  1  to  (VP  fisheries 
an  academic  exercise. 

In  September  and  in  October, 
however,  the  Regional  Director  found 
that  there  would  be  amounts  of 
yellowfin  sole  surplus  to  DAP  harvesting 
and  processing  needs  for  1988.  In  August 
1988,  NMFS  projected  the  DAP  harvest 
of  yellowfin  sole  for  the  final  6  months 
of  1988  to  be  20,050  mt.  Subsequent 
survey  of  the  DAP  industry  indicated 
that  DAP  harvest  of  yellowfin  sole 
during  this  period  is  more  likely  to  be 
10,910  mt.  Hence,  in  two  separate 
actions,  the  Secretary:  (1)  Reapportioned 
2,000  mt  of  yellowfin  sole  from  DAP  to 
JVP  and  4,000  mt  of  yellowfin  sole  from 


reserve  to  JVP  (53  FR  35081),  and  (2) 
reapportioned  ^850  mt  of  yellowfin  sole 
from  DAP  to  )VP  (53  FR  40804). 

Therefore,  directed  fishing  for  yellowfin 
sole  by  )VP  fishermen  resumed  in  the 
BSAI  on  Septmnber  6^  1988,  although 
Zone  1  remained  closed. 

The  original  PSC  limit  for  C.  bairdi 
Tanner  crabs  in  Zone  1  does  not 
distinguish  between  DAP  and  JVP 
fisheries.  Although  incidental  catches  of 
crabs  while  fishi^  for  yellowfin  sole  in 
the  reopened  Zone  1  are  likely  to  be 
greater  with  both  fisheries  operating 
than  with  only  one,  prevention  of 
overfishing  the  crab  population  will  be 
assured  by  prohibitiiig  fishing  in  excess 
of  the  supplemental  limit.  From  an 
economic  perspective,  the  closure  of 
Zone  1  has  been  equally  burdensome  on 
DAP  and  JVP  fisheries  as  they  have  had 
to  explore  other  areas  of  the  BSAI  for 
commercial  quantities  of  yellowfin  sole. 

Public  Comments  Received 

Four  letters  of  comment  were  received 
before  the  comment  period  ended.  One 
comment  was  in  favor  and  three  were 
opposed  to  reopening  Zone  1.  The 
favorable  and  opposed  comments  are 
summarized  and  responded  to  below 
imder  comments  one  and  two 
respectively. 

Comment  1:  Zone  1  is  important  to  the 
yellowfin  sole  fishery  as  it  contains  the 
largest  concentrations  of  this  species 
and  fishing  outside  Zone  1  results  in 
greater  catches  of  other  flounder  si>ecies 
which  have  lower  or  no  economic  value. 
In  addition,  fishing  outside  Zone  1 
requires  a  minimum  of  25  percent  more 
numing  time  than  fishing  inside  the 
zone.  Hence,  fishing  for  yellowfin  sole 
inside  Zone  1  reduces  fuel  costs  and 
increases  production.  The  current 
Taimer  crab  biomass  is  4.5  times  that 
when  the  PSC  limit  was  established.  The 
additional  Taimer  crab  PSC  limit 
proposed  is  completely  justified.  Full 
observer  coverage  on  DAP  vessels,  as 
proposed,  imposes  an  unjustified  cost  on 
the  DAP  industry.  The  level  of  observer 
coverage  could  be  reduced  to  33  percent 
and  still  provide  a  representative 
sample  of  what  is  being  caught  The 
time  taken  to  respond  to  the  original 
request  to  reopen  Zone  1  is 
unnecessarily  long.  This  zone  will  be 
urgently  needed  by  the  DAP  yellowfin 
sole  fishery  if  Zone  2  is  closed  due  the 
attainment  of  its  PSC  limit  before  the 
end  of  this  year.  Finally,  the  Magnuson 
Fishery  Conservation  and  Management 
Act  of  1976  (Magnuson  Act)  clearly 
gives  DAP  fishermen  preference  over 
JVP  fishermen  for  available  fish.  This 
preference  should  extend  to  the 
prohibited  species  bycatch  required  to 
take  those  fish. 


Response:  NOAA  agrees  that  tfiere  is 
an  economic  burden  imposed  on 
fishermen  by  closing  Zone  1.  Avoiding 
this  burden  was  the  intended  incentive 
for  fishermen  to  minimize  their 
incidental  catches  of  prohibited  species 
while  fishing  for  yellowfin  sole  and 
"other  flatfish.”  NOAA  agrees  also  that 
the  apparent  population  ^  C.  bairdi 
Tanner  crabs  has  increased  significantly 
since  the  implementation  of  the  Zone  1 
PSC  limit  for  diis  species.  This  is  partly 
the  reason  why  the  Regional  Director 
determined  that  an  additional  bycatch 
of  50,000  C.  bairdi  Tarmet  crabs  would 
not  be  likely  to  lead  to  overfishing  of 
this  species.  This  additional  bycatch 
was  determined  by  the  Regional 
Director  to  be  less  than  0.01  percent  of 
the  estimated  biomass  of  this  species. 

Full  or  100  percent  observer  coverage 
is  intended  to  mean  at  least  one 
observer  on  every  catching  or  receiving 
fishing  vessel.  This  does  not  imply  that 
100  percent  of  all  catches  are  required  to 
be  sampled  by  the  observer.  Total 
groundfish  catch,  its  species 
composition,  the  bycatch  of  all 
prohibited  species,  and  other  biological 
information  will  be  extrapolated  from 
the  samples  taken  by  the  observer  of 
catches  brought  onboard  while  the 
observer  is  on  duty.  As  a  condition  of 
fishing  in  Zone  1,  full  observer  coverage 
is  essential  to  the  accurate  monitoring  of 
prohibited  species  catches  and  the 
collection  of  biological  information.  Any 
level  of  coverage  less  than  100  percent 
would  require  an  assumption  that  the 
harvests  of  un-observed  vessels  is  not 
statistically  different  from  harvests  of 
vessels  carrying  observers.  The 
experience  of  NMFS  after  11  years  of 
monitoring  foreign  and  JVP  fisheries 
through  on-board  observers  suggests 
that  this  assumption  cannot  be  made. 

In  addition.  Zone  1  was  established 
specifically  because  it  contains  large 
concentrations  of  the  Tanner  and  red 
king  crab  populations  which  are 
important  to  crab  fisheries.  Groundfish 
fisheries  using  trawl  gear  must  be 
conducted  carefully  in  this  and  adjacent 
crab-sensitive  areas  to  minimize  crab 
bycatches.  NMFS  and  the  groimdfish 
fishing  industry  should  apply  extra 
effort  to  assure  that  this  care  is 
exercised  on  all  vessels.  The  biological 
data  derived  from  full  observer  coverage 
also  will  contribute  to  understanding 
crab  population  dynamics  and  DAP 
groundfish  fishery /crab  interaction  in 
Zone  1  late  in  the  fishing  year. 

Currently,  there  are  few  data  on  these 
subjects. 

The  original  request  to  reopen  Zone  1 
was  made  in  February,  1988.  The 
Regional  Director  sought  the  advice  of 
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the  Council  on  this  issue  at  its  next 
meeting  in  April,  1988.  After  receiving 
affirmative  advice  from  the  Coimcil,  the 
Regional  Director  decided  to  postpone 
action  until  after  the  majority  of  crabs  in 
Zone  1  had  completed  their  molting  and 
mating  cycle  in  mid-June,  1988,  to  reduce 
bycatch  mortality.  Certain 
administrative  and  legal  requirements 
then  necessitated  publication  of  the 
proposed  action  (in  August)  and 
opportunity  for  public  comment  (ending 
September  21, 1988).  Although  this 
process  has  been  lengthy,  it  was  not 
designed  to  inhibit  DAP  fishing 
operations  but  to  protect  the  interests  of 
all  persons  concerned  with  marine 
fishery  resources.  This  process  could 
have  been  shorter  if  the  speciflc 
circumstances  and  conditions  leading  to 
the  request  for  this  reopening  were 
anticipated  in  implementing  the  original 
Zone  1  rule.  Public  comment  on  the 
potential  reopening  of  Zone  1  at  that 
time  would  have  obviated  the  need  for  it 
now. 

The  processor  preference 
amendments  to  the  Magnuson  Act 
provide  U.S.  fish  processors  priority 
access  to  U.S.  harvested  fish.  Foreign 
processing  vessels'  access  to  U.S. 
harvested  fish  is  restricted  by  decisions 
to  apportion  amounts  of  fish  to  }VP  or 
DAP.  Prohibited  species  are  not  part  of 
the  groundfish  fishery  as  defined  in  the 
FMP,  and  may  not  be  processed  by  U.S. 
or  foreign  processors.  While  fishing  for  a 
species  of  groundfish  may  be  predicated 
on  the  availability  of  uncaught  PSC 
limits,  this  FMP  does  not  express  the 
Council’s  intent  that  certain  U.S. 
harvesters  be  given  priority  access  to 
PSC  species. 

Comment  2:  Too  many  crabs  and 
juvenile  halibut  are  being  taken  out  of 
Zone  1  as  bycatch  in  the  trawl  fisheries. 
Yellowfin  sole  can  be  harvested  in 
adjacent  areas  (north  and  west)  of  Zone 
1  without  as  much  potential  impact  on 
the  longline  fishery  for  halibut.  Bering 
Sea  populations  of  red  king  and  (C. 
bairdi)  Tanner  crabs  have  been 
characterized  by  the  State  of  Alaska 
Department  of  Fish  and  Game  as 
depressed.  The  conservation  of  crabs 
and  halibut  should  prevail  over  the 
desires  of  groundfish  fisheries  in  Zone  1. 


Response:  Estimates  of  the  numbers  of 
crabs  and  halibut  taken  as  bycatch  in 
the  Bering  Sea  groundfish  fisheries  are 
high.  The  critical  issue  here,  however,  is 
whether  the  incremental  bycatch  that 
will  occur  by  reopening  Zone  1  will 
significantly  add  to  the  risk  of 
overfishing  these  prohibited  species. 

The  Regional  Director  has  determined 
that  the  additional  bycatch  mortality  of 
C.  bairdi  Tanner  crabs,  and  Pacific 
halibut  up  to  the  supplemental  PSC 
limits  prescribed  below,  is  not  likely  to 
overfish  the  species.  Red  king  crab 
bycatches  in  a  reopened  Zone  1  are  not 
expected  to  attain  the  existing  PSC  limit 
for  this  species.  These  determinations 
did  take  into  consideration  the  relatively 
low  population  levels  of  mature  red  king 
and  C.  bairdi  Tanner  crabs.  Although 
commercial  harvests  of  yellowfin  sole 
and  “other  flatfish”  have  occurred 
outside  of  Zone  1,  the  allowance  of 
fishing  for  these  species  within  the  zone 
balances  the  economic  interests  of 
groundfish  fishermen  with  the 
conservation  interests  of  crab  fishermen. 

Closure  Modification  and  Conditions 

Directed  fishing  for  yellowfin  sole  and 
“other  flatfish"  by  DAH  fishing  vessels 
will  be  allowed  to  resume  on  the 
effective  date  in  Zone  1  providing  that 
those  vessels  comply  with  the  following 
conditions: 

1.  Any  DAP  fishing  vessel  on  which 
trawl-caught  groundfish  are  brought 
onboard  must  carry  an  observer 
approved  by  the  Regional  Director. 

2.  Directed  fishing  for  yellowfin  sole 
and  “other  flatfish”  will  cease  by  notice 
in  the  Federal  Register  when  any  of  the 
following  occurs: 

(a)  The  total  number  of  red  king  crabs 
taken  by  JVP  and  DAP  vessels  while 
directed  fishing  for  yellowfin  sole  and 
“other  flatfish”  in  Zone  1  since  the 
beginning  of  the  1988  fishing  year  equals 
the  PSC  limit  of  135,000  animals: 

(b)  The  total  number  of  C.  bairdi 
Tanner  crabs  taken  by  JVP  and  DAP 
vessels  while  directed  fishing  for 
yellowfin  sole  and  “other  flatfish”  in 
Zone  1  after  this  notice  became  effective 
equals  the  supplemental  PSC  limit  of 
50,000  animals; 


(c)  The  total  number  of  Pacific  halibut 
taken  by  JVP  and  DAP  vessels  while 
directed  fishing  for  yellowfin  sole  and 
“other  flatfish”  in  Zone  1  after  this 
notice  became  effective  equals  the 
supplemental  PSC  limit  of  60,200 
animals. 

Classification 

This  action  is  taken  under  authority  of 
§  675.21(d).  For  the  reasons  stated 
above,  the  Under  Secretary  for  Oceans 
and  Atmosphere,  NOAA,  (Under 
Secretary)  has  determined  that  this 
action  is  necessary  and  consistent  with 
the  Magnuson  Act.  In  addition,  based  on 
the  above  discussion  and  the  Regional 
Director’s  determinations,  the  Assistant 
Administrator  for  Fisheries,  NOAA, 
(Assistant  Administrator)  has 
determined  that  this  action:  (1)  Qualifies 
for  a  categorical  exclusion  from  the 
requirement  to  prepare  an 
environmental  assessment  under  the 
National  Environmental  Policy  Act,  (2) 
is  not  a  major  rule  requiring  regulatory 
impact  analysis  under  Executive  Order 
12291,  (3)  will  have  no  significant  effects 
on  small  entities  under  the  Regulatory 
Flexibility  Act,  and  (4)  contains  no 
collection  of  information  requirement 
subject  to  the  Paperwork  Reduction  Act. 
However,  the  Under  Secretary  finds  that 
the  Regional  Director’s  determinations 
substantially  satisfy  the  environmental 
and  economic  documentation 
requirements  of  these  laws. 

The  reopening  of  Zone  1  to  directed 
fishing  for  yellowfin  sole  and  “other 
flatfishes”  by  U.S.  vessels  relieves  a 
restriction  and  is  not  subject  to  the 
delayed  effectiveness  period  required  by 
the  Administrative  Procedures  Act 
(APA).  However,  for  operation 
purposes,  the  effective  date  of  this 
action  is  delayed  to  ensure  a  fair  start. 

List  of  Subjects  in  50  CFR  Part  675 

Fish,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  December  8, 1988. 

James  W.  Brennan, 

Assistant  A  dministrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

(FR  Doc.  88-28589  Filed  12-8-88;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 

Public  Meeting  on  Notice  of  Proposed 
Rulemaking  on  Maintenance  of 
Nuclear  Power  Plants 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  meeting. 


summary:  On  November  28, 1988  (53  FR 
47822],  the  Commission  published  a 
notice  of  proposed  rulemaking  on 
maintenance  of  nuclear  power  plants. 
This  meeting  is  scheduled  as  a  result  of 
a  request  from  Nuclear  Management 
and  Resources  Council  (NUMARC).  The 
agenda  for  the  meeting  will  mainly 
include  time  for  NRC  staff  responses  to 
questions  from  NUMARC  on  the  notice 
of  proposed  rulemaking  including  the 
Commission’s  solicitation  of  proposals 
for  the  development  of  a  maintenance 
standard. 

date:  1:00  p.m.,  December  14, 1988. 

ADDRESS:  Room  4B11,  One  White  Flint 
North,  11155  Rockville  Pike,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 

Moni  Dey,  Office  of  Nuclear  Regulatory 
Research,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Telephone  (301)  492-3730. 

Dated  in  Rockville,  Maryland  this  6th  day 
of  December,  1988. 

For  the  Nuclear  Regulatory  Commission. 
Moni  Dey, 

Task  Manager,  Advanced  Reactars  &  Generic 
Issues  Branch,  Division  of  Regulatory 
Applications,  Office  of  Nuclear  Regulatory 
Research. 

(FR  Doc.  88-28629  Filed  12-12-88;  8:45  am] 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  229,  240,  249, 270,  and 
274 


TReL  Nos.  34-26333;  35-24768;  IC~16669; 
File  No.  S7-26-88] 

Ownership  Reports  and  Trading  by 
Officers,  Directors  and  Principal 
Stockholders 

agency:  Securities  and  Exchange 
Commission. 

ACTION:  Proposed  rules. 


summary:  The  Commission  today  is 
publishing  for  comment  proposed 
revisions  to  its  rules  and  forms 
regarding  the  Hling  of  ownership  reports 
by  corporate  officers,  directors,  and 
principal  shareholders,  and  the 
exemption  of  certain  transactions  by 
those  persons  from  the  short-swing 
profit  recovery  provisions  of  the 
Securities  Exchange  Act  of  1934  and 
related  provisions  of  the  Investment 
Company  Act  of  1940  and  the  Public 
Utility  Holding  Company  Act  of  1935. 
The  Commission  proposes  to  revise 
these  rules  to  achieve  greater  clarity, 
enhance  consistency  with  the  statutory 
purposes,  rescind  unnecessary 
requirements,  streamline  mandated 
procedures,  and  enhance  compliance 
with  the  reporting  provisions  of  the 
rules. 

date:  Comments  should  be  received  on 
or  before  March  13, 1989. 

ADDRESS:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549.  Comment 
letters  should  refer  to  File  No.  S7-26-88. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Commission’s  Public 
Reference  Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian ).  Lane,  Elizabeth  M.  Murphy,  or 
Mark  W.  Green,  Office  of  Disclosure 
Policy,  Division  of  Corporation  Finance, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549  (202]  272-2589. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  is  publishing  for  comment  a 
comprehensive  revision  of  its  rules 


promulgated  under  section  16  *  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act’’].*  Every  rule  under 
section  16  would  be  amended,  deleted, 
or  reorganized  except  for  Rule  16c-l  * 
and  Rule  16e-l.*  Further,  Exchange  Act 
Rule  12h-2  *  would  be  deleted  and  Rule 
30f-l  ”  under  the  Investment  Company 
Act  of  1940  ("Investment  Company 
Act’’]’  would  be  amended. 

In  addition,  the  Commission  is 
proposing  changes  to  Regulation  S-K,* 
Schedule  14A,*  and  Forms  10-K,*®  3, 
4,*’  and  N-SAR.‘*  The  Commission 
also  is  proposing  a  new  Form  5. 

Table  of  Contents 

I.  Executive  Summary 

II.  Background 

III.  Section  16(a)  Reporting 

A.  Who  Must  Report 

1.  Officer 

2.  Director 

3.  Transactions  While  Not  an  Officer  or 
Director 

4.  Beneficial  Owners 

a.  Proposed  Definitions 

(i)  Ten  Percent  Holder 

(ii)  Pecuniary  Interest 

b.  Derivative  Securities 

c.  Family  Holdings 

d.  Partnership  Holdings 

e.  Dual  Ownership 

f.  Disclaiming  Beneficial  Ownership 

5.  Trusts  and  Trustees 

a.  Trustees 

b.  Beneficiaries 

a  Beneficial  Owners 

d.  Remote  Interests 

e.  Intra-Trust  Exemption 

B.  How  and  When  to  Report 

1.  Copies  to  Issuer 

2.  Reporting  Exclusions 

3.  Reported  Transactions 

4.  Date  of  Filing 

IV.  Derivative  Securities 

A.  Reporting 

1.  Acquisitions 

2.  Exercises  and  Conversions 

3.  Dispositions 

4.  Put  Options 

B.  Short-Swing  Profit  Recovery 
1.  Acqusitions 


>  15  U.S.C.  78p  (1982). 

•  15  U.S.C  78a  et  seq.  (1982). 

•  17  CFR  240.16C-1. 

17  CFR  240.16e-l. 

» 17  CFR  240.12h-2. 

•  17  CFR  270.30f-l. 

’  15  U.S.C.  80a-l  et  set}.  (1982). 

•  17  CFR  229.10-229.802. 

•  17  CFR  240.148-101. 

>“  17  CFR  249.310. 

>•  17  CFR  249.103;  17  CFR  249.104. 
>*  17  CFR  274.101. 
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2.  Exercises  and  Conversions 

3.  Dispositions 

a.  Background 

b.  Determination  of  ProHt 

4.  Put  Options 

C.  Short  Sales 

V.  Employee  Benefit  Plans 

A.  Current  F.ule8 

B.  Proposed  Rules 

1.  General  ficheme 

2.  Plan  Awards  and  Distributions 

a.  Shareholder  Approval 

b.  Disinterested  Administration 

c.  Plan  Limitations 

d.  Stock  Appreciation  Rights 

e.  Effect  of  Proposed  Changes  on  Pre¬ 
existing  Plans 

f.  Other  Changes 

VI.  Synopsis  of  Other  Changes 

A.  Rules  under  Section  16(a) 

1.  Definitions 

a.  Equity  Security  of  Such  Issuer 

b.  Owner  of  Any  Security  of  the  Issuer 

2.  Distributions 

3.  Exemptions  for  Both  16(a]  and  16(b) 

B.  Exemptive  Rules  under  Section  16(b) 

1.  Transactions  Approved  by  Regulatory 
Authority 

2.  Bona  Fide  Gifts  and  Inheritance 

a.  Gifts 

b.  Inheritance 

3.  Dividend  or  Interest  Reinvestment  Plans 
(DRIPs) 

C.  Other  Rules  Affected 

1.  Rule  12h-2 

2.  Rule  30f-l 

D.  Short  Sale  Prohibition 

E.  Market  Making  Exemption 

F.  Arbitrage 

VII.  Revisions  to  Forms  3  and  4 

A.  Revisions  Common  to  Forms  3  and  4 

B.  Revisions  Related  Only  to  Form  3 

C.  Revisions  Related  Only  to  Form  4 

D.  Special  Instructions — ^Privacy  Act  of 
1974 

VIII.  Compliance  With  Section  16(a) 

A.  Lack  of  Compliance  with  Section  16(a) 

B.  Discussion  of  Proposals 

C.  Request  for  Comment 

IX.  Proposed  Treatment  of  Current  Rules 

X.  Request  for  Comment 

XI.  Cost-Benefit  Analysis 

XII.  Summary  of  Initial  Regulatory  Flexibility 
Analysis 

XIII.  Statutory  Basis 

XIV.  Text  of  Proposals 

XV.  Instructions  and  Forms 

1.  Executive  Summary 

Section  16(a)  of  the  Exchange  Act 
requires  that  the  officers,  directors,  and 
principal  shareholders  of  an  issuer  with 
equity  securities  registered  under 
section  12  **  disclose  the  extent  of,  and 
changes  in,  their  ownership  of  equity 
securities  of  that  issuer.  Under  section 
16(b),  the  issuer  may  recover  trading 

'»  15  U.S.C.  78p(a)  (1982). 

'♦l5U.S.C.78/(19e2). 

«»  15  U.S.C  78p(b)  (1982). 


profits  realized  by  those  persons 
incident  to  short-swing  transactions  in 
the  issuer's  equity  securities. 

The  amendments  proposed  today 
reflects  the  Hrst  comprehensive  review 
of  the  regulatory  scheme  under  section 
16  since  the  adoption  of  the  Exchange 
Act.  There  currently  are  two  forms  and 
25  rules  in  place,  of  which  only  five  rules 
have  been  revisited  within  the  past  18 
years.  These  regulations  have  been  the 
subject  of  frequent  and  continous 
requests  for  interpretive  advice.  A  fresh 
look  at  the  rules  also  is  warranted  in 
light  of  changes  in  the  nature  of 
securities.  Trading  has  mushroomed  in 
both  old  and  new  derivative 
securities,**  and  employee  benefit  plans 
have  become  more  widespread, 
complex,  and  diverse.  Fitting  these 
developments  into  the  existing 
regulatory  framework  has  resulted  in 
interpretive  uncertainty,  substantial 
litigation,  and,  in  some  instances, 
unnecessary  regulatory  burdens. 

Further,  in  light  of  the  widespread 
deliquency  of  corporate  insiders  in 
meeting  their  reporting  responsibilities 
under  section  16(a),  the  re^atory 
scheme  under  section  16  should  be 
amended  to  improve  compliance  and 
detection  of  deliquent  filers. 

Major  substantive  changes  proposed 
in  the  regulatory  scheme  i^ude:  (1) 
Specific  defmitions  of  the  terms 
“beneficial  owner,"  “equity  security  of 
such  issuer,”  and  “officer;”  (2)  a 
definition  of  the  term  “owner  of  any 
equity  security  of  the  issuer”  that  would 
address  the  criteria  for  standing  in 
private  suits  under  section  16(b]:  (3)  use 
of  a  new  Form  5  for  the  annual  reporting 
of  transactions  that  are  exempted  from 
short-swing  profit  recovery  and 
transactions  that  are  required  to  be 
reported,  but  were  not;  (4)  a  provision 
requiring  insiders  to  provide  the  issuer 
with  copies  of  their  Forms  3, 4,  and  5;  (5) 
deletion  of  the  shareholder  approval 
provision  of  the  employee  benefit  plan 
rule.  Rule  16b-3,  and  inclusion  of  a  more 
stringent  disinterested  administration 
requirement;  (6)  a  change  in  the 
reporting  date  for  derivative  securities 
to  the  date  of  acquisition,  rather  than 
the  date  the  securities  become 
exercisable;  (7)  exemption  of  most 
exercises  and  conversions  of  derivative 
securities  from  short-swing  profit 
recovery;  (8)  inclusion  of  derivative 
securities  in  the  same  class  of  securities 
as  the  underlying  securities;  (9) 
alternative  profit  calculation  measures 
for  short-swing  transactions  involving 
derivative  securities;  (10)  imposition  of 

'*  The  term  “derivative  securities"  refers  to 
convertible  securities,  opbons.  warrants,  and 
similar  rights. 


reporting  status  on  trusts  when  the 
trustee  is  a  reporting  person;  (11)  an 
exemption  from  section  16(c)  for  a  short 
derivative  securities  position  that 
hedges  an  underlying  securities  position; 
(12)  amendment  of  the  proxy  rules  to 
require  issuers  to  disclose  late  reporting 
by  their  insiders  in  the  annual  proxy 
statement  and  annual  report  on  Form 
10-4C;  and  (13)  a  provision  that  a  section 
16(a)  report  be  deemed  timely  filed  with 
the  Commission  if  the  filing  person 
shows  that  the  report  was  mailed  to  the 
Commission  by  the  due  date.  Apart  from 
substantive  changes,  the  rules  under 
section  16  are  proposed  to  be 
reorganized  to  provide  greater  clarity. 

II.  Background 

Section  16  of  the  Exchange  Act  was 
designed  both  to  provide  the  public  with 
information  on  securities  transactions 
and  holdings  of  corporate  officers, 
directors,  and  principal  shareholders, 
and  to  deter  those  individuals  from 
profiting  on  short-term  trading  in  the 
securities  of  their  corporations  while  in 
possession  of  material,  non-public 
information.  It  applies  to  every  person 
who  is  directly  or  indirectly  the 
beneficial  owner  of  more  than  ten 
percent  of  any  class  of  equity  security 
that  is  registered  pursuant  to  section  12 
of  the  Exchange  Act  (“ten  percent 
holders”),  and  to  every  director  and 
officer  of  such  issuer  (collectively 
referred  to  as  “insiders”). 

The  legislative  history  of  the 
Exchange  Act  describes  in  detail 
instances  where  insiders  with  advance 
knowledge  of  facts  that  could  produce  a 
rise  or  fall  in  the  market  value  of  their 
companies’  securities  bought  and  sold 
such  securities  to  their  personal 
advantage.*^  In  some  cases,  insiders 
manipulated  the  market  price  of  their 
stock  and  caused  the  company  to  follow 
financial  policies  calculated  to  produce 
sudden  changes  in  market  prices.  To 
combat  these  abuses.  Congress  enacted 
section  16  to  require  reports  of  securities 
transactions  by  insiders  and  to  provide 
for  the  recovery  of  any  short-swing 
profits.** 

See  generally  Stock  Exchange  Practices: 
Hearings  on  S.  Res.  84  and  S.  Res.  56  and  S.  Res.  97 
Before  the  Senate  Comm,  on  Banking  and  Currency, 
73d  CongM  1st  Sess.  55  (1934)  (hereinafter  “Stock 
Exchange  Practices"). 

'*  Substantially  identical  provisions  appear  as 
sections  17(a)  and  17(b)  of  t^  Public  Utility  Holding 
Company  Act  of  1935  [15  U.S.C.  79q(a).  (b)  (1982)], 
and  the  reporting  requirements  of  section  16  are 
adapted  in  section  30(f)  (rf  the  Investment  Company 
Act  (15  U.S.C.  S0a-29(i)  (1S82)|.  The  exemptive  rulM 
under  section  16  also  are  applicable  to  these 
parallel  statutory  provisions. 
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“For  the  purpose  of  preventing  the 
unfair  use  of  information  which  may 
have  been  obtained  by  [an  insider]  by 
reason  of  his  relationship  to  the 
issuer,"  Congress  enacted  section 
16(b],  which  provides  for  automatic 
recovery  of  any  proHts  made  by  an 
insider  on  securities  purchased  and  sold 
within  a  six  month  period.  Unlike  other 
provisions  applicable  to  insider  trading, 
i.e.,  sections  10(b),  14(e).  and  21(d)(2)  of 
the  Exchange  Act,®®  section  16  is  a  strict 
liability  provision  under  which  an 
insider’s  short-swing  profits  can  be 
recovered  regardless  of  whether  that 
insider  actually  was  in  possession  of 
material,  non-public  information.®* 
Congress  used  this  “automatic  recovery 
provision  (to)  cut  (  ]  through  the 
formidable  difficulties  on  proving  intent 
and  actual  misuse  of  inside  information 
that  serve  to  hinder  the  effectiveness  of 
traditional  remedies  against  insider 
speculation.”  ®®  The  Commission  was 
given  specific  rulemaking  authority  to 
exempt  transactions  as  not 
comprehended  within  the  purpose  of  the 
subsection. 

Believing  prompt  publicity  to  be  a 
potent  weapon  in  the  effort  to  curb  the 
abuse  of  inside  information.  Congress 
also  adopted  section  16(a),  which 
requires  insiders  to  file  public  reports 
with  respect  to  transactions  in  the 
equity  securities  of  their  corporations.  In 
mandating  reporting  by  insiders, 
Congress  intended  not  only  to 
discourage  abuse  of  inside  information 
and  encourage  voluntary  maintenance 
of  proper  fiduciary  standards  by  those 
in  control  of  corporations,  but  also  to 
give  public  investors  information 
concerning  purchases  and  sales  by 
insiders,  which  might  in  turn  indicate 
such  insiders’  private  opinions  of  the 
company’s  prospects.®®  Reflecting  this 
additional  informational  purpose,  the 
exemptive  rules  from  section  16(b) 
short-swing  profit  liability  do  not 
exempt  an  insider  from  reporting  under 
section  16(a),  while  a  reporting 
exemption  carriers  with  it  an  exemption 
from  section  16(b).®'* 


'»  15  U.S.C.  78p(b)  (1982). 

»»  15  U.S.C.  78j(b).  78n(e)  (1982),  78u(d)(2)(A) 
(Supp.  Ill  1985):  see  Rule  lOb-5  (17  CFR  240.10b-5): 
Rule  14e-3  [17  CFR  240.14e-3]. 

Unlike  other  provisions  of  the  Exchange  Act. 
section  17(b)  is  enforced  by  shareholders  bringing 
derivative  actions  on  behalf  of  the  issuer,  rather 
than  by  the  Commission  or  by  shareholders  directly 
pursuing  claims  for  damages, 

**  S.  Rep.  No.  379.  88th  Cong.,  1st  Sess.  9  (1963). 

»»  H.  Rep.  No.  1383,  73d  Cong.,  2d  Sess.  13.  24 
(1934). 

**  See  current  Rule  16a-10  [17  CFR  240.16a-10|; 
proposed  Rule  16a-10. 


Section  16(c)  ®®  prohibits  the  sale  of 
any  equity  security  of  the  issuer  if  the 
selling  insider  either  (1)  does  not  own 
the  security,  or  (2)  does  not  deliver  it 
within  20  days  after  sale  or  mail  it 
within  five  days.  However,  Congress 
provided  an  exception  for  persons  who, 
acting  in  good  faith,  were  imable  to 
deliver  in  time  or  were  able  to  prove 
that  timely  delivery  would  have  caused 
undue  inconvenience  or  expense. 

When  Congress  added  section  12(g)  ®® 
to  the  Exchange  Act  to  extend  Exchange 
Act  registration  requirements  to 
securities  traded  in  the  over-the-counter 
market  in  1964,  section  16(d)  ®®  was 
added  to  provide  an  exemption  from 
section  16  (b)  and  (c)  for  over-the- 
counter  marketmakers.  Only  trades 
executed  in  the  ordinary  course  of 
market  making  activities  are  exempt: 
trading  involving  a  marketmaker’s 
investment  account  is  not.  'This 
provision  also  gives  the  Commission 
rulemaking  authority  to  define  and 
prescribe  conditions  regarding 
investment  accounts  and  market 
maintenance. 

Section  16(e)  ®®  provides  an 
exemption  for  “foreign  and  domestic 
arbitrage  transactions  unless  made  in 
contravention  of  such  rules  and 
regulations  as  the  Commission  may 
adopt  in  order  to  carry  out  the  purposes 
of  this  section."  Unlike  section  16(d), 
this  exemption  explicitly  provides  relief 
from  section  16(a)  as  well  as  fi'om 
sections  16  (b)  and  (c). 

The  current  regulatory  scheme 
requires  insiders  to  file  a  Form  3,  Initial 
Statement  of  Beneficial  Ownership  of 
Securities,  with  the  Commission  when  a 
company  first  registers  an  equity 
security  pursuant  to  section  12,  or  when 
an  insider  otherwise  becomes  subject  to 
the  reporting  requirements  of  section 
16(a).®*  A  copy  of  the  report  also  must 
be  forwarded  to  each  national  securities 
exchange  on  which  the  registered 
security  is  listed.®® 


*»  15  U.S.C.  78p(c)  (1982). 

”  15  U.S.C.  781(g)  (1982). 

15  U.S.C.  78p(d)  (1982). 

*•  15  U.S.C.  78p(e)  (1982). 

**  The  Form  3  must  be  Tiled  within  ten  days  after 
an  ofTicer,  director  or  ten  percent  holder  achieves 
such  status.  If,  however,  the  reporting  person 
already  occupies  such  a  position  at  the  time  of  the 
initial  registration  pursuant  to  section  12.  the  Form  3 
must  be  filed  by  the  time  the  registration  becomes 
effective.  Form  3  requires  disclosure  of  the  title  of 
the  securities  held,  the  amount  of  securities  directly 
or  indirectly  owned,  the  nature  of  the  beneficial 
ownership,  the  relationship  of  the  reporting  person 
to  the  issuer,  the  date  of  the  event  triggering  the 
reporting  requirement,  and  other  related 
information. 

15  U.S.C.  78p(a)  (1982). 


Subsequently,  an  insider  must  file  a 
Form  4,  Statement  of  Changes  in 
Beneficial  Oivnership  of  Securities,  for 
any  month  in  which  there  has  been  a 
change  in  the  beneficial  ownership  last 
reported  on  a  Form  3  or  Form  4,  except 
for  changes  resulting  from  transactions 
exempted  from  the  reporting 
requirements.  The  Form  4  must  be  filed 
within  ten  days  of  the  end  of  the  month 
in  which  the  change  in  beneficial 
ownership  occurs.®* 

In  light  of  the  importance  of  the 
information  provided  by  Form  4  filings 
to  investors,  many  major  newspapers  ®® 
routinely  publish  information  gleaned 
fiom  the  reports  filed  by  insiders  of 
selected  companies,  such  as  those  of 
local  interest.  Moreover,  there  are  a 
number  of  private  newsletters  and 
services  that  analyze  or  report  trades  by 
reporting  persons.®®  Analysts  and 
investors  routinely  monitor  insider 
trades  to  detect  early  warning  signs  of 
trouble  or  positive  trends  among 
companies.®* 

The  stafi  of  the  Division  of 
Corporation  Finance  receives  more 
requests  for  interpretative  and  no-action 
advice  concerning  the  section  16  rules 
than  any  other  area.®*  This  is  due,  in 


**  Form  4  requires  disclosure  of  the  date  of 
transaction,  amount  of  securities,  price,  amount 
owned  at  the  end  of  the  month,  and  nature  of 
beneficial  ownership. 

**£.g..  The  Wall  Street  Journal  USA  Today,  The 
Chicago  Tribune,  The  Philadelphia  Inquirer,  The 
Washington  Post 

**  Numerous  studies  have  been  conducted  as  to 
the  value  of  tracking  insider  transactions.  See,  e.g., 
"BuUish"  Insider-Trade  Data  May  Mislead,  Wall  St 
J.  at  Cl,  col.  3  (Nov.  30, 1988);  Scholes.  “The  Market 
for  Securities:  Substitution  Versus  Price  Pressure 
and  the  Effects  of  Information  on  Share  Prices.”  45  J. 
Bus.  179  (1972),  as  cited  in  Carney,  "Signalling  and 
Causation  in  Insider  Trading,”  36  Cath.  Ui>  Rev. 

863, 889  (1987):  Baesel  and  Stein.  “Value  of 
Information:  Inferences  from  the  Probability  of 
Insider  trading,”  14 1.  Fin.  &  Quantitative  Analysis 
553  (1979),  as  cited  in  Cox  “Insider  Trading  and 
Contracting:  A  Critical  Response  to  the  ‘Chicago 
School',”  Duke  L.).  628  (Sept  1986);  Rose,  Tracking 
the  Trades  of  Corporate  Insiders  Doesn 't  Always 
Give  an  Edge  to  Investors,  Wall  St.).  Dec.  19, 1985  at 
31.  col.  4;  Bilson  and  Kraakman.  “The  Mechanisms 
of  Market  Efficiency,”  70  Va.LJtev.  549  (1984). 

**  See,  e.g.,  Dorfman,  Journal  Launches  Insider 
Trading  Feature,  Wall  St  ).,  Aug.  31, 1988,  at  28  col. 
3:  Boland,  Those  Tardy  Insider  Filings,  NY  Times. 
Jan.  24, 1988,  S  3,  at  8,  col.  4;  Novack,  Stale  Dope, 
Forbes,  Nov.  2. 1987,  at  180;  Boland.  The  Insiders 
Turn  Surprisingly  Bullish,  NY  Times,  Jul.  12, 1987,  at 
10,  col.  1;  Scheibla,  Better  Never  Late,  Barron's,  Oct 
20. 1986,  at  15:  McFadden.  Companies  the  Bosses 
Bet  On,  Fortune,  )ul.  21, 1988,  at  112:  Koretz. 
Tracking  Corporate  Insiders  to  Get  in  on  a  Good 
Thing,  Bus.  Wk.,  May  19, 1988.  at  34;  Marcial, 

Taking  a  Cue  from  Company  Insiders,  Bus.  Wk., 
May  12, 1986.  at  88. 

Since  1971,  the  staff  has  issued  over  2000  no¬ 
action  letters  that  have  addressed  section  18.  About 
190  section  16  letters  were  issued  in  1987  and  200 
letters  in  the  ffrst  ten  months  of  1988. 
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large  part  to  the  complexity  of  the  rules 
and  continual  changes  in  the  market, 
including  the  increasing  number  of  types 
of  unorthodox  transactions  and 
constantly  evolving  employee  beneHt 
plan  arrangements.  In  the  last  five  years, 
there  have  been  repeated  requests  fi'om 
the  corporate  community,’*  the 
securities  industry,”  and  the  securities 
bar  **  that  the  Commission  revisit  the 
section  16  regulatory  scheme. 

Furthermore,  the  Commission  is 
concerned  that  the  rate  of  delinquency 
in  Form  3  and  4  filings  has  become  very 
high  in  the  past  several  years.**  A 
number  of  enforcement  actions  to 
enforce  filing  requirements  have  been 
and  continue  to  be  brought**  To 
address  the  reporting  problem,  the 
Commission  is  proposing  a  four-part 
response:  (1)  Simplifying  the  reporting 
provisions  to  focus  on  timely  reporting 
of  those  securities  transactions  that  are 
more  discretionary  in  nature  and  have 
greater  potential  for  abuse;**  (2) 
providing  for  aimual  reporting  by 
insiders  of  their  securities  ownership 
and  previously  unreported  transactions; 

(3]  requiring  aimual  disclosure  by 
companies  of  those  insiders  who  have 
failed  to  comply  with  the  filing 
requirements  within  the  past  year;  and 

(4)  supporting  legislation  to  provide  for 
fines  for  late  filings.** 


**  Letter  to  Catherine  C  McCoy,  Associate 
Director,  Division  of  Corporation  Finance,  from 
Richard  H.  Troy,  Chairman,  Securities  Law 
Committee,  American  Society  of  Corpmate 
Secretaries,  Inc.  (OcL  11, 1984). 

Letter-to  John  J.  Huber,  Director,  Division  of 
Corporation  Finance,  from  Saul  S.  Cohen,  Qiainiian. 
Federal  Regulations  Committee.  Securities  Industry 
Association  (OcL  20, 1983). 

**  Letter  to  John  |.  Huber.  Director,  Division  of 
Corporation  Finance,  frmn  Donald  W.  Glazer,  Co- 
Chairman.  Simon  M.  Lome,  Co-ChairmaiL  and 
Timothy  Tomlinson,  Secretary,  American  Bar 
Association  Subcoounittee  on  Employee  Benefits 
and  Executive  Compensation  (Nov.  9, 1983). 

**  A  study  conducted  by  the  Commission's  staff 
has  revealed  a  delinquency  rate  in  excess  of  40 
percent  for  the  years  1988, 1987,  and  1988.  See 
Section  VILA,  infra. 

See.  e.g..  SEC  v.  Beall.  Litigation  Release  No. 
11326  (JaiL  6, 1987);  SEC  v.  Lee,  Litigation  Release 
No.  11191  (Aug.  11. 1986). 

*'  As  part  of  the  effort  to  make  the  rules  less 
complex,  minor  language  changes  to  some  of  the 
current  rules  would  be  proposed.  See  proposed 
Rules  iea-5(b).  16a-8, 16a-7. 16b-7.  and  ieb-8. 

**  The  Commission  has  proposed  l^slatioru  the 
‘'Securities  Law  Enforcement  Remedies  Act  of 
1968,"  to  amend  section  15(cK4)  of  the  Exchange  Act 
(15  U.S.C  78o(c)(4)  (Supp.  IB  1985)]  to  include 
authority  for  section  ie(a)  non-compliance,  which 
would,  as  a  result  provide  fining  authority  for 
section  16(a).  This  legislative  proposal  waa 
forwarded  to  Congress  on  September  28. 1988. 


ni.  Section  16(a)  Reporting 
A.  Who  Must  Report 

The  proposed  rules  would  clarify  the 
meaning  of  the  terms  “officer”  and  “ten 
percent  beneficial  owner.” 

1.  Officer 

Proposed  Rule  16a-l(g]  would  define 
“officer”  for  section  16  purposes  in  the 
same  manner  as  “executive  officer”  is 
defined  in  Rule  3b-7.** 

In  applying  the  definition  of  “officer” 
currently  applicable  to  section  16,  which 
is  currently  contained  in  Rule  3b-2,** 
courts  have  construed  the  term  to 
encompass  only  those  officers  who  have 
access  to  non-public  information,** 
excluding  officers  who  hold  only  an 
honorary  title  or  who  have  no  significant 
executive  duties  and  do  not  participate 
in  management  decisions.**  If  applied 
literally,  the  Rule  3b-2  definition  of 
“officer"  can  be  too  broad  in  the  context 
of  section  16;  of  particular  concern  is  the 
inclusion  of  all  vice  presidents  in  the 
definition.**  Many  businesses  give  the 
title  of  vice  president  to  employees  who 
do  not  have  significant  managerial  or 
policymaking  duties  and  are  not  privy  to 
inside  information. 

The  reporting  and  short-swing  profit 
recovery  provisions  of  section  16  were 
intended  to  apply  to  those  officers  who 
have  routine  access  to  material  non¬ 
public  information,  not  those  with 
particidar  titles.  The  Commission, 
therefore,  proposes  to  amend  the 
definition  of  officer  to  parallel  the 
Exchange  Act  definition  of  the  term 
executive  officer.  Those  exercising  a 
policy-making  function,  by  the  very 
nature  of  that  responsibility,  have 
routine  access  to  material  non-public 
information.  Officers  without  policy¬ 
making  responsibility  are  not  as  likely  to 
have  sudi  access  and,  therefore,  should 
not  be  subject  to  the  reporting  and 
automatic  liability  provisions  of  Section 


17  CFR  240.3b-7. 

**  The  tenn  'officer'  means  a  presidenL  vice 
president  secretary,  treasurer  or  principal  financial 
officer,  comptroller  or  principal  accounting  officer, 
and  any  person  routinely  performing  corresponding 
functions  with  respect  to  any  organization  whether 
incorporated  or  unincorporated."  17  CFR  240.3b-2. 

**  See,  e.g.,  C.EA.  Realty  Carp.  r.  Crotty,  863  F. 
Supp.  444  (S.D  JJY 1987). 

**  See  Exchange  Act  Release  No.  18114  (Sept  24, 
1981)  (46  FR  48147]  (hereinafter  "Release  34-18114"] 
Question  1(c);  Merrill  Lynch  Pierce  Fenner  S'  Smith, 
Inc.  V.  Livingetott,  566  F.2d  1118  (9th  Cir.  197^ 

Report  of  the  Task  Force  on  Regulation  of 
Insider  Trading  Part  IL  Reform  of  Section  tS,  42 
Bus.  Law.  1067  (1987)  (Amencan  Bar  Associatioa 
report).  A  recent  survey  by  the  American  Society  of 
Corporate  Secretaries  reveals  that  approximately  30 
percent  of  the  members  responding  used  the  Rule  - 
3l>-7  definition  to  determine  which  officers  are 
subject  to  section  18.  American  Society  of  Corporate 
Sei^aries,  "Section  18  Survey  Report"  (Nov.  1968). 


16.  Should  these  offic«v  in  fact  come 
into  possession  of  material  non-public 
informatioiL  the  Exchange  Act  antifraud 
provisions  will  prohibit  their  abuse  of 
the  information  and  impose  iialHlity  for 
profits  made  or  losses  avoided.**  The 
Commission  does,  however,  solicit 
comment  on  whether  "officer”  should 
instead  be  defined  to  include  all  officers 
with  routine  access  to  inside 
information,  whether  or  not  they  are 
executive  officers. 

The  proposed  definition,  like  Rule  3b- 
7,  specifically  addresses  officers  of  the 
issuer’s  subsidiary,  but  not  officers  of  a 
parent  Comment  is  solicited  as  to 
whether  the  rule  also  should  make  it 
cleeir,  consistent  with  current 
interpretation,  that  an  officer  of  the 
issuer’s  parent  company  who  performs 
policy-making  functions  for  the  issuer  is 
deemed  an  officer  of  the  issuer. 

2.  Director 

No  definition  for  the  term  “director”  is 
proposed  because  there  appears  to  be 
little  confusion  about  the  definition  of 
that  term  in  section  3(a)(7)  of  the 
Exchange  Act.**  Comment  is  solicited, 
however,  as  to  whether  a  definition 
specific  to  section  16  is  necessary. 

The  Commission  does  not  propose  to 
codify  case  law  relating  to  deputization. 
Under  that  theory,  a  corporation, 
partnership,  trust  or  other  person  can  be 
deemed  a  cUrector  for  purposes  of 
section  16  where  it  has  expressly  or 
impliedly  "deputized”  an  individual  to 
serve  as  its  representative  on  a 
company’s  board  of  directors.  In 
determining  whether  a  person  has  been 
deputized  for  purposes  of  section  16,  the 
courts  have  looked  at  a  variety  of 
factors,  focusing  primarily  on  the  alleged 
deputy’s  position  of  control  within  the 
deputizing  entity  and  the  deputy’s 
independent  qualifications  to  serve  on 
the  board  of  the  issuing  corporation.*® 
This  fact-intensive  analysis  appears 
best  left  to  a  case-by-case 
determination.  Nonetheless,  comment  is 


**  See  Exchange  Act  secUons  10(b).  14(e). 
21(dM2HA). 

•»  15  U.S.a  78c(aK7)  (1982). 

***  See  Blau  v.  Lehman,  368  U.S.  403  (1962);  Feder 
V.  Martin  Marietta.  406  F.  2d  260  (2d  Cir.  1969); 
Lowey  v.  Howmet  Corp.,  424  F.  Supp.  461  (S.D.NY 
1977);  Lewis  r.  The  Dekcraft  Corp.,  (1973-1974 
Tranafer  Binder]  Fed.  Sec.  L  Rep.  (CCH)  f94,620 
(S.D.NY  1974).  Although  most  of  the  cases  involving 
deputization  have  not  addressed  specifically 
whether  deputizing  entities  are  subject  to  the 
reporting  requirements  of  section  l^a).  the  court 
stated  in  String  r  Chemical  Bank,  382  F.  Supp. 
1146  (SX).NY).  affd,  516  F.  2d  1M6  (2d  Cir.  1975). 
that  the  concept  (rf  deputization  has  never  been 
extended  tn  that  section.  The  Commissioa  however, 
stated  in  Release  34-18114.  Q.3.  that  a  person  who 
designates  another  to  be  a  director  should  be 
deemed  a  director  for  purposes  of  section  16(a). 
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requested  as  to  whether  further 
guidance  is  needed  either  by 
codification  of  current  judicial 
interpretation  or  otherwise. 

In  making  a  determination  as  to 
whether  a  particular  advisory,  emeritus, 
or  honorary  director  should  be  treated 
as  a  director  for  puposes  of  section  16, 
the  focus  should  be  on  such  person’s 
underlying  responsibilities  or  privileges 
with  respect  to  the  issuer  and  access  to 
inside  information.  The  person's  formal 
title  does  not  govern  that  determination. 
In  general,  honorary  directors  need  not 
be  treated  as  directors  for  purposes  of 
section  16,  because  they  usually  do  not 
take  part  in  formulating  and  deciding 
policy  issues  concerning  the  issuer,  and 
do  not  have  general  access  to  material, 
non-public  information.®*  On  die  other 
hand,  advisory  and  emeritus  directors 
generally  should  be  treated  as  directors 
for  such  purposes.*®  They  commonly  are 
invited  to  attend  board  meetings  of  the 
issuer  to  assist  in  policy  formation  and, 
therefore,  do  have  access  to  material, 
non-public  information. 

3.  Transactions  While  not  an  Officer  or 
Director 

Rule  16a-l(d)  ®®  currently  requires  an 
officer  or  director  (but  not  a  ten  percent 
holder)  **  to  disclose  all  trades 
conducted  six  months  before  becoming 
an  insider.  This  requirement  would  be 
retained  in  proposed  Rule  16a-2(a), 
because,  once  becoming  an  officer  or 
director  and  gaining  access  to  inside 
information,  a  person  would  have  the 
opportunity  to  take  advantage  of  that 
information  to  offset  transactions  made 
shortly  before  attaining  insider  status. 

Comment  is  requested  as  to  whedier  it 
is  useful  to  require  disclosure  of  trades 
made  by  insiders  prior  to  attaining 
insider  status.  If  so,  should  the 
transaction  effected  prior  to  becoming 
an  insider  nonetheless  be  exempted 
from  section  16(b)  profit  recapture 
because  the  insider  may  not  have 
known  at  the  time  of  that  transaction 
that  the  initial  transaction  could  be 
subject  to  proHt  recovery? 

Proposed  rule  16a-2(b)  would 
continue  to  require  that  an  officer  or 
director  disclose  all  trades  executed  six 
months  after  termination  of  insider 


“  Release  34-18114  Q.2. 

17  CFR  240.16a-l(d). 

Hie  rule  was  adopted  in  response  to  court 
decisions  permitting  short-swing  profit  recovery  for 
transactions  made  prior  to  beooinii^  an  officer  and 
director.  See  Exchange  Act  Release  No.  8697  (Sept. 
18. 1969)  |34  FR 15246];  Adler  v.  Klawana,  267  F.  2d 
B40  (2d  Cir.  1959);  Blau  v.  Alien,  163  F.  Supp.  702 
(S.D.N.Y.  1958).  Section  16(b)  expressly  precludes 
short-swing  profit  recovery  from  ten  percent  holders 
unless  they  had  that  status  at  the  time  of  both 
transactions.  See  proposed  Rule  16a--2(c). 


status  or  termination  of  section  12 
registration  for  the  class  of  securities. 

An  insider’s  leaving  office  does  not 
diminish  the  ability  to  develop  a  plan  to 
purchase  and  sell  or  sell  and  purchase 
while  in  possessicm  of  inside 
information. 

4.  Beneficial  Owners 

The  third  class  of  reporting  persons  is 
ten  percent  beneficial  owners.  The  term 
beneficial  ownership  under  section  16 
has  evolved  under  case  law  and  is  not 
specifically  defined  in  the  Exchange  Act 
or  the  Commission’s  rules.  Uncertainty 
as  to  the  status  of  indirect  interests  in 
securities  of  the  issuer,  such  as 
ownership  of  derivative  securities  and 
holdings  of  the  immediate  family,  trusts, 
corporations,  and  partnerships,  has 
raised  requests  for  a  definition. 

Congress,  in  applying  Section  16  to  ten 
percent  holders,  intended  to  reach  those 
persons  who  could  be  presumed  to  have 
access  to  inside  information  because  of 
their  interest  in  the  issuer’s  securities. 
Thus,  in  determining  beneficial 
ownership  for  purposes  of  ascertaining 
who  is  a  ten  percent  holder,  the  analysis 
properly  should  turn  on  the  person’s 
potential  for  control.  The  proposed  rules 
would  rely  on  section  13(d)  definitions 
for  determining  who  is  a  ten  percent 
holder.®®  The  identification  of  ten 
percent  holders  by  the  issuer  will  be 
facilitated  by  use  of  schedule  13D 
reports.®* 

The  determination  of  whidi  securities 
transactions  should  be  subject  to  section 
16(a)  reporting  and  section  16(b)  profit 
recovery,  on  ^  other  hand,  should 
focus  only  on  those  transacticms  finm 
which  the  insider  may  realize  a  profit 
Rule  16a-l(aK2),  therefore,  would  define 
beneficial  ownership  for  purposes  of 
section  16(a)  reports  and  section  16(b) 
profit  recovery  in  terms  of  pecimiary 
interest,  thereby  codifying  case  law.®”* 
Inclusion  of  a  specific  de^tion  of 
beneficial  ownership  for  reporting  and 
profit  recovery  purposes,  particularly 
those  provisions  of  the  definition  that 
address  specific  situations  such  as 
family  and  trust  ownership,  will  provide 
for  greater  certainty.  It  will,  however, 
substantially  reduce  the  flexibility  of  the 
courts  to  take  into  account  the  facts  and 
circumstances  of  a  specific  case  that 
might  militate  against  a  finding  of 


**  See  Proposed  Rule  16a-1(aKl):  IS  U.S.C.  78m(d) 
(1982);  17  CFR  24ai3d-l  et  aeq. 

»•  17  CFR  240.13d-101. 

See,  e.g.,  Whitaker  v.  Whitaker  Corp„  639  F.2d 
516  (9<li  Cir.),  cert,  denied,  454  U.S.  1031  (1961); 
Whiting  V.  Dow  Chemical  Co^  523  fJd  680  (2d  Cir. 
1975).  The  proposed  definition,  however,  would  go 
beyond  most  of  the  judicial  decisions  and  state  that 
an  indirect  pecuniary  interest  is  sufficient  to  convey 
beneficial  ownership. 
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beneficial  ownership.  For  example,  one 
court  found  beneficial  ownership  for 
reporting  purposes  and  not  recovery 
purposes.®*  Under  the  proposed 
definition  that  would  no  longer  be 
possible.  The  Commission  requests 
comment  on  the  advisability  of  defining 
beneficial  ownership  for  reporting  and 
profit  recovery  purposes;  would  it  be 
preferable  to  continue  to  allow  the 
courts  to  proceed  on  a  more  flexible 
facts  and  circumstances  analysis? 

a.  Proposed  Definitions — (i)  Ten 
Percent  Holder.  Proposed  Rule  16a- 
l(aKl)  would  state  Uiat  a  person  would 
be  deemed  a  ten  percent  holder  for 
purposes  of  Section  16  if  that  person  is 
deemed  a  ten  percent  beneficial  ovmer 
under  section  13(d)  of  the  Exchange  Act 
and  the  rules  thereunder.  AU  aspects  of 
the  section  13(d)  analysis,  such  as  the 
exclusion  of  non-voting  securities  ®*  and 
counting  only  those  derivative  securities 
exercisable  within  60  days,®*  would  be 
imported  into  the  ten  percent  holder 
determination  for  section  16  purposes.** 
Proposed  Rule  16a-2(c)  would  state 
that  the  transaction  resulting  in  a  person 
becoming  a  ten  percent  holder  need  not 
be  reported,**  although  the  existence  of 
the  holding  would  be  required  to  be 
disclosed  on  the  Form  3.*’ 

(ii)  Pecuniary  Interest.  The  proposed 
definition  of  the  term  beneficial  owner 
for  reporting  and  profit  recovery 
purposes  in  Rule  16a-l(a)(2)  would 
include  “any  person  who,  directly  or 
indirectly,  through  any  contract, 
arrangement,  imderstanding, 
relationship,  or  otherwise  has  or  shares 
a  pecuniary  interest  in  the  subject 
securities."  It  thus  would  codify  the 
courts'  emphasis  on  pecuniary  interests 
and  deem  that  indirect  pecuniary 
interests  are  sufficient  to  establish  a 
reporting  obligation  and  the  potential  for 
short-swing  profit  recovery  with  respect 
to  those  securities.**  Use  of  voting 


**  See  Colon  ■e.  Monumental  Corp„SHSflSAWS 
(7th  Cir.  1963)  (derivative  aeoiritlet). 

••  17  CFR  240.13d-l(d). 

•0 17  CFR  24ai3d-3(d)(l). 

**  For  example,  just  as  with  section  13(d).  insidafa 
could  not  purchase  put  options  or  write  call  ontiona 
for  the  purpose  of  affecting  ten  percent  holder 
status. 

**  The  rule  is  in  accord  with  the  holding  in 
Foremoat-McKesaon  v.  Provident  Securitiea  Co,  423 
U.S.  232  (1976)  that  such  transactions  would  not  be 
subject  to  section  16(b). 

**  There  is  less  of  a  need  for  reporting  such 
transactiofis  on  Form  4  since  these  trades  would  be 
reported  on  a  Form  13D. 

**  Proposed  Rule  iea-l(a)(2)  would  address 
specifically  three  forms  of  indirect  pecuniary 
interests:  Derivative  securities,  family  holdings,  and 
general  partnership  holdings. 
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power  or  investment  power  to  make 
money  for  the  user  or  immediate  family 
members  would  satisfy  the  pecuniary 
standard  of  the  proposed  rule.  Comment 
is  solicited  as  to  whether  the  right  to 
receive  dividends,  without  any  other 
interest,  should  be  sufficient  to  satisfy 
the  standard. 

b.  Derivative  securities.  Under 
proposed  Rule  16a-l(a](2)(i),  derivative 
securities,  whether  or  not  presently 
exercisable,  would  be  deemed  to  carry  a 
pecuniary  interest  in,  and  thus 
beneHcial  ownership  of,  the  underlying 
securities  for  purposes  of  section  16. 
Insiders  holding  derivative  securities  are 
affected  by  the  performance  of  the 
underlying  securities  and,  therefore, 
have  a  pecuniary  interest  in  those 
securities,  even  if  the  derivative 
securities  are  not  presently 
exercisable.®*  The  proposed  rule 
expands  current  Rule  16a-6(b),®®  which 
attributes  beneficial  ownership  in  the 
underlying  securities  only  to  presently 
exercisable  derivative  securities. 

c.  Family  holdings.  The  status  of 
family  holdings  and  transactions  under 
section  16  has  been  the  subject  of  many 
requests  for  interpretive  advice  and 
much  litigation.  The  Commission  has 
expressed  the  view  that  family  holdings 
presumptively  should  be  attributed  to 
the  insider.  Enrichment  of  a  family 
member  living  in  the  same  household 
can  benefit  the  insider  by  reducing  the 
need  or  the  potential  need  of  the  insider 
to  lend  or  contribute  funds  to  support 
the  family  member,  or  by  increasing  the 
family  members'  contributions  to  the 
support  of  the  insider  and  the 
household.®^  The  judicial  decisions  are 
mixed,  but,  in  contrast  to  the 
Commission's  position  taken  in  releases, 
most  hold  that  beneficial  ownership 
need  not  be  attributed  to  the  insider 
where  the  financial  independence  of  the 
family  member  can  be  shown.®® 


**  For  a  complete  discussion  of  the  treatment  of 
derivative  securities,  see  Section  fV,  infra. 

••  17  CFR  240.16a-6(b). 

“Absent  countervailing  facts,  it  is  expected 
that  securities  held  by  a  spouse,  minor  children  and 
other  relatives  who  share  the  same  home  as  the 
insider  will  be  reported  as  being  beneficially  owned 
by  the  insider  since  such  relationships  ordinarily 
result  in  the  insider  obtaining  benefits  substantially 
equivalent  to  ownership.”  Release  34-18114  Q.4. 

••  See  CBl  Industries  v.  Horton,  682  F.2d  643  (7th 
Cir.  1982)  (no  attribution  for  insider  who  was  co¬ 
trustee  for  his  adult  sons,  since  he  had  no  duty  to 
support);  Whittaker  v.  Whittaker  Corp.,  supra 
(invalid  mother's  holdings  were  attributed  to  insider 
because  he  had  power  of  attorney,  was  her  sole 
heir,  and  used  her  money  for  his  benefit);  Whiting  v. 
Dow  Chemical  Co.,  523  F.2d  680  (2d  Cir.  1975) 
(spouse's  holdings  were  attributed  because  couple 
shared  a  joint  investment  plan);  Schur  v.  Salzman, 
385  F.  Supp.  725, 732  (S.D.NY.  1975)  (spouse's 
purchase  was  attributed  because  money  came  from 
joint  account  and  there  were  no  “special 
circumstances"  to  support  claim  that  insider  was 


Proposed  Rule  16a-l(a](2](ii]  would 
codify  the  Commission's  historic 
position,  deeming  an  insider  to  be  the 
beneficial  owner  of  securities  held  by  a 
member  of  the  immediate  family  sharing 
the  same  residence.®®  The  Commission 
recognizes  the  increasing  prevalence  of 
multi-career,  multi-income  families  in 
which  members  of  the  family  may  have 
independent  financial  status. 
Nonetheless,  the  potential  for  abuse  of 
family  holdings  calls  for  aggregation. 

The  proposed  definition  focuses  on 
family  members  in  the  same  residence, 
who  reasonably  may  be  assumed  to  act 
in  one  degree  or  another  as  an  economic 
unit,  and  who  may  benefit  from  each 
other's  enrichment. 

The  definition  would,  however, 
deviate  fitim  the  Commission's  historic 
position  in  one  respect  in  order  to 
provide  greater  certainty.  Instead  of  a 
persumption  of  attribution,  the  rule 
would  uniformally  and  automatically 
attribute  beneficial  ownership  for 
holdings  of  the  immediate  family. 
Comment,  however,  is  solicited  on 
whether  the  rule  should  provide  that  the 
attribution  is  a  rebuttable  presumption 
only. 

The  Commission  also  recognizes  that 
in  many  circumstances  people  who  are 
not  family  members  may  live  together 
and  form  an  economic  unit.  As  an 
alternative  to  the  proposed  definition, 
the  Commission  is  considering  adopting 
a  definition  whereby  insiders  are 
deemed  to  be  the  beneficial  owners  of 
all  holding  held  by  "any  person  sharing 
the  same  residence,  except  for 
employees  or  tenants."  Comment  is 
solicited  as  to  which  alternative  is 
preferable. 

d.  Partnership  holdings.  The  holdings 
of  a  general  partnership  consistently 
have  been  attributed  to  the  general 
partners,  in  proportion  to  their 
partnership  interests,  because  they  have 
a  direct  pecimiary  interest  in  the 
holdings  of  their  partnership.'^® 


not  beneRcial  owner);  Blau  v.  Potter,  [1973  Transfer 
Binder]  Fed.  Sec.  L  Rep.  (CCH)  1 94,115  (S.D.NY. 
1973)  (no  attribution  where  spouse  was  financially 
Independent  had  separate  accounts,  and  there  was 
no  control  or  input  by  insider);  but  see  AitamU  Corp. 
V.  Pryor,  405  F.^pp.  1222  (S.D.  Ind.  1975)  (the  only 
court  to  find  that  an  indirect  benefit  of  enriching 
spouse  was  sufficient  however,  holding  was 
questioned  in  CBl  Industries]. 

**  “Immediate  family"  would  be  defined  in 
proposed  Rule  16a-l(b). 

See,  e.g.,  Blau  v.  Lehman,  supra;  Exchange  Act 
Release  No.  1965  (Dec.  21. 1938)  [11  FR 10971).  In 
contrast  holdings  generally  have  not  been 
attributed  to  the  individual  shareholders  of  a 
corporate  shareholder,  except  in  situations 
involving  closely  held  corporations.  Release  34- 
18114  Q.& 


Proposed  Rule  16a-l(a)(2)(iii]  would 
codify  the  present  interpretation  of 
general  partnership  holdings. 

In  contrast,  the  general  or  limited 
partners  of  a  limited  partnership  have 
only  a  limited  indirect  pecuniary  interest 
in  the  holdings  of  the  limited  partnership 
and,  by  virtue  of  the  operation  of 
partnership  law,  limited  partners  have 
no  right  to  control  the  partnership. 
General  partners  of  a  limited 
partnership  have  a  measure  of  control 
over  the  limited  partnership  that  is 
similar  to  that  of  a  corporate  director.'' ‘ 
Under  current  interpretation  and 
consistent  with  the  treatment  of  the 
holdings  of  a  corporate  director,  absent 
other  circumstances,  neither  limited  nor 
general  partners  of  a  limited  partnership 
are  treated  as  beneficial  owners  of  the 
securities  held  by  the  entity.  This 
interpretation  would  be  retained. 
Comment  is  solicited  as  to  whether  a 
rule  relating  to  limited  partnership 
holdings,  codifying  or  modifying  present 
interpretation,  is  necessary. 

Additionally,  comment  is  solicited  as  to 
whether  a  general  partner  of  a  limited 
partnership  should  be  treated  the  same 
as  a  general  partner  in  a  general 
partnership.  Commenters  should  provide 
reasons  supporting  their  conclusion. 

The  Commission  has  determined  not 
to  propose  a  rule  specifically  addressing 
corporate  holdings,  to  permit  courts 
flexibility  in  applying  the  proposed 
pecimiary  interest  standard.  Comment  is 
solicited  as  to  whether  a  rule  is 
necessary  and  whether  the 
determination  as  to  attribution  should 
be  based  upon  the  number  of 
shareholders,  or  the  percentage  of  voting 
stock  they  own. 

e.  Dual  ownership.  Where  beneficial 
ownership  is  attributed  to  more  than  one 
person  [e.g.  family  members,  trusts,  and 
beneficiaries),  each  beneficial  owner 
may  be  required  to  report  a  securities 
transaction.  This  will  arise,  for  example, 
where  two  members  of  the  immediate 
family  are  insiders  in  their  own  right. 
Proposed  Rule  16a-l(a)(3)  would  specify 
that  both  beneficial  owners  would 
report  holdings  and  transactions.  It 
would  also  state  that  the  issuer  could 
recover  short-swing  profits  only  once. 
The  courts  would  decide  how  to 
apportion  liability. 

f.  Disclaiming  Beneficial  Ownership. 
Proposed  Rule  16a-l(a)(4]  is  similar  to 
current  Rule  16a-3,'*  which  permits  a 


' '  See  Integrated  Resources  American  Insured 
Mortgage  Investors — Series  85  (March  25, 1986). 

**  This  would  not  affect  the  ability  of  a  person  to 
disclaim  beneficial  ownership  for  purposes  of 
section  13(d).  See  17  CFR  240.13d-4. 
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person  to  declare  that  filing  a  statement 
does  not  equate  to  an  admission  that  the 
person  is  the  beneficial  owner  of  the 
securities  reported  Given  the  addition 
of  the  beneficial  ownership  definition, 
the  proposed  rule,  unlike  the  current 
rule,  would  limit  Uie  ability  to  disclaim 
beneficial  ownership  to  situations  where 
beneHcial  ownership  is  not  speciHed  by 
rule.''^  Thus,  for  example,  an  insider 
could  not  disclaim  beneficial  ownership 
of  securities  held  by  a  member  of  the 
immediate  family. 

5.  Trusts  and  Trustees 

a.  Trustees.  A  trust  may  become  a  ten 
percent  holder  of  a  class  of  equity 
securities,  and  therefore  become  an 
insider  subject  to  section  16.  The  trustee 
generally  makes  the  trust’s  investment 
decisions  and  administers  the  trust. 

Thus,  when  a  trust  becomes  a  ten 
percent  holder,  the  trustee  is  required  to 
file  Forms  3  and  4  to  report  holdings  and 
transactions  on  behalf  of  the  trust.  In 
addition,  because  the  trust  is  a  ten 
percent  holder,  the  statute  presumes 
that  the  trust,  and  therefore  the  trustee 
through  whom  the  trust  acts,  has  access 
to  inside  information.  Trustees  thus  are 
treated  as  insiders  in  their  own  right  and 
are  required  to  report  their  personal 
transactions  under  current  Rule  16a- 
8(c).’* 

No  changes  are  proposed.  The  trust 
and  the  trustee  would  have  separate 
reporting  obligations  for  their  respective 
transactions,  so  there  is  no  duplicative 
reporting  or  liability.  Thus,  a  trustee 
reports  the  transactions  of  the  trust  as 
agent  of  the  trust  and  would  not  be 
personally  responsible  for  short-swing 
profit  derived  by  the  trust.  Trustees 
would  be  personally  responsible  only 
for  profits  realized  with  respect  to 
securities  deemed  to  be  beneficially 
owned  by  them  for  reporting  and  profit 
recovery  purposes. 

The  proposed  rules  would  expand  the 
current  sdieme  to  address  situations 
where  the  trustee  is  an  insider  end  the 
trust  is  not  a  ten  percent  beneficial 
owner.’*  If  a  trustee  has  access  to 
inside  information,  this  access  should  be 
attributed  to  the  trust  because  of  the 
substantial  potential  for  the  trust  to 
benefit  from  the  trustee's  insider  status. 
Thus,  if  an  ofiicer  or  director  is  selected 
to  be  a  trustee  of  a  friend’s  trust,  that 
trust  would  be  treated  as  an  insider 


17  CFR  240.16a-^.  The  language  of  the  proposal 
is  identical  to  the  current  rule,  except  that  the  last 
clause  was  added. 

17  CFR  240.16a-S(c).  The  Rule  would  be 
renumbered  Rule  16a-^a){l),  and  the  language 
would  be  amended  to  conform  to  the  statutory 
standard  of  more  than  ten  percent  beneficial 
ownership. 

’*  See  Proposed  Rule  16a-5(aM2). 


because  it  has  access  to  inside 
information  through  the  trustee. 

Separate  reporting  responsibilities 
would  result,  as  would  separate 
liabilities.  Hie  trust  would  remain  an 
insider  until  a  non-insider  trustee  was 
appointed  or  the  trustee  ceased  to  be  an 
insider. 

Comment  is  requested  as  to  whether 
trustees  should  become  insiders  if  they 
administer  more  than  one  trust  that 
collectively,  but  not  individually,  hold 
over  ten  percent.  Under  the  proposed 
rule,  the  trustee,  assuming  the  trustee 
exercises  voting  power  or  investment 
control,  would  be  deemed  to  have 
beneficial  ownership  for  purposes  of 
section  13(d),  and  therefore  Ae  trustee 
would  be  a  ten  percent  holder.  Comment 
is  requested  as  to  whether  this  is  an 
appropriate  result  in  the  case  of 
professional  trust  companies  such  as 
banks.  Do  such  institutions  exercise 
their  voting  or  disposition  authority  on  a 
company-wide  basis  or  is  there  a 
different  voting  policy  applicable  for 
each  trust?  Would  exemptions  fitim 
section  16(a)  and/or  (b)  be  appropriate 
for  professional  trust  companies  (such 
as  banks),  which  administer  numerous 
trusts  in  the  ordinary  course  of 
business? 

b.  Beneficiaries.  Beneficiaries  of  trusts 
rarely  exercise  voting  or  investment 
conrol  over  the  securities  held  in  trust 
Therefore,  trust  beneficiaries  have  not 
been  presumed  to  have  access  to 
material  non-public  information  and 
have  not  historically  been  deemed 
insiders  merely  because  the  trust  or  the 
trustee  is  an  insider.  The  revised  rules 
would  preserve  this  approach. 

Where  a  trust’s  beneficiaries  are 
insiders,  they,  as  beneficial  owners  of 
the  turst  corpus,  would  be  required  to 
report  trust  transactions  that  are 
executed  at  their  direction  or  with  their 
approval  as  their  own,  in  proportion  to 
their  beneficial  interest,  because  they 
have  a  pecuniary  interest  in  the  trust 
holdings.  Proposed  Rule  16a-5(a)(4) 
continues  this  approach.’*  Thus,  under 
certain  circumstances,  trust  transactions 
on  behalf  of  insider  beneficiaries  could 
be  matched  with  other  transactions 
inside  or  outside  the  trust  to  yield  a 
short-swing  profit.” 


Hiu  is  in  accord  with  current  practice.  See 
Rule  16a-8(a)(2)  [17  CFR  240.16a-8(a](2)].  See  also 
proposed  Rule  16a-8;  Section  IILA.5.e.,  iefra. 

For  example,  if  a  beneficiary  directs  the  trustee 
to  buy  1.000  shares  of  stock,  the  beneficiary  would 
report  (and  be  responsible  for  any  short-swing 
profits  derived  from)  his  share  of  the  securities 
purchased. 


c.  Beneficial  owners.  Where  a  settlor 
or  trustee  has  a  pecuniary  interest  in  the 
trust  holdings,  beneficial  ownership 
would  be  attributed  to  the  settlor  or 
trustee,  just  as  to  each  other  person  with 
a  piecuniary  interest  Such  situations  are 
listed  in  proposed  Rule  16a-5(a)(3)  and 
current  rule  16a-8(a).’*  There  may  be 
other  situations  where  a  settlor  or 
trustee  would  have  a  pecuniary  interest 
therefore,  the  propos^  rule  is  not 
intended  to  be  exclusive. 

d.  Remote  interests.  In  contrast  to  the 
situations  mentioned  above,  where 
additional  persons  are  deemed 
beneficial  owners  of  the  trust  holdings, 
there  are  situations  where  a 
beneficiary’s  pecimiary  interest  in  a 
portfolio  of  seciuities  held  by  a  trust  is 
so  remote  that  attribution  of  beneficial 
ownership  to  the  beneficiary  is 
inappropriate.  Proposed  Rule  16a-5(d) 
would  retain  the  exemptions  for  remote 
interests  contained  in  ciurent  Rule  16a- 
8(g),’*  with  one  exception.  The 
Commission  proposes  to  delete  the 
exemption  for  a  business  trust  with  over 
25  beneficiaries  because  these  entities 
operate  similarly  to  a  corporation  and 
different  treatment  appears 
inappropriate.*® 

The  proposed  rule  would  exempt 
remainder  interests  in  trusts  as  being 
too  remote  to  convey  beneficial 
ownership.  This  would  be  accomplished 
by  redesignating  and  simplifying  Rule 
16a-8{f).*’  Whereas  the  current  rule 
addresses  only  beneficial  ownership  for 
purposes  of  ten  percent  holder  analysis, 
the  proposed  rule  would  expand  the 
exemption  for  ail  purposes.  The 
proposal  would  not  exempt  acquisitions 
of  securities  by  a  holder  of  a  remainder 
interest  upon  the  death  of  the  prior 
beneficiary.  However,  comment  is 
solicited  as  to  whether  such  an 
exemption  is  appropriate  and  whether 
acquisitions  upon  the  termination  of 
trusts  should  be  exempted  under  other 
specified  circumstances  when  not 
predictable  by  or  under  the  control  of 
the  remainder  holder. 

e.  Intra-trust  exemption.  Current  Rule 
16a-8(b)  provides  a  dual  exemption  for 
intra-trust  transactions.**  First,  an 
exemption  is  provided  for  settlors  or 
beneficiaries  of  a  trust  if  less  than  20 
percent  of  the  market  value  of  the  trust 
(as  determined  at  the  end  of  the 
preceding  fiscal  year)  consists  of  the 
issuer’s  equity  securities.  Additionally, 
an  exemption  is  provided  for 


17  CFR  24aiea-8(a). 

17  CFR  240.18a-8(g). 

•®  See  17  CFR  24ai6«-8(g)(4). 
■■  17  CFR  24aiaa-8(n- 
•*  17  CFR  240.iea-8(b). 


^>0004 


Federal  Register  /  Vol.  53,  No.  239  /  Tuesday,  December  13, 


transactions  made  without  prior 
approval  of  the  insider. 

Proposed  Rule  16a-8  would  eliminate 
the  Rule  16a-8(b)  exemption  for  trusts 
with  less  than  20  percent  of  their  market 
value  in  securities  of  the  registrant.  The 
20  percent  ceiling  is  not  consistent  with 
the  purposes  underlying  section  16, 
because  it  permits  settlors  and 
beneficiaries  total  discretion.  In  recent 
years  there  has  been  an  increase  in  the 
number  of  plans  in  trust  form  that 
provide  insiders  with  a  choice  of 
investment  vehicles  (such  as  company 
stock,  government  securities,  and 
mutual  funds)  within  the  same  plan.  The 
company  stock  portion  of  the  plan  may 
account  for  less  than  20  percent  of  the 
value  securities  in  the  trust,  but  the 
determination  to  move  funds  into  or  out 
of  company  stock  is  an  investment 
decision  that  could  be  made  while  in 
possession  of  material  non-public 
information  and  result  in  signiHcant 
profits. 

Unlike  the  20  percent  of  market  value 
exemption,  the  Commission  would 
retain  the  Rule  16a-8(b}  exemption  for 
intra-trust  transactions  made  without 
the  prior  approval  of  the  insider.  Where 
an  insider  does  not  direct  or  approve  a 
transaction,  there  is  a  commensurate 
lack  of  opportunity  to  abuse  inside 
information.  To  clarify  the  intended 
result,  the  proposed  Rule  would  add  the 
words  “or  direction”  after  the  words 
“prior  approval.”  Comment  is  solicited 
as  to  whether  the  proposed  exemption 
should  be  further  conditioned  upon  a 
beneficiary’s  lack  of  consultation  with 
the  trustee  concerning  the  transaction. 

B.  How  and  When  To  Report 

Proposed  Rule  16a-3  would  combine 
all  current  rules  that  state  how,  what, 
when,  and  where  to  file.  As  discussed 
below,  there  are  three  significant 
changes  from  the  current  rules:  (1) 
Insiders  would  be  required  to  forward  a 
copy  of  each  filing  to  the  issuer;  (2) 
reporting  of  exempt  transactions  would 
be  deferred;  and  (3)  a  new  annual  filing 
requirement  would  be  added. 

1.  Copies  to  Issuer 

Proposed  Rule  16a-3(e]  would  require 
insiders  to  forward  copies  of  Forms  3,  4 
and  5  to  the  issuer's  corporate  secretary 
or  other  person  designated  to  receive 
such  reports  at  the  same  time  that  a 
report  is  forwarded  to  the  Commission 
for  filing.*®  This  new  requirement  would 


*’  Such  a  Tiling  requirement  is  similar  to  other 
Exchange  Act  rules  requiring  copies  of  forms  to  be 
sent  to  the  registrant.  E.g.,  Rules  13d-l(a),  13d-2(a), 
and  14d-3(a)(2|  |17  CFR  240.13d-l(a):  17  CFR 
24ai3d-2(a):  17  CFR  240.14d-3(a)(2)i. 


be  added  to  encourage  compliance  with 
the  reporting  requirements  of  section 
16(a).  It  would  enable  issuers  to  monitor 
filings  more  effectively  and  to  assist 
insiders  in  meeting  their  reporting 
obligations.  Comment  is  solicited  on 
whether  the  rule  should  specify  the 
method  of  furnishing  this  copy  [e.g,,  by 
delivery  at  the  issuer's  offices,  by 
registered  or  certified  mail,  or  by  first 
class  mail)  or  require  that  the  copy  be 
furnished  by  a  means  reasonably 
calculated  to  reach  the  issuer  by  the 
date  on  which  the  Form  3, 4  or  5  is  due 
at  the  Commission. 

2.  Reporting  Exclusions 

Under  the  current  rules,  some 
transactions  (such  as  intra-trust 
transactions)  are  exempted  from 
reporting,  by  virtue  of  a  rule  pursuant  to 
section  16(a),  and  thus  from  the  short¬ 
swing  profit  recovery  provisions  of 
section  16(b).  In  contrast,  other  types  of 
transactions  (such  as  employee  benefit 
plan  awards)  are  exempted  from  section 
16(b)  short-swing  profit  recovery  but 
must  be  reported  at  the  same  time  as  is 
required  for  a  non-exempt  transaction. 
The  proposed  rules  would  change  the 
current  dichotomy  between  reportable 
and  non-reportable  transactions  to  a 
three-part  classification:  transactions 
exempt  from  section  16,  transactions 
required  to  be  reported  on  a  current 
basis,  and  transactions  required  to  be 
reported  in  an  annual  filing. 

Certain  transactions  are  beyond  the 
control  of  the  insider  or  are  part  of  the 
ordinary  course  of  a  legitimate  business. 
Where  the  disclosure  of  such 
transactions  would  not  further  the 
purposes  of  section  16(a) — to  provide 
shareholders  with  a  mechanism  to 
monitor  insider  transactions  for  possible 
short-swing  profit  recovery,  and  to 
provide  investors  with  a  possible 
indication  of  the  insider’s  view 
concerning  the  prospects  of  the 
company — it  is  appropriate  to  exclude 
them  fi'om  section  16(a)  reporting.  The 
proposed  rules  would  contain  five  such 
exclusions:  (1)  A  temporary  12  month 
exclusion  for  fiduciaries  that  are 
liquidating  estates;**  (2)  transactions 
involving  remote  and  indirect  interests, 
such  as  remainder  interests  in  trusts, 
indirect  interests  in  a  portfolio  of 
securities  held  by  designated  companies 
or  pension  plans;**  (3)  transactions  by 


**  Proposed  Rule  16a-5(b)  would  retain,  with 
minor  language  changes,  the  exemption  contained  in 
current  Rule  16a-4  [17  CFR  240.16a-4]. 

**  Proposed  Rule  16a-5(d)  would  retain  the 
beneficial  ownership  exclusions  of  current  Rule 
16a-8  (f)  and  (g).  See  Section  Ill.A.S.d.,  supra. 
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an  underwriter  relating  to  a  distribution 
of  securities;*®  (4)  intra-trust 
transactions  conducted  without  the  prior 
approval  of  the  insider,*''  and  (5)  odd-lot 
trades  by  odd-lot  dealers.** 

The  first  exclusion  relates  to 
fiduciaries  such  as  executors  and 
trustees  in  bankruptcy.  Trades  by  these 
persons,  where  conducted  to  liquidate 
an  estate  holding  ten  percent  of  a  class 
of  equity  securities,  will  in  effect  end 
insider  status.  They  perform  a  useful 
service  for  purposes  of  probate. 
Generally,  requiring  reports  of  such 
trades  would  serve  no  section  16 
purpose. 

The  same  is  true  for  remote  interests. 
For  example,  disclosure  of  the  fact  that 
an  insider  owns  shares  in  a  mutual  fund 
that  holds  some  stock  of  the  insider’s 
company  serves  no  section  16  purpose 
because  the  transactions  do  not  reflect 
the  insider’s  view  of  the  company’s 
prospects  and  are  not  likely  to  involve 
abuse  of  inside  information.  It  is  not  the 
insider  who  makes  the  investment 
decision.  The  same  is  true  for  contingent 
interests  and  holdings  in  retirement 
plans. 

Distributions  by  underwriters  and 
selling  group  dealers  would  be  excluded 
for  reasons  similar  to  those  supporting 
exclusion  of  transactions  by  liquidating 
agents.  Underwriters  and  selling  group 
dealers  are  conduits  for  securities  in  a 
distribution  and  their  ownership  is 
generally  brief.  Although  they  may  have 
access  to  inside  information  in  some 
cases,  their  market  activity  generally  is 
constrained  by  other  rules.*®  As  long  as 
they  act  in  those  capacities,  rather  than 
as  investors,  there  is  no  need  for  a 
report. 

Insiders  that  are  beneficiaries  of  a 
trust  sometimes  have  little  or  no  control 
over  transactions  conducted  by  the 
trustee,  but  could  be  subjected  to  short¬ 
swing  profit  recovery  because  of  the 
trustee’s  trading  decisions.  Where  the 
insider  has  no  prior  opportunity  to 
approve  or  direct  the  transactions, 
reporting  is  not  necessary,  and  no 
liability  is  appropriate.  As  with  the 
current  rule,  the  exemption  would  apply 


••  Proposed  Rule  18a-7  would  retain  the 
exemption  of  current  Rule  16b-2  [17  CFR  240.ieb-2], 
but  would  delete  the  requirement  that  insider 
underwriters  participate  equally  with  non-insider 
underwriters. 

Proposed  Rule  16a-8  would  retain  part  of  the 
exemption  contained  in  current  Rule  16a-8(b).  See 
Section  IIl.A.5.e.,  supra. 

**  Proposed  Rule  16a-9  would  retain  current  Rule 
ISa-S  [17  CFR  240.16a-6]  without  change.  An  “odd- 
lot"  is  generally  a  quantity  of  stock  less  than  100 
shares. 

••  See.  e.g..  Rule  lOb-6  [17  CFR  240.10b-al.  Note 
that  the  term  "distribution”  has  different  meanings 
under  sections  10  and  IS. 
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to  only  intra-trust  transactions  and  not 
to  distributions  from  a  trust. 

Finally,  the  reporting  exclusion  for 
odd-lot  dealers  would  be  retained, 
because  odd-lot  prices  are  tied  to  the 
market  price  of  round  lot  transactions.® ° 
and  odd-lot  dealers  may  engage  in 
hundreds  of  trades  in  one  day. 

Disclosure  would  be  both  time- 
consuming  and  unnecessary  for 
shareholders  and  investors. 

Current  Rule  16a-ll®*  provides  a 
reporting  exclusion  for  Dividend 
Reinvestment  and  Interest  Plans 
(“DRIPs").  The  provisions  dealing  with 
DRIPs  would  be  moved  to  proposed 
Rule  16b-9  and  the  reporting  exclusion 
would  no  longer  be  provided.  While 
DRIPs  generally  are  unlikely  vehicles  for 
abuse,  shareholders  and  investors  have 
an  interest  in  monitoring  insiders’  total 
holdings.  Reporting  on  an  annual  basis, 
as  proposed,  would  not  be  unduly 
burdensome. 

3.  Reported  Transactions 

Under  the  present  reporting  scheme, 
virtually  all  transactions  not  exempted 
under  section  16(a}  must  be  reported  in 
a  current  manner,  regardless  of  whether 
the  trades  are  exempt  from  short-swing 
profit  recovery  under  section  16(b).  The 
only  exception  is  deferred  reporting 
relating  to  small  acquisitions.®® 

Reporting  of  such  acquisitions  is 
deferred  until  the  purchases  exceed 
$10,000  or  the  next  regular  Form  4  is 
required  to  be  filed,  whichever  occurs 
first. 

The  Commission  proposes  to  amend 
the  rules  to  permit  annual  reporting  of 
transactions  exempt  from  section  16(b) 
liability,  including  those  involving  stock 
splits,  dividends,  gifts,  and  specitied 
small  acquisitions.  The  current  report  on 
Form  4  will  be  reserved  for  the 
acquisitions  and  dispositions  that  have 
greater  potential  either  for  revealing  the 
insider’s  assessment  of  the  company  or 
for  abuse  of  inside  information. 

Proposed  Rule  16a-3(f)  would  require 
that  transactions  entitled  to  annual 
reporting  be  reported  on  a  new  Form  5, 
which  would  be  required  to  be  Hied  on 
or  before  the  thirtieth  day  after  the  end 
of  the  issuer’s  fiscal  year.  Reporting 
persons  also  would  be  required  to 
disclose  on  Form  5  all  transactions 
during  the  fiscal  year  that  should  have 
been,  but  were  not,  reported  at  an 
earlier  time  on  Form  4,  and  their  total 

**’  A  round  lot  is  generally  100  shares  of  stock. 

•'  17  CFR  240.16a-ll. 

**  As  modiHed.  the  reporting  deferral  for  small 
acquisitions  in  current  Rule  16a-0  [17  CFR  240.16a- 
9]  would  be  retained  as  proposed  Rule  16a-e.  This 
rule  is  not  an  exemption  from  Section  ie(b)  liability; 
thus,  it  is  more  appropriate  to  place  the  rule  under 
section  16(a). 


beneHcial  holdings  of  equity  securities 
of  the  issuer  as  of  year  end.  If  there 
were  no  reportable  transactions  during 
the  fiscal  year,  the  form  would  be 
submitted  with  such  a  notation.  In 
addition  to  tiling  the  Form  5  with  the 
Commission,  the  insider  would  have  to 
provide  the  report  to  the  designated 
exchange  as  well  as  the  issuer. 

The  small  acquisition  reporting 
deferral  would  be  moditied  to  reflect  the 
addition  of  the  annual  Form  5  tiling. 
Under  that  proposal,  reporting  would  be 
deferred  until  the  earliest  of  the  tiling  of 
the  next  Form  4,  the  tiling  of  the  next 
Form  5,  or  the  cumulative  acquisition  in 
excess  of  $10,000. 

Form  5  would  enable  interested 
parties  to  compare  the  year-end 
holdings  of  reporting  persons  with  their 
Form  4  reports  filed  during  the  year,  and 
to  identify  and  explain  discrepancies. 
The  Form  would  provide  a  mechanism 
for  reporting  events  such  as  gifts  and 
dividends.®®  The  armual  reporting 
requirement,  as  opposed  to  a  reporting 
exemption,  also  would  provide 
interested  parties  with  the  opportunity 
to  challenge  reporting  persons’  claims  to 
exemptions. 

The  requirement  to  tile  an  annual 
report  on  holdings  on  Form  5,  regardless 
of  whether  the  reporting  person  had 
traded  during  the  year,  should  aid 
compliance  with  section  16(a)  by 
compelling  insiders  to  review  their 
transactions  annually.  In  addition,  the 
Form  5  tiling  requirement  would 
enhance  the  Commission’s  ability  to 
identify  non-reporting  insiders.®* 

The  proposed  tiling  period,  30  days 
following  the  end  of  the  registrant’s 
tiscal  year,  is  intended  to  provide  the 
issuer  with  a  copy  of  the  report  to  use  in 
the  preparation  of  its  Form  lO-K  annual 
report  and  annual  proxy  statement.  As 
discussed  in  section  VUI  of  this  Release, 
the  Commission  is  proposing  to  require 
annual  disclosure  by  issuers  of  those 
insiders  who  have  been  delinquent  in 
compliance  with  the  reporting 
requirements  under  section  16(a).  The 
registrant  would  be  entitled  to  rely  upon 
the  disclosures  made  in  Forms  3, 4,  and 
5  filings.  The  Commission  requests 
comment  on  the  practicality  of  the  30 
day  period  to  tile  the  Form  5;  should  it 
be  shorter  [e.g.,  15  days)  or  longer  [e.g., 
45  or  60  days)?  If  the  period  were 
extended,  would  the  issuers  still  be  able 
to  use  the  forms  as  the  basis  for 

Stock  splits  and  stock  dividends  are  not 
generally  viewed  as  purchases  in  that  there  is  no 
change  in  the  percentage  of  ownership. 
Nonetheless,  the  increase  in  the  number  of  shares 
needs  to  be  explained. 

**  See  Section  VIII.  infra,  for  a  discussion  of 
section  16(a)  compliance. 


determining  insider  reporting 
delinquencies  that  must  be  disclosed  in 
the  Form  10-K  or  proxy  statement?  If 
not,  commenters  should  address  what 
other  obligation  of  inquiry  could  be 
placed  on  the  issuer  to  document  the 
disclosure  required  as  to  delinquent 
filers. 

Several  minor  changes  are  also 
proposed.  Paragraphs  (a)  and  (b)  of 
proposed  Rule  16a-3  would  be  almost 
identical  to  current  paragraphs  (a)  and 
(b)  of  Rule  16a-l.  Current  Rule  16a-l(a) 
requires  that  initial  statements  of 
ownership  be  tiled  on  Form  3  and 
subsequent  changes  in  beneficial 
ownership  be  tiled  on  Form  4.  As 
proposed,  new  paragraph  (a)  also  would 
require  that  an  annual  statement  be  tiled 
on  Form  5.  Current  Rule  16a-l(b)  states 
that  another  Form  3  is  not  required 
when  a  class  of  equity  securities  is 
registered  if  another  class  of  the  issuer’s 
securities  already  is  registered  under 
section  12,  or  if  an  insider  assumes  an 
additional  relationship  with  the  issuer. 
This  rule  would  be  retained. 

Proposed  Rule  16a-3(c)  would  be 
similar  to  current  16a-l(c).  Section  16(a) 
requires  all  reports  pursuant  to  the 
Section  to  be  tiled  not  only  with  the 
Commission,  but  also  with  any 
exchange  on  which  the  registrant’s 
securities  are  traded.  The  current  rule 
permits  issuers  that  are  listed  on  more 
than  one  exchange  to  designate  one 
exchange  as  the  sole  exchange  to 
receive  copies  of  its  insiders’  Forms  3 
and  4.  No  changes  are  proposed,  but  the 
requirement  to  file  reports  with  , 

exchanges  would  be  extended  to  Form  5 
as  well. 

Proposed  Rule  16a-3(d)  would  be 
identical  to  current  Rule  16a-7  ®*  which 
requires  only  a  single  tiling  for 
compliance  with  sections  16(a),  17(a)  of 
the  Public  Utility  Holding  Company  Act, 
and  30(f)  of  the  Investment  Company 
Act. 

4.  Date  of  Filing 

A  new  Rule  16a-3(g)  is  proposed, 
which  would  state  that,  as  is  currently 
the  case,  the  date  of  tiling  is  the  date  on 
which  a  Form  3, 4  or  5  is  received  at  the 
Commission,®®  but  add  a  proviso  that 
would  in  some  cases  permit  reliance  on 
having  transmitted  the  tiling  to  the 
Commission.  The  proviso  would  deem  a 
Form  timely  tiled,  even  if  not  received 
by  the  due  date,  if  the  tiler  established 
that  the  Form  was  transmitted  on  or 
before  the  due  date  by  first  class  mail  or 
equally  prompt  means.  The  burden  of 
proof  would  be  on  the  tiler.  This  change 

•»  17  CFR  240.16a-7. 

••  See  Exchange  Act  Rule  0-3  [17  CFR  240.0-3). 
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would  make  it  less  likely  that  insiders 
be  in  non-compliance  with  the  reporting 
requirements  as  a  result  of  delays  in  the 
mail.  It  also  would  provide  a  small 
amount  of  additional  time  few  insiders  to 
prepare  their  filings,  as  the  mailing 
could  take  place  on  the  due  date. 
Comment  is  solicited  on  this  approach. 

rv.  Derivative  Securities 

Much  of  the  current  treatment  of 
derivative  securities  under  section  16 
has  been  left  to  court  interpretation,  and 
the  results  have  been  inconsistent  The 
proposed  rules  are  intended  to  provide  a 
comprehensive  framework  for  Uie 
treatment  of  derivative  securities  and 
specifically  address  a  number  of 
common  interpretive  issues.  Under  the 
proposal,  the  Commission  would  treat 
derivative  securities  as  indirect 
ownership  of  the  underlying  equity 
securities. 

Derivative  securities  would  be  defined 
in  proposed  Rule  16a-l(c)  to  include 
options,”^  warrants,  stock  appreciation 
rights  (“SARs”),  convertible  securities, 
and  similar  rights  related  to  an  equity 
security.  As  proposed,  the  definition  of 
derivative  securities  excludes  securities 
issued  pursuant  to  an  employee  benefit 
plan  qualifying  under  Rule  16b-3  that 
must  be  settled  in  cash  (“cash-only"),  all 
broad-based  index  options,  and 
broadbased  index  futures.  Transactions 
involving  such  instruments  thus  would 
not  be  subject  to  section  16(a]  or  (b). 

Cash-only  derivative  securities  that 
are  not  standardized  and  are  awarded 
as  part  of  an  employee  benefit  plan  are 
similar  to  cash  bonuses,  rather  than 
equity  securities.  The  Commission 
solicits  comment  on  whether  derivative 
securities  that  provide  a  choice  between 
cash  or  stock  should  likewise  be 
excluded  from  section  16,  if  the  insider 
does  not  in  fact  choose  which  form  of 
compensation  to  receive. 

Broad-based  index  options  and  index 
futures  are  not  susceptible  to  the  types 
of  abuses  addressed  by  section  16.*‘ 
Such  options  and  futures  relate  to  a 
large  number  of  component  securities. 
As  a  result,  the  interest  in  any  one 
component  security  is  so  small  that  the 
holder  of  the  option  or  future  should  not 
be  deemed  the  beneficial  owner  of  the 
component  securities  for  Section  16 
purposes.  The  exemption,  however, 
would  not  extend  to  options  on  narrow- 
based  indices  where  one  issuer  may 
account  for  a  substantial  amount  of  the 


*''  Both  standardized  and  non-standardized 
options  would  be  included. 

**The  Commission  determines  whether  an  index 
is  broad  or  narrow-based  when  it  approves  the 
option  for  trading.  See.  e.g.,  Exchan^  Act  Selease 
No.  21032  (June  A  1964)  (49  FR  24964). 


index  weighing  and,  therefore,  a 
movement  in  the  price  of  a  component 
stock  would  result  in  a  similar  move  in 
the  index.** 

In  addition  to  a  proposed  definition  of 
derivative  security,  the  Commission 
proposes  to  define  the  terms  “call 
equivalent  position”  and  “put  equivalent 
position."^  Imposed  Rule  16a-l(d)  would 
define  call  equivalent  position  to  mean  a 
derivative  security  position  that 
increases  in  value  as  the  underlying 
equity  security  increases  in  vedue  (e.^. 
long  call  options,  long  warrants,  long 
convertible  securities,  and  short  put 
options).  Proposed  Rule  16a-l(e)  would 
define  put  equivalent  position  to  mean  a 
derivative  security  position  that 
increases  in  value  as  the  underlying 
equity  security  decreases  in  value  (e.^. 
long  put  options  and  short  call  options). 

A.  Reporting 
1.  Acquisitions 

The  current  rules  require  that  an 
insider  file  a  Form  4  to  report  an 
acquisition  of  securities  when  derivative 
securities  held  by  that  person  become 
exercisable. Proposed  Rule  16a-4(a) 
would  change  the  current  reporting 
scheme  by  requiring  that  derivative 
securities  be  reported  upon  their  grant 
or  acquisition,  regardless  of  when  they 
are  exercisable.  Only  the  derivative 
security  would  be  reported,  rather  than 
the  underlying  security  to  which  it 
relates.  Thus,  the  purchase  for  purposes 
of  section  16  would  occur  at  grant  or 
acquisition.^®^ 

The  Commission  is  proposing  this 
change  for  three  reasons.  First  the 
investment  is  made  when  the  derivative 
securities  are  acquired,  and  it  is  possible 
to  realize  a  profit  from  derivative 
securities  that  are  transferable  even  if 
not  yet  exercisable.*®*  The  insiders  is  at 
risk  of  price  fluctuation  from  the  time  of 
acquisition,  even  before  the  derivative 
security  becomes  exercisable.  If  the 
value  of  the  underlying  stock  increases, 
the  value  of  a  call  equivalent  position 
increases  and  that  of  a  put  equivalent 
position  decreases,  notwithstanding  the 
fact  that  the  derivative  security  may  not 
yet  be  exercisable.  Under  the  current 


**  Under  the  Commoditiee  Exchange  Act  section 
2(a)(1)(B)  (7  U.S.C.  2a(ii)  (1982)).  futures  on  such 
narrow-based  indices  are  effectively  precluded.  See 
Exchange  Act  Release  No.  20578  (Jan.  18. 1984)  (49 
FR2884J. 

‘»®  See  17  CFR  240.16a-6(a). 

This  would  be  true  for  all  options,  including 
employer  granted  options.  No  court  has  deemed  an 
employer  grant  the  equivalent  of  a  purchase.  Most 
employer  granted  options,  however,  would  be 
exempt  acquisitions,  if  granted  pursuant  to  a  plan 
meeting  tbe  conditions  of  rule  16b-3. 

‘"^For  example,  some  warrants  may  not  be 
exercisable  for  a  year  after  issue,  yet  independent 
markets  may  develop  for  trading  these  warrants. 


rules,  an  insider  could  both  purchase 
and  sell  a  derivative  security  that  is  not 
yet  exercisable,  realize  a  short-swing 
profit,  and  yet  never  have  to  report  the 
transactions  (nor  be  responsible  for 
short-swing  profits  pursuant  to  section 
16(b)). 

Second,  under  the  current  scheme, 
profit  recovery  can  include  long-term 
appreciation  from  holding  non- 
exercisable  derivative  securities.  By 
calculating  the  holding  period  as 
beginning  on  the  date  of  acquisition  or 
disposition,  rather  than  the  date  of 
exercise,  this  will  no  longer  be  the 
case.*®* 

The  third  benefit  of  changing  the 
period  is  that  it  is  more  likely  that 
reporting  persons  will  remember  to 
report  the  transaction  at  acquisition, 
while  they  may  forget  to  do  so  when  a 
derivative  security  becomes  exercisable 
days,  months,  or  years  later.  Thus,  the 
proposed  change  should  aid  section 
16(a)  compliance  by  decreasing  the 
number  of  reporting  delinquencies  due 
to  oversight. 

2.  Exercises  and  Conversions 

Presently,  all  exercises  and 
conversions  of  derivative  securities 
must  be  reported  on  a  current  basis  on 
Form  4,  as  they  are  viewed  as 
dispositions  of  the  derivative  securities 
and  acquisitions  of  the  underlying 
securities.  Under  proposed  rule  16a-4(b), 
an  exercise  or  conversion  of  or  against  a 
call  equivalent  position  would  continue 
to  be  treated  by  the  person  who  had 
held  that  position  as  a  closing  of  the 
derivative  security  and  an  acquisition  of 
the  underlying  security  for  reporting 
purposes.  An  exercise  of  or  against  a  put 
equivalent  position  would  be  treated  by 
the  person  who  had  held  that  position  as 
a  closing  of  the  derivative  security  and  a 
disposition  of  the  underlying  security. 
Any  exercise  or  conversion  exempted 
from  short-swing  profit  liability  by 
operation  of  proposed  rule  16b-6,‘°* 
however,  could  be  reported  on  an 
annual  basis  pursuant  to  proposed  Rule 
16a-3(f).  This  is  consistent  with  the 
proposed  approach  of  permitting 
exemption  transactions  to  be  reported 
annually.  Any  exercise  or  conversion 
not  exempted  fitim  section  16(b)  would 
be  required  to  be  reported  currently  on 
Form  4.  Comment  is  solicited  as  to 


‘*’*Por  example,  under  the  current  rules,  a  person 
may  receive  an  option  that  is  not  exercisable  for 
five  years.  During  that  five  years,  the  value  of  the 
option  may  increase  significantly,  yet  currently  it 
will  not  be  deemed  to  be  purchased  until  it  becomes 
exercisable.  As  a  result,  another  six  month  holding 
period  is  required  before  sale  of  the  securities  to 
avoid  short-swing  profit  recovery. 

'***  See  discussion  in  Section  IV.B.2,  infra. 
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whether  an  exercise  or  conversion  of  a 
derivative  security  should  be  reported 
currently  on  a  Form  4.  even  though  the 
acquisition  or  disposition  of  underlying 
stock  may  be  exempt  from  section  16(b). 

3.  Dispositions 

Currently,  dispositions  of  derivative 
securities  through  sale,  exercise, 
conversion,  expiration,  surrender,  or 
cancellation  are  considered  reportable 
events.*”*  The  writing  of  an  option 
constitutes  a  sale.  Under  proposed  Rule 
16a-4(a),  dispositions  of  derivative 
securities  that  involve  sales  would 
continue  to  be  reported  on  a  current 
basis  on  Form  4.  Dispositions  not 
involving  sales  [e.g.,  exercises, 
conversions,  gifts,  and  expirations  of 
long  derivative  securities  positions) 
would  be  exempted  from  section 
16(b)  and  would  be  eligible  for 
annual  reporting  on  Form  5.  Expirations 
of  long  derivative  securities  positions 
cannot  result  in  a  short-swing  profit  and 
so  are  impliedly  exempt  from  section 
16(b):  thus,  they  are  reported  on  Form  5. 
Expirations  of  short  derivative  securities 
positions,  however,  may  result  in  short¬ 
swing  profit  and  should  be  reported  on 
Form  4. 

4.  Put  Options 

Unlike  the  current  rules  under  section 
16,  the  proposed  rules  specifically 
address  the  treatment  of  put  options. 

The  acquisition  of  a  put  option  would  be 
reported  on  Form  4  as  the  acquisition  of 
a  derivative  security.  For  purposes  of 
sections  16(b)  and  (c),  however,  it  would 
also  be  treated  as  the  sale  of  the 
underlying  security.  When  the  exercise 
of  a  put  option  is  exempt  from  section 
16(b)  under  proposed  Rule  16b-6(b),  the 
transaction  would  be  reported  on  the 
annual  Form  5;  otherwise,  it  would  be 
reported  currently  on  Form  4.  The 
cancellation  of  expiration  of  a  long  put 
option  would  be  reported  in  a  manner 
similar  to  the  cancellation  or  expiration 
of  a  long  call  option.*”'*  The  writing  of  a 
put  option  would  be  treated  as  a  call 
equivalent  position  (just  as  the  writing 
of  a  call  option  would  be  treated  as  a 
put  equivalent  position). 

B.  Short-Swing  Profit  Recovery 

The  current  rules  under  section  16  do 
not  address  the  issue  of  section  16(b) 
liability  for  transactions  in  derivative 
securities.  When  the  Commission 
adopted  current  Rule  16a-2(b),  it 
specifically  declined  to  decide  whether 
transactions  in  derivative  securities 
could  give  rise  to  an  action  for  short- 

'  See  current  Rule  16a-6(a). 

'®®  See  Section  IV.B.3.,  infra. 

See  Section  IV.A.3.,  supra. 


swing  proHt  recovery.  It  chose  instead  to 
leave  the  decision  to  the  courts.*”*  The 
courts,  however,  have  not  provided 
debnitive  guidance  in  the  area.  Some 
cases  have  found  that  an  option  does 
not  confer  benebcial  ownership  of  the 
underlying  security  for  purposes  of 
section  16(b)  until  exercised,  unless  the 
down  payment  is  so  large  that  an 
exercise  is  compelled  economically,*”* 
or  unless  the  option  conveys  significant 
rights  of  ownership  (such  as  voting 
power).**”  In  contrast,  other  cases  have 
stated  that  derivative  securities  do 
convey  beneflcial  ownership  of  the 
underlying  security.*  *  * 

1.  Acquisitions 

The  proposed  rules  would  treat  the 
acquisition  or  disposition  of  a  derivative 
security  as  a  transaction  in  the 
underlying  security  for  section  16(b) 
purposes.  Thus,  for  example,  a  purchase 
of  a  call  option  could  be  matched  with  a 
sale  of  convertible  preferred  stock,  if 
they  both  shared  the  same  class  of 
underlying  equity  seciuity.  In  general, 
the  acquisition  or  disposition  of  the 
underlying  security  through  exercise 
would  be  viewed  as  an  exempt 
transaction,  as  discussed  below. 

The  determination  as  to  whether  a 
transaction  should  be  subject  to  short¬ 
swing  profit  recovery  is  based  upon 
profit  potential  and  the  opportunity  for 
abuse  of  inside  information.  Derivative 
securities  clearly  provide  such 
opportunity  for  abuse  and  have  figured 
largely  in  a  number  of  the  Commission’s 
insider  trading  cases.***  Indeed,  the 
opportimity  for  profit  is  usually 
magnified  through  the  use  of  derivative 
securities  because  the  leverage  involved 
allows  a  substantially  greater  profit 
opportunity. 

There  is  little  economic  difference 
between  the  potential  for  abuse  of 
inside  information  by  the  combined 
trading  of  underlying  securities  and 
derivative  securities,  as  opposed  to 
trading  just  one  type  of  security,  and  the 

Exchange  Act  Release  No.  8325  (June  6. 1968) 
[33  FR  8774). 

'®*  E.g..  Bershad  v.  McDonough,  428  F.2d  693  (7th 
Cir.  1970). 

*  *®  See  Colon  v.  Monumental  Corp.,  713  F.2d  330 
(7th  Cir.  1983):  Newman  v.  RKO  General  Inc..  425 
F.2d  348  (2d  Cir.).  cert  denied.  400  U.S.  854  (1970). 

•  ‘ '  See  Gund  v.  First  Florida  Banks,  Inc.,  726  F.2d 
682  (11th  Cir.  1984)  (sale  of  convertible  debentures 
may  be  matched  with  purchase  of  underlying  stock); 
Seinfeld  v.  Hospital  Corp.  of  America,  685  F.Supp. 
1057  (N.D.  Ill.  1988)  (acquisition  of  option  should  be 
matched  with  sale  of  underlying  stod(). 

"  *  A  number  of  cases  brought  by  the 
Commission  for  insider  trading  have  involved 
derivative  securities.  See.  e.g..  SEC  v.  Tome,  833 
F.2d  1086  (2d  Cir.  1987);  SEC  v.  Collier,  Litigation 
Release  No.  11817  (July  26, 1988);  SEC  v.  Certain 
Unknown  Purchasers,  et  al.  Litigation  Release  No. 
11012  (Feb.  26. 1986). 


distinction  drawn  in  some  cases  does 
not  further  the  purposes  of  section  16.*  ** 
For  example,  an  insider  might  purchase 
a  call  option,  instead  of  stock,  to  take 
advantage  of  favorable  inside 
information.  If  the  insider  were  to  sell 
stock  within  six  months,  a  short-swing 
profit  would  be  realized.  Under  the 
current  rules,  it  is  uncertain  that  a  court 
would  order  recovery  of  such  profit. 

2.  Exercises  and  Conversions 

Currently,  exercises  and  conversions 
of  derivative  securities  are  treated 
differently,  for  purposes  of  section  16(b), 
even  though  they  are  substantially 
similar  in  effect.  In  the  case  of  call 
equivalent  positions,  both  exercises  and 
conversations  entail  a  closing  of  a 
derivative  security  and  a  simultaneous 
acquisition  of  the  underlying  security. 
Exercises  of  put  equivalent  positions 
entail  a  disposition  of  a  derivative 
security  and  a  simultaneous  disposition 
of  the  underlying  security.  An  exercise 
generally  is  accompanied  by  a  payment 
of  cash  equal  to  the  strike  price, 
whereas  a  conversion  usually  does  not 
involve  a  cash  payment.  While  current 
case  law  exempts  the  disposition  of  the 
derivative  security  from  section  16(b)  for 
both  exercises  and  conversions,*  **  the 
acquisition  of  the  underlying  security 
has  been  treated  differently.  Apparently 
because  there  generally  is  no  cash  paid 
in  a  conversion,  the  courts  have  treated 
the  acquisition  of  the  imderlying 
security  through  a  conversion  as  an 
exempt  transaction,  while  exercise  of  an 
option  is  treated  as  a  non-exempt 
acquisition.**® 

The  current  rules  encourage  insiders 
to  change  the  form,  rather  than  the 
substance,  of  transactions  to  avoid 
short-swing  profit  liability.  A  few 
examples  illustrate  the  problem: 

(1)  Insider  A  is  granted  a  stock  option 
pursuant  to  an  employee  benefit  plan  of 
the  registrant,  while  Insider  B  is  granted 
stock  (rather  than  an  option)  pursuant  to 
another  benefit  plan  of  the  registrant. 
Five  years  later,  both  insiders  decide  it 
is  time  to  sell  their  stock  for  personal 

•  >»  See,  e.g..  Morales  v.  Mapco,  Inc.,  541  F.2d  233 
(10th  Cir.  1976):  Silverman  v.  Landa,  306  F.2d  422  (2d 
Cir.  1962).  These  fudicial  decisions  did  not  match  a 
transaction  in  a  derivative  security  with  a 
transaction  in  the  underlying  security. 

"*  See.  e.g..  Blau  v.  Lamb.  363  F.2d  507  (2d  Cir. 
1966),  cert  denied.  385  U.S.  1002  (1967) 
(conversions);  Blau  v.  Ogsbury,  210  F.2d  426  (2d  Cir. 
1954)  (exercises). 

* **  Eg.,  Blau  V.  Lamb,  supra; Ferraiolo  v. 
Newman,  259  F.2d  342  (6th  Cir.  1958),  cert,  denied, 
359  U.S.  927  (1959).  Current  Rule  16b-9  [17  CFR 
240.16b-9)  exempts  only  conversions  where  15 
percent  or  less  of  the  market  value  of  the  securitirs 
acquired  is  paid  as  part  of  the  exercise  of  the 
derivative  security. 
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reasons.  Insider  A  exercises  the  option 
and  sells  the  stock  received  from  the 
plan.  Insider  A  is  subject  to  short-swing 
profit  recovery  *  *®  and  may  be 
compelled  to  disgorge  much  of  the  proHt 
derived  from  the  five  year  accretion  in 
value  of  the  underlying  stock.  Insider  B, 
absent  a  separate  purchase  of  stock,  is 
not  subject  to  shortswing  proHt  recovery 
and  may  keep  the  resulting  profit 

(2)  An  insider  owns  1000  shares  of 
stock  and  decides  to  purchase  a  call 
option  that  is  exercisable  into  100  shares 
of  stock.  Two  months  later,  the  insider 
sells  200  shares  of  stock.  One  month 
after  the  sale,  the  insider  decides  to 
exercise  the  call  option  as  it  is  about  to 
expire.  The  insider  exercises  the  option 
and  keeps  the  100  shares  received.  This 
insider  might  be  found  responsible  for 
two  short-swing  trades  of  100  shares 
each,  even  though  the  insider  actually 
purchased  only  100  shares  of  stock.^^'' 
Thus,  the  insider  might  be  subjected  to 
double  recovery  because  the  current 
rules  would  find  two  purchases  of  an 
equity  security  from  one  derivative 
security.**® 

(3)  Two  insiders  purchase  warrants 
and  seven  months  later  want  to  realize 
the  profit.  The  insider  who  exercises  the 
warrant  and  sells  the  underlying  stock 
that  is  received,  is  subject  to  short¬ 
swing  profit  recovery.  The  insider  who 
sells  the  warrant  to  someone  else  (for 
the  same  amount  of  profit)  is  not  subject 
to  short-swing  profit  recovery.**® 

The  Commission  proposes  a 
significant  departure  from  most  of  the 
current  case  law  concerning  exercises 
and  conversions.  Proposed  Rule  16b- 
6(b)  would  treat  exercises  and 
conversions  identically,  since  they 
operate  in  a  like  manner.**®  Both 

'  '*  The  exercise  of  the  option  would  be  deemed  a 
purchase  of  the  underlying  stock,  followed  by  an 
immediate  sale  of  that  same  stock. 

The  purchase  of  the  option  might  be  matched 
with  the  sale  of  the  first  100  shares  (see  Cund  v. 

First  Florida  Banks,  Inc.,  726  FAl  682  filth  Cir. 
1984)).  and  the  exercise  of  the  option  would  be 
deemed  another  purchase,  but  of  the  underiying 
stock  that  could  be  matched  with  the  other  100 
shares  sold. 

'  '*  While  a  court  has  yet  to  address  the  double 
recovery  issue,  it  is  doubtful  that  such  a  recovery 
would  be  permitted.  The  example,  however, 
illustrates  the  problem  with  the  current  scheme. 

*  •  •  See  Portnoy  v.  Setigman  tr  Latz,  Inc.,  516  F. 
Supp.  1188  (S.D.NY  1981) 

'  •®  See  Seinfeld  v.  Hospital  Corp.  of  America, 
supra,  where  the  court  stated:  *The  courts  have 
strayed  because  they  have  viewed  the  intervening 
event — the  exercise  of  the  option  for  stock — as  an 
independent  purchase.  This  is  incorrect.  Because 
the  option  holder  already  owns  the  right  to  purchase 
the  stock  at  a  6xed  price,  his  decision  to  actually 
exercise  the  option  does  not  provide  him  the  ability 
to  earn  insider  profits  and  thus  does  not  constitute  a 
section  (b)  ‘purchase’.”  685  F.  Supp.  at  1066. 


exercises  and  conversions  of  in-the- 
money  ***  derivative  securities  would 
be  deemed  purchases  of  the  underlying 
securities  exempt  from  section  16(b). 
because  they  merely  change  fi'om 
indirect  to  direct  the  nature  of  the 
beneficial  ownership  in  the  underlying 
stock,  without  causing  any  change  in  the 
potential  for  profit.  Exempting  the 
conversion  and  exercise  also  appears 
appropriate  since  any  profit  is  realized 
at  the  time  the  underlying  securities  are 
sold  for  cash  or  its  equivalent.*** 

The  proposed  rules  would  resolve 
each  of  the  problems  illustrated  above. 
Although  there  would  be  two  purchases 
(a  purchase  at  acquisition  or  grant  of  the 
derivative  security  and  a  purchase  at 
exercise)  for  reporting  purposes,  the 
purchase  incident  to  an  exercise  of  an 
in-the-money  derivative  security  would 
be  exempt  fi'om  the  short-swing  profit 
recovery  provisions  of  section  16(b),*** 
An  insider  could  purchase  a  call  option, 
exercise  it  at  any  time,  and  sell  the 
underlying  stock  without  being  subject 
to  recovery,  if  the  sale  occurred  at  least 
six  months  after  the  initial  purchase  of 
the  call  option. 

Current  Rule  16b-6  was  intended  to 
limit  the  profit  recoverable  from  the 
exercise  of  a  long-term  option.  It 
provides  that  a  price  not  lower  than  the 
lowest  stock  price  within  six  months 
(before  or  after)  the  date  of  sale  shall  be 
deemed  the  pu^ase  price.  Thus,  an 
insider  exercising  an  option  held  over 
six  months  would  have  the  purchase 
price  equal  to  either  the  strike  price  or 
the  lowest  stock  price  within  six  months 
of  the  sale,  whichever  resulted  in  the 
least  profit  The  proposed  exemption  for 
exercises  renders  current  Rule  16b-6 
unnecessary.  Accordingly,  current  Rule 
16b-6  is  proposed  to  be  rescinded. 

As  drafted  proposed  Rule  16b-6(b) 
would  not  exempt  exercises  of  out-of- 
the-money  derivative  securities.  There 
appear  to  be  few,  if  any,  legitimate 

'*•  IVhen  the  exercise  price  for  a  derivative 
security  is  less  attractive  than  the  market  price 
(higher  in  the  case  of  call  options  or  lower  in  the 
case  of  put  options),  the  option  is  considered  out-of- 
the-money.  If  the  exercise  price  and  market  price 
are  the  same,  the  option  would  be  considered  at- 
the-money  and  if  the  exercise  price  is  more 
attractive  than  the  market  price,  the  option  would 
be  considered  in-the-money. 

***  The  Internal  Revenue  Service,  in  certain 
cases,  considers  an  exercise  as  a  taxable  event  (see 
IRC  it  83(b).  421-425  (1986));  however,  the  purposes 
of  section  16  are  different  from  the  purposes  of  the 
tax  code.  See  Greene  v.  Dietz,  247  F.2d  689, 694 
upon  securities  transactions  is  irrelevant  to  the 
Commission's  determination  to  exempt  a  type  of 
transaction). 

Two  purchases,  one  of  the  option  and  one  of 
the  underlying  security,  would  be  reported  so  that 
shareholders  could  monitor  the  insider's  actual 
holdings,  even  if  die  reporting  was  deferred  to  the 
annual  Form  5. 


reasons  for  such  exercises.  Convertible 
securities,  however,  would  not  be 
subject  to  this  limitation  because  most 
convertible  securities  trade  at  a 
premium  over  the  underlying  securities 
and  otherwise  would  be  viewed  as 
being  out-of-the-money. 

The  Commission  requests  comment  on 
the  appropriateness  of  extending  the 
exemption  to  include  out-of-the-money 
derivative  securities.  Those  favoring 
such  an  extension  should  address 
specifically  those  instances  where  such 
exercises  could  be  legitimately 
expected.  The  Commission  requests 
comment  on  any  additional  limitations 
on  the  exemption  that  would  be 
appropriate. 

3.  Dispositions 

a.  Background.  As  discussed  above, 
acquisitions  of  derivative  securities 
would  be  deemed  to  convey  beneficial 
ownership  in  the  underlying  securities. 

A  decrease  in  or  liquidation  of  a  call 
equivalent  position  could  be  matched 
with  either  an  acquisition  of  the 
underlying  security  or  an  increased  put 
equivalent  position  exercisable  for  the 
same  underlying  equity  security.**® 

There  are  several  different  types  of 
dispositions  of  derivative  securities: 
sales,  exercises  or  conversions, 
expirations,  and  cancellations.  As 
proposed,  if  an  insider  sells  a  derivative, 
security  such  as  a  call  option,  warrant 
or  convertible  security,  that  transaction 
could  be  matched  wi  A  a  purchase  of 
another  derivative  or  the  underlying 
security  for  short-swing  liability.  If  a 
derivative  security  were  disposed  of 
through  an  exercise  or  conversion,  the 
disposition  of  the  derivative  security 
generally  would  be  exempt  from  short¬ 
swing  profit  recovery  by  operation  of 
proposed  Rule  16b-6(b).  In  most  cases, 
expirations  of  a  long  position  in  a 
derivative  instrument  cannot  result  in 
short-swing  profits.  However,  in  the 
case  of  an  expiration  of  a  short  opticm 
position,  the  expiration  would  be  treated 
as  the  purchase  of  the  option  because 
there  is  short-swing  profit  potential  in 
such  a  case.***  Cancellations  generally 
would  not  be  considered  sales  where 
the  option  issuer  paid  no  compensation 
to  the  holder.  The  issuer’s  replacement 
of  the  cancelled  security  with  a 
comparable  derivative  security  would 
be  viewed  as  a  redemption  of  the  old 

Thu  would  include  derivative  securities  that 
are  exercUable  or  convertible  into  other  derivative 
securities  that  are.  in  turn,  exercisable  for  the  same 
underlying  security. 

For  example,  an  insider  writes — that  is, 
sells — a  standardized  call  option  for  S2  per  share. 
Three  months  later  it  expires  worthless  and  the 
insider  profits  the  full  $2  per  share. 
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security  and  issuance  of  a  new  security 
and  would  not  be  exempt,  unless 
satisfying  the  exemption  for 
redemptions  in  proposed  Rule  16b-4.‘** 
An  extension  of  a  derivative  security 
that  is  about  to  expire  would  be  viewed 
similarly.  Comment  is  solicited  on 
whether  the  proposed  treatment  of 
extensions  of  derivative  instruments 
would  affect  the  considerations  under 
which  such  extensions  commonly  are 
made. 

A  grant  of  an  option  may  be  viewed 
as  a  sale  of  the  derivative  security  by 
the  writer  of  the  option,  if  consideration 
is  received  for  the  option.  The  courts 
have  stated  generally  that  writing  an 
option  is  not  a  sale  unless  an  exercise  of 
the  option  is  compelled  economically 
through  a  sufficiently  large 
downpayment.**^  However,  that 
analysis  has  evolved  in  the  context  of 
viewing  the  exercise  of  options  as  an 
acquisition  or  disposition  subject  to 
section  16(b]  liability.  Given  the  theory 
underlying  the  proposed  rules,  that 
transactions  in  the  derivative  securities 
generally  should  be  viewed  for  Section 
16  purposes  as  proxies  for  transactions 
in  the  underlying  securities,  the 
proposed  rules  would  treat  the  writing 
of  a  put  or  call  option  as  an  acquisition 
or  disposition  of  the  underlying  security 
subject  to  section  16(b). 

b.  Determination  of  prof  it  As  a  result 
of  the  proposed  treatment  of  derivative 
securities,  there  will  be  short-swing 
purchases  and  sales  involving  both 
derivative  securities  and  underlying 
securities  or  two  different  types  of 
derivative  securities.  For  ease  of 
administration,  the  Commission  is 
proposing  alternative  rules  to  assist 
courts  in  calculating  short-swing  profits 
in  such  cases. 

The  Commission  recognizes  that  the 
measurement  of  short-swing  profits  in 
transactions  Involving  derivative 
securities  can  be  a  source  of  substantial 
confusion  and  complexity  in  actions 
brought  pursuant  to  section  16(b).  The 
difficulty  in  assessing  short-swing 
proflts  in  transactions  involving 
derivative  securities  arises  from  two 
distinct  sources. 

First,  section  16(b)  of  the  Act 
specifically  provides  for  recovery  of 
short-swing  profits  “realized”  by  an 
insider  "from  any  purchase  or  sale,  or 
sale  and  purchase,  of  any  equity 


In  many  casea.  thla  type  of  stock  swap  will 
not  result  in  a  short-swing  proRt  because  the 
purchase  and  sale  «ntt  take  place  at  the  same  time. 
Further,  if  the  swap  %eas  made  pursuant  to  an. 
employee  benefit  plan  satisfying  Rule  16b-3.  the 
acquisition  of  the  new  security  would  be  exempt. 

See  Kent  County  Land  Ca  ¥.  Occidental 
Petroleum,  411  U.S.  58X  601  (1973k  Benhad  v, 
McDonough  supra. 


security  of  such  issuer.”  Thus,  if  an 
insider  realizes  profits  fi'om  a 
transaction  involving  derivative 
securities,  but  that  profit  is  not 
attributable  to  changes  in  the  price  of 
the  underiying  equity,  then  it  can  be 
argued  that  those  short-swing  profits 
should  not  be  subject  to  recovery  under 
section  16(b). 

For  example,  suppose  an  insider 
purchases  a  convertible  instrument  on 
January  1  when  the  price  of  the 
underlying  security  is  $50  per  share.  The 
price  of  tlm  underlying  equity  remains  at 
$50  for  all  of  January.  By  February  1, 
however,  interest  rates  decline  sharply 
and  the  insider  sells  the  convertible  at  a 
profit.  The  profit  realized  by  the  insider 
in  this  transaction  appears  to  be 
attributable  to  changes  in  interest  rates, 
and  not  to  changes  in  equity  prices  that 
could  be  related  to  the  sort  of  insider 
abuse  that  Congress  intended  to  prevent 
through  the  adoption  of  section  16(b). 
Accordingly,  it  could  be  argued  that 
profit  recovery  techniques  applied  in 
transactions  involving  derivative 
securities  should  ideally  separate  profits 
attributable  to  changes  in  the  price  of 
the  underlying  equity  from  profits 
attributable  to  changes  in  interest  rates 
or  other  factors. 

The  second  source  of  difficulty  in 
calculating  damages  in  short-swing 
transactions  involving  derivative 
securities  arises  from  the  inherent 
complexity  of  these  instrument^  For 
examine,  the  value  of  a  call  option 
depends  on  the  price  of  the  underlying 
stock,  the  exercise  price  of  the  option, 
prevailing  interest  rates,  the  option’s 
time  to  expiration,  and  the  volatility  of 
the  underiying  equity.***  Even  if  there  is 
no  change  in  the  price  or  volatility  of  the 
underlying  equity,  the  value  of  the 
option  will  change  simply  because  the 
time  to  expiration  changes  or  because 
interest  rates  change.  Instruments  that 
are  more  complex  than  a 
straightforward  call  option  will  be 
correspondingly  more  difficult  to  value. 
For  example,  the  value  of  convertible 
bonds  and  convertible  preferred  stocks 
contains  a  fixed  income  component  that 
is  priced  like  a  bond  and  a  warrant  or 
option  on  the  underiying  equity.***  It 
could  be  argued  that  a  short-swing  profit 
rule  should  focus  on  the  profits  earned 
from  the  warrant  or  optionlike 
component  of  such  an  instnunent  and 
separate  out  profits  attributable  to 
changes  in  the  value  of  the  bond-like 
component 


***  See,  e.g.,  R.A.  Krealey  ft  S£.  Meyen. 
Principles  of  Corporate  Finance  Wh  Table  20-2 
(1986.  3d  ed.). 

See  e.g.,  G.  Gastineau.  The  Options  Manual 
233  (1988.  3d  ed.). 


Substantial  progress  has  been  made  in 
the  valuaiton  of  options  and  derivative 
instruments,  and  techniques  such  as  the 
Black-Scholes  option  valuation  formula 
and  its  progeny  are  now  widely  used  by 
traders  in  the  maiketplace.***  Indeed, 
many  traders  who  rely  on  these  rather 
intricate  mathematical  formulas  are  not 
mathematically  sophisticated  and  “are 
not  for  the  most  part  trained  in  the 
formula’s  mathematical  derivation:  they 
just  use  a  specially  programmed 
calculator  or  set  of  tables  to  find  the 
value  of  [an]  (^tion."*®* 

The  Commission  recognizes,  however, 
that  the  interests  of  precision  must  be 
balanced  against  the  costs  of 
computation.  The  interests  of  justice  and 
Congress’  purpose  in  adopting  section 
16(b)  will  not  be  served  by  turning  every 
case  involving  derivative  instruments 
into  a  battle  of  experts  over  competing 
models  of  option  valuation.  Accordingly, 
the  Commission  seeks  to  provide  certain 
benchmaiks  or  rules  of  thumb  to  be 
applied  in  short-swing  transactions 
involving  derivative  securities.  These 
benchmarks,  or  rules  of  thumb,  are  not 
meant  to  preclude  reliance  on  more 
detailed  evaluation  techniques  when 
circumstances  warrant 
Under  Alternative  A.  proposed  Rule 
16b-6(d)(l)  would  provide  a  benchmark 
measure  of  recovery  in  relatively  simple 
transactions  involving  purchases  and 
sales  of  the  same  derivative  instrument 
[e,g„  the  purchase  and  sale  of  call 
options  with  identical  strike  prices  and 
expiration  dates — the  opening  and 
closing  of  a  call  option  position— or  the 
purchase  and  sale  of  the  same  series  of 
convertible  debentures).  Under  these 
circumstances,  the  actual  prices  realized 
are  likely  to  provide  reasonable 
benchmarks  for  a  seciton  16(b)  short¬ 
swing  profits  calculation.  Changes  in 
valuation  due  to  change  sin  interest 
rates,  the  passage  of  time,  or  other 
factors  are  likely  to  be  dominated  by 
changes  in  valuation  due  to  changes  in 
the  price  or  volatility  of  the  underlying 
equity — factors  that  Congress  intended 
to  address  through  adoption  of  section 
16(b).  In  circumstances  where  this 
benchmaik  is  likely  to  misstate  the 
short-swing  profits  attributable  to 
changes  in  the  price  or  volatility  of  the 
underlying  equity,  proposed  Rule  16b- 
6(d)(2)  would  provide  for  the  application 
of  more  precise  measurement 
techniques.  The  Commission  requests 
comment  on  the  appropriateness  of  this 


See;  eg.,  Braaley  a  Meyers,  supra  n.  128; ). 
Cox  ft  M.  Rubinateia.  Options  Mark^  (1965); 
Gastineau.  supra  n.  129. 

•»*  Brealey  ft  Meyers  at  488. 
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proposed  benchmark  and  suggestions 
regarding  other  suitable  approaches. 

Proposed  Rule  16b-6(d)(2)  of 
Alternative  A  would  address  more 
complicated  situations  involving 
purchases  and  sales  of  derivative 
securities  that  do  not  have  identical 
financial  characteristics,  as  well  as 
combined  purchases  and  sales  of 
derivative  securities  and  underlying 
securities.  For  example,  an  insider  may 
but  call  options  and  then  sell  convertible 
debentures,  or  buy  put  options  and  then 
buy  the  underlying  equity.  Rule  16b- 
6(d)(2)  sets  the  difference  in  price  of  the 
underlying  security  on  the  relevant  trade 
dates  as  the  maximum  potential 
recovery.  For  example,  if  on  January  1 
an  insider  buys  call  options  covering 
1,000  shares  when  the  underlying  equity 
is  trading  at  $50  per  share  and  on 
February  1  sells  debeiitures  convertible 
into  500  shares  when  the  underlying 
equity  is  trading  at  $60  per  share,  the 
maximum  recovery  in  this  situation 
would  be  $5,000  (the  $10  per  share 
change  in  valuation  of  the  imderlying 
equity  between  January  1  and  February 
1  multiplied  by  the  500  share  equivalents 
purchased  and  then  sold  in  the 
derivative  securitites  transactions). 

This  measure  of  maximum  recovery  is 
most  likely  to  approximate  actual  short 
swing  profits  in  situations  in  which  the 
purchases  and  sales  involve  derivative 
instruments  that  are  deep  in  the  money. 
This  maximum  recovery  measure  is 
likely  to  overstate  short  swing  profits 
when  at  least  one  of  the  instruments 
purchased  or  sold  was  out  of  the  money 
at  the  time  of  the  transaction.  This 
measure  of  maximum  recovery  does, 
however,  provide  a  reasonable  ceiling 
on  profit  recovery  because,  absent  sharp 
changes  in  the  volatility  of  the 
underlying  security,  the  value  of  the 
option  component  of  a  derivative 
security  will  increase  or  decrease  by  no 
more  than  $1  for  every  $1  change  in  the 
value  of  the  underlying  equity. 

Proposed  Rule  16b-6(d)(2)  also 
provides  a  rule  of  thumb  for 
approximating  short-swing  profits  in 
situations  involving  short-swing 
purchases  or  sales  of  dissimilar 
derivative  securities.  This  rule  of  thumb 
would  approximate  short-swing  profits 
by  calculating  the  proHts  that  would 
have  been  realized  had  the  transaction 
involved  only  the  security  that  was 
actually  purchased  or  only  the  security 
that  was  actually  sold.  Thus,  consider 
the  previous  example  of  a  purchase  of  a 
call  option  covering  1,000  shares 
followed  by  the  sale  of  debentures 
convertible  into  500  shares.  The  short¬ 
swing  profits  realized  in  this  transaction 
could  be  approximated  either  by  (1) 


calculating  the  price  that  would  have 
been  received  on  February  1  had  the 
insider  sold  call  options  covering  500 
shares  at  the  same  strike  price  as  the 
options  bought  on  January  1,  and 
matching  those  proceeds  against  the 
January  1  purchase,  or  (2)  calculating  the 
price  that  would  have  been  paid  on 
January  1  had  the  insider  purchased 
convertible  debentures  covering  500 
shares  and  matching  that  acquisition 
cost  against  the  February  1  sale.  In 
effect,  this  rule  of  thumb  translates  the 
transaction  that  actually  occurred  into 
matched  transactions  in  identical 
derivative  securities.  The  rule  of  thumb 
then  applies  the  valuation  method 
proposed  in  Rule  16b-(d)(l)  to  the 
reconstructed  transaction. 

The  Commission  requests  comment  on 
the  appropriateness  of  the  benchmarks 
and  rules  of  thumb  contained  in 
proposed  Rule  16b-6(d)(2)  of  Alternative 
A  and  specifically  seeks  discussion  of 
situations  in  which  these  guidelines  may 
be  inappropriate  or  should  be  modihed, 
as  well  as  suggestions  for  further 
clarification  that  should  be  provided  by 
the  rule.  The  Commission  also  requests 
comment  providing  suggestions  for  other 
benchmarks  or  rules  of  thumb  that  can 
usefully  be  employed  in  situations 
involving  purchases  and  sales  of 
derivative  instruments  with  dissimilar 
characteristics,  or  combined 
transactions  involving  both  derivative 
securities  and  underlying  securities. 

The  Commission  recognizes,  however, 
that  benchmarks  and  rules  of  thumb  are 
not  appropriate  in  all  situations. 
Accor^ngly,  proposed  Rule  16b-6(d)(3) 
of  Alternative  A  would  provide  that,  to 
the  extent  practical  and  necessary  in 
order  to  provide  an  equitable  measure  of 
recovery,  short-swing  profits  may  be 
calculated  through  the  application  of 
more  advanced  valuation  techniques, 
including  the  Black-Scholes  model  and 
its  progeny,  that  speciRcally  adjust  the 
valuation  of  derivative  securities  for 
changes  in  a  wide  variety  of  factors.  The 
Commission  requests  comment  on  the 
application  of  these  valuation 
techniques  in  actions  arising  under 
section  16(b),  whether  more  precise 
guidance  regarding  the  application  of 
these  techniques  can  or  should  be 
provided,  and  any  other  matters  relating 
to  the  method  of  calculating  recoveries 
under  section  16(b)  for  transactions 
involving  derivative  instruments. 

As  an  alterative  to  the  above  measure 
of  recovery,  the  Commission  proposes  a 
simple  measure  of  recovery  to  cover  all 
types  of  deriviate  securities,  which  is  to 
be  used  in  situations  involving  two 
different  types  of  securities.  Alternative 
B  would  define  profits  based  upon  the 


price  movement  in  the  underlying 
security  during  the  short-swing  period  in 
question. 

The  time  of  day  of  the  transaction  is 
important  in  determining  profit  because 
the  price  could  fluctuate  significantly 
during  the  day.  Thus,  if  the  convertible 
preferred  was  purchased  in  the  morning, 
it  is  important  to  ascertain  the  value  of 
the  underlying  stock  at  the  same 
time.^®*  If,  for  example,  the  underlying 
stock  was  always  valued  at  the  end  of 
the  day,  the  price  could  change  enough 
to  defeat  the  purpose  of  a  standarized 
measure.^®® 

While  a  more  complex  rule,  such  as 
Alternative  A,  might  result  in  a  more 
precise  measure  of  proBt,  Alternative  B 
would  provide  a  simple  measure  of 
short-swing  proHt  while  leaving  litigants 
free  to  propose  and  the  courts  free  to 
adopt  alternative  measures  of  recovery. 

Commenters  should  address  which 
alternative  rule  is  preferable.  In 
addition,  commenters  are  requested  to 
address  whether  the  calculation  of  profit 
is  best  left  to  the  evolution  of  case  law 
before  the  courts. 

4.  Put  Options 

For  purposes  of  section  16(b),  a  put 
option  would  be  the  mirror  image  of  a 
call  option.  Acquisitions  of  put  options 
would  be  considered  sales  of  the 
underlying  securities.  Thus,  a  purchase 
of  stock  and  a  purchase  of  a  put  option, 
within  six  months,  would  be  considered 
a  short-swing  transaction,  subject  to 
section  16(b).  The  exercise  of  a  put 
option  would  be  deemed  an  exempt 
disposition  of  the  put  option  (if  the 
option  was  in-the-money)  and  an 
exempt  sale  of  the  underlying  securities. 
Thus,  in-the-money  put  options  would 
be  eligible  for  the  exercise  exemption  of 
proposed  Rule  16b-6(b)  and  out-of-the- 
money  puts  would  not.  The  rationale  for 
the  exemption  would  be  the  same  as  for 
call  options,  discussed  above.  Finally, 
the  writing  of  a  put  option  would  be 
deemed  a  purchase  of  the  underlying 
securities,  as  establishing  a  call 
equivalent  position. 

C.  Short  Sales 

There  has  been  uncertainty 
concerning  the  application  of  the  short 


This  could  be  done  by  contacting  the 
exchange  or  quotation  dissemination  service.  Most 
securities  underlying  derivative  securities  are 
publicly  traded  and  subject  to  last  sale  reporting. 
See,  e.g.,  17  CFR  240.9b-l  (standardized  options). 

For  example,  an  insider  could  buy  stock  at  $10 
per  share  in  the  morning,  but  by  the  end  of  the  day 
bad  news  might  send  the  price  down  to  $7.  If  the 
insider  were  to  sell  an  option  one  month  later  when 
the  stock  was  at  $0,  a  proposed  measure  based  upon 
closing  prices  would  yield  a  two  dollar  short-swing 
profit,  when  the  insider  actually  lost  one  dollar. 
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sale  prohibitions  of  section  16(c)  to 
derivative  securities.***  In  the  absence 
of  a  rule,  there  has  been  only  one 
judicial  decision  addressing  the 
issue.***  In  that  case  the  court  found 
that  the  sale  of  a  call  opticm  €uid  a  put 
option  did  not  violate  Section  16(c)  for 
three  reasons:  (1)  The  writing  of  the 
option  was  not  viewed  as  a  rule  of  the 
underlying  stock;  (2)  the  writer  of  an 
option  cannot  control  when  an  option  is 
exercised,  which  enables  the  seller  to 
qualify  for  the  good  faith  "undue 
inconvenience”  exemption  of  the 
provision;  and  (3)  the  Commission  had 
failed  to  regulate  trading  in  options.  In 
the  26  years  since  the  case  was  decided, 
much  has  changed.  In  particular, 
derivative  securities  have  become  more 
widespread  and  options  are  now  traded 
on  exchanges  in  accord  with 
Commission  regulations. 

The  proposed  treatment  of  derivative 
securities  is  intended  to  subject 
derivative  securities  to  the  short  sale 
prohbitions  of  section  16(c).  The 
potential  for  abuse  is  not  less  when 
insiders  establish  put  equivalent 
positions,  rather  than  selling  short 
underlying  securities.  Indeed,  options 
were  instrumental  to  insiders  in  the 
notorious  “bear  raids”  of  the  early 
1930’s.*®®  A  reading  of  the  legislative 
history  indicates  the  Congress  did  not 
want  insiders,  with  access  to  inside 
information,  speculating  in  their 
company’s  stock  by  acquiring  short 
positions.  Further,  Congress  did  not 
want  insiders  to  take  short  positions  in 
conflict  with  their  fiduciary  duties, 
because  insiders  could  use  short 
positions  to  manipulate  a  stock  price  or 
to  profit  by  a  fall  in  the  price  of  their 
company's  stock.  Derivative  securities 
can  be  used  to  establish  a  short  position, 
even  where  the  insider  has  large  stock 
holdings.  The  proposed  rule  thus  would 
ensure  that  an  insider  does  not  have  an 
economic  interest  in  the  poor 
performance  of  the  issuer’s  stock. 

Under  the  proposal,  insiders  could 
establish  put  equivalent  positions  as  a 
hedge  ***  against  underlying  stock 


Section  16(c)  provides,  in  part  that  it  is 
unlawful  for  insiders  to  directly  or  indirectly  sell 
any  equity  securities  that  they  do  not  own  or  do  not 
deliver  within  20  days.  There  ia  a  good  faith 
exception.  Short  selling  is  discussed  further  in 
Section  VI.D.,  infra. 

Silverman  v.  Lando,  306  F.2d  422  (2d  Cir. 

1962). 

The  options  were  granted  to  the  insiders  so 
they  would  have  protection  when  they  sold  short.  If 
they  were  unsuccessful  in  manipnlating  the  price 
down  and  were  forced  to  cover  their  shml  sales, 
they  could  exercise  the  options  and  acquire  the 
necessary  stock.  See  Sto^  Exchange  Practices  at 
51-52. 

The  term  "hedging"  means  lessening  the  risk 
of  loss  by  offsetting  the  risk  of  a  securities  position 
with  an  opposite  position  in  a  related  security. 


positions.  Proposed  Rule  16c-4(a)  would 
permit  an  insider  to  conduct  these 
transactions,  as  long  as  the  seciuities 
underlying  those  derivative  securities  do 
not  exceed  the  underlying  securities 
otherwise  owned  by  the  insider.*** 

This  permits  insiders  flexibility  in 
trading  derivative  securities.  The 
exemption  would  be  lost  if  the  insider 
later  sold  enough  underlying  securities 
that  the  securities  underlying  the  put 
equivalent  positions  exceeded  the 
number  of  imderlying  securities 
otherwise  owned.*** 

The  proposed  rule  would  permit 
trading  derivative  securities  against  a 
long  underlying  security  position,  but 
would  not  permit  selling  underlying 
securities  short  against  derivative 
securities.  The  prior  position  is  a 
legitimate  conservative  hedging 
strategy,  whereas  the  latter  position  is 
more  akin  to  true  short  selling. 

The  most  abusive  investment  pools  of 
the  early  1930’s  (that  involved  short 
selling)  involved  short  selling  of  the 
stock  while  holding  options  to  protect 
against  a  price  increase.  In  each  pool 
mentioned  in  the  legislative  history. 
Congress  was  quite  concerned  that  the 
pool  insiders  would  not  exercise  the 
option  but  would  instead  repurchase  the 
stock  in  the  open  maricet.  This  practice 
was  viewed  as  unethical.**®  Based  on 
this  Congressional  concern,  no  relief  is 
proposed  for  short  selling  against 
derivative  securities.  Comment  is 
requested,  however,  as  to  whether  it  is 
appropriate  to  differentiate  between 
short  selling  against  derivative 
securities  and  trading  derivative 
securities  against  stock. 

V.  Emi^oyee  Benefit  Plans 

Section  16  can  present  an  obstacle  to 
corporate  compensation  plans  that 
distribute  or  confer  rights  in  employer 
securities.  Distributions  flom  such  a 
plan  or  transactions  within  the  plan  are 
generally  deemed  to  be  purchases  or 
sales  within  the  meaning  of  section  16. 
However,  the  Commission,  aware  that 
some  benefit  or  retirement  plan 
transactions  do  not  aflord  an 
opporbmity  for  abuse  of  inside 
information,  adopted  current  Rules  16a- 
8(b),***  16a-8(g)(3),  and  16b-3***  to 
exempt  specified  transactions.  The  first 
two  rides  provide  an  exemption  fit)m 
both  reporting  and  short-swing  profit 


See  17  CFR  240.3b-3  (definition  of  thort  tale). 

Proposed  Rule  16c-4(b). 

Stock  Exchange  Practices  at  51-52. 

The  Rule  16a-8(b)  intra-trust  transaction 
exemption  applies  to  trusts  generally,  but  is 
commonly  us^  for  benefit  plans.  For  a  discussion 
of  that  exemption,  see  Section  IU.A.5.e.  supra. 

17  CFR  240.t6b-3. 


recovery  for  designated  intratrust  or 
intra-plan  transactions.  In  contrast.  Rule 
16b-3  applies  to  distributions  fiem  a 
benefit  plan  and  is  an  exemption  from 
short-swing  profit  recovery  only. 

A.  Current  Rules 

Current  Rule  16a-8(g)(3)  provides  an 
exemption  for  intra-trust  transactions  in 
indirect  interests  in  portfolio  securities 
held  by  “a  pension  or  retirement  plan 
holding  securities  of  an  issuer  whose 
employees  generally  are  the 
beneficiaries  of  the  plan.”  The 
Commission  has  defined  the  term 
“pension  or  retirement  plan”  to  mean  a 
plan  “in  which  participants  generally 
are  not  entitled  to  receive  a  distribution 
until  their  death,  retirement  or  other 
termination  of  employment”  ***  The 
exemption  is  not  available  to  plans  with 
withdrawal  provisions  unless  significant 
penalties  are  imposed  upon 
withdrawal,***  The  exemption  would  be 
retained  under  proposed  Rule  16a- 
5(d)(2)(iii).***  Comment  however,  is 
solicited  on  whether  the  exemption 
should  be  available  only  for 
transactions  made  without  the  prior 
approval  or  direction  of  the  insider, 
paralleling  proposed  Rule  16a-8. 

Current  Rule  16b-3  provides  an 
exemption  for  distributions  of  employer 
securities  fiom  plans  that  have  been 
approved  by  shareholders  and  are 
administered  by  disinterested  persons.  It 
also  permits  participants  to  tender 
shares  of  stock  to  the  employer  to 
exercise  an  option  and  to  cash-out  SARs 
under  specified  circumstances. 

B.  Proposed  Rules 

1.  General  Scheme 

The  proposed  amendments  would 
effect  three  major  changes  to  current 
Rule  16b-3:  (1)  Deletion  of  the 
shareholder  approval  requirement;  (2) 
increased  disinterested  administration 
requirements;  and  (3)  addition  of  a  six- 
month  holding  requirement  for 
derivative  securities. 

2.  Man  Awards  and  Distributions 

a.  Shareholder  approval.  Availability 
of  current  Rule  161^3  is  conditioned  on 
the  issuer’s  seeming  shareholder 
approval  of  the  compensation  plan  and 
any  material  amendments  to  the 
plan.***  Compensation  plans  must  be 
described  in  the  issuer’s  proxy 
statement,  **^  and  shareholder  sanction 


>«*  Relrase  34-18114  Q.  66  nSa 
•**  See  Release  34-18114  Qs.  70. 71. 
***  See  Section  IILA.S.iL,  supra. 

17  CFR  a4ai6b-3(a). 

'*'•  17  CFR  229.402, 
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of  plan  provisions  has  been  viewed  as  a 
measure  that  deters  insiders  from 
implementing  compensation  plans  that 
allow  for  abuse  of  inside  information. 

The  shareholder  approval  requirement 
has  been  criticized  as  unclear, 
burdensome,  and  ineffective  as  a 
deterrent.  The  need  to  determine 
whether  an  amendment  is  material  has 
resulted  in  a  multitude  of  interpretive 
requests,  many  provoked  by  changes  in 
plans  in  response  to  changes  in  the  tax 
laws.**® 

The  proposed  rules  would  delete  tlie 
requirement  for  shareholder  approval 
and  place  greater  reliance  upon  the 
disinterested  administration 
requirement  to  assure  that  opportunities 
for  abuse  are  minimized.  Comment  is 
requested,  however,  on  whether  the 
shareholder  approval  requirement 
should  be  retained  or  whether  there  are 
other  mechanisms  that  provide  better 
safeguards. 

b.  Disinterested  administration. 

Under  current  Rule  16b-3,  decisions 
regarding  participation  in  and  awards 
under  an  exempt  plan  must  be  made 
either  (1)  by  a  committee,  the  majority  of 
whom  are  disinterested  persons,  or  (2) 
by  a  pre-established  formula.**® 

Under  the  proposed  rule,  the 
definition  of  “disinterested  person” 
would  be  amended.  Currently,  a 
disinterested  administrator  is  one  who 
is  not  eligible  for  participation  in  any 
discretionary  company  plan  and  has  not 
participated  in  any  such  plan  for  the 
past  year.  To  be  a  disinterested 
administrator  under  the  amended 
definition,  a  person  could  not  participate 
in  any  discretionary  plan  of  the  issuer 
for  the  year  before  the  transaction  and 
could  not  be  eligible  to  participate  in 
any  discretionary  plan  for  the  three 
years  subsequent  to  the  transaction.  The 
exemption  would  be  lost  if  an 
administrator  failed  to  satisfy  the 
conditions  of  the  rule;  loss  of  the 
exemption  would  not,  however,  be 
retroactive. 

Given  the  multiplicity  of  plans  an 
issuer  frequently  has,  the  Commission 
requests  comment  as  to  whether  the  rule 
should  prohibit  prior  and/or  future 
participation  only  in  the  plan  as  to 

See.  e.g..  Centex  Corp.  (Nov.  7. 1988) 
(withholding  taxes);  Hibernia  Corp.  (Nov.  23. 1987) 
(amendments  to  conform  with  recent  changes  in  tax 
law). 

17  CFR  240.18l)-3(b).  "Disinterested  person"  is 
defined  in  16b-3(d)(3).  which  would  be  redesignated 
proposed  Rule  16b-3(c)(3). 

The  disinterested  administration  requirement  was 
adopted  in  1949  (Exchange  Act  Release  No.  4253 
(May  6. 1949)  (14  FR  2522)1.  deleted  in  1956 
(Exchange  Act  Release  No.  5312  (May  21. 1956)  (21 
FR  38461).  and  reinstated  in  1960  (Exchange  Act 
Release  No.  6275  (May  26. 1960)  (25  FR  4901 )). 


which  the  person  is  an  administrator.  *®“ 
The  Commission  recognizes  the 
administrative  burdens  the  proposed 
rule  will  impose,  and  requests  comment 
on  alternative  mechanisms  that  would 
serve  adequately  the  purposes  of  section 
16  and  be  more  efficient  from  the 
issuer’s  perspective.  The  Commission 
also  requests  comment  on  whether  the 
proposed  prohibition  on  subsequent 
participation  would  be  equally  effective 
if  it  covered  only  a  shorter  period,  such 
as  one  or  two  years. 

The  disinterested  administration 
requirement  in  proposed  Rule  16b- 
3(b)(l)(i)  has  been  further  revised  to 
require  an  administrator  to  exercise  sole 
discretion  in  administering  the  plan. 

This  is  similar  to  the  current 
requirement  in  Rule  16b-3(e)(3)(ii)  for 
SARs.  Current  Rule  16b-3(bj  does  not 
have  a  sole  discretion  requirement  and, 
thus,  the  participant  is  permitted  more 
investment  control. 

As  an  alternative,  proposed  Rule  16b- 
3(b)(l](ii)  provides  that  the  disinterested 
administration  requirement  is  satisHed  if 
insiders  exercise  no  control  or  discretion 
in  awarding  securities  under  any  plan  in 
which  the  administrator  participated 
during  the  past  year  or  participates  in 
the  following  three  years.*®*  In  these 
non-discretionary  plans,  securities 
awards  are  determined  automatically  by 
application  of  a  formula.  Given  the 
proposed  deletion  of  the  shareholder 
approval  requirement,  the  proposed  rule 
would  limit  the  number  of  amendments 
to  the  formula  that  could  be  made  to  one 
every  six  months.  Comment  is  solicited 
as  to  whether  amendments  should  be 
permitted  more  often  if  necessary  to 
comport  with  tax  law  changes. 

c.  Plan  limitations.  Current  Rule  16b- 
3(c),  *®*  which  provides  that  plans  must 
limit  dollar  and  security  awards  to  a 
Hxed  amount,  would  be  deleted  as 
unnecessary.  The  provision  was 
intended  to  prevent  adoption  of  open- 
ended  plans  that  could  avoid 
shareholder  approval  requirements. 
Since  the  Commission  proposes 
elimination  of  the  shareholder  approval 
requirement,  this  safeguard  would  be 
unnecessary. 

The  proposal  would  add  a  new 
requirement  that  derivative  securities  be 

The  staff  has  interpreted  the  rules  to  permit 
participation  in  other  plans  of  the  issuer  that  are  not 
subject  to  the  discretion  of  any  individual  or 
committee  (non-discretionary  plans).  See,  e.g., 
Hadco  Corporation  (Oct.  19, 1987).  This 
interpretation  would  be  codified  in  proposed  Rule 
16b-3(c)(3). 

This  is  similar  to  current  Rule  16b-3(b)(l)(iii). 

17  CFR  240.16b-3(c). 


held  six  months.*®®  The  change  would 
be  added  to  the  definition  of  “plan”  in 
proposed  Rule  16b-3(c)(l)(ii),  because 
this  definition  already  imposes  the 
requirement  that  securities  awarded 
under  a  plan  must  be  non-transferable. 
Because  acquisitions  of  stock  upon  the 
exercise  or  conversion  of  a  derivative 
security  would  be  exempted  under 
proposed  Rule  16b-6(b).  as  discussed 
above,  absent  such  a  six-month  holding 
requirement,  short-term  options, 
warrants,  or  rights  could  be  used  to 
undermine  the  purposes  of  section  16. 

For  example,  an  acquisition  of  an  option 
under  the  rule  would  be  an  exempt 
purchase  and  the  immediate  exercise  of 
the  option  could  be  an  exempt  purchase 
of  the  underlying  securities  so  that  the 
immediate  sale  of  the  underlying  stock 
would  not  result  in  a  short-swing  profit. 

d.  Stock  Appreciation  Rights.  SARs 
appear  in  many  different  forms,  but  they 
generally  have  two  common  elements: 
The  receipt  of  cash  in  tandem  with  or 
instead  of  stock,  and  a  value  governed 
by  the  market  price  of  an  underlying 
equity  security.  Current  Rule  16b-3(e)*®* 
provides  a  safe  harbor  exemption  from 
Section  16(b)  liability  for  cash 
settlements  of  SARs.  The  safe  harbor 
protects  both  the  settlement  for  cash 
and  the  disposition  of  the  SAR.  A  safe 
harbor  was  deemed  necessary  for  the 
exercise  of  SARs  to  avoid  the  possibility 
that  the  exercise  of  an  SAR  would  be 
determined  to  be  a  purchase  of  the 
underlying  security,  while  the  receipt  of 
cash,  instead  of  stock,  would  be  deemed 
a  concurrent  sale  of  that  security.*®® 
Thus,  all  profit  resulting  from  the 
exercise  of  an  SAR  could  be  deemed  to 
involve  a  short-swing  profit  subject  to 
recovery  under  section  15(b).  An  SAR 
exercised  for  stock  was  simply  viewed 
as  a  non-exempt  purchase  of  securities. 

The  current  safe  harbor  for  cash- 
settled  SARs  was  crafted  with  four 
conditions:  (1)  Information  about  the 
issuer  must  be  current;  *®®  (2)  the  SAR 
must  not  be  exercised  in  the  first  six 
months  after  grant;  *®’  (3)  the 
disinterested  plan  administrators  must 
have  sole  discretion  over  the  form  of 
payment  or  approval  of  the  participant’s 
election;  *®*  and  (4)  an  election  to 

The  general  six  month  holding  period 
requirement  for  options  in  current  Rule  16b-6  would 
be  rescinded. 

17  CFR  240.16b-3(e). 

See  Exchange  Act  Release  No.  13097  (Dec.  22, 
1976)  (52  FR  754):  Matas  v.  Seiss,  467  F.  Supp.  217 
(S.D.NY.  1979  (an  exercise  of  an  SAR  can  be  a 
simultaneous  purchase  and  sale). 

*»*  17  CFR  240.16b-3(e)(l). 

"'’17  CFR  240.16b-3(e)(2). 

'»■  17  CFR  240.16b-3(c)(3)(ii). 
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exercise  the  SAR  must  be  made  during 
the  period  beginning  on  the  third 
business  day  and  ending  on  the  twelfth 
business  day  (“10  day  window”) 
following  the  release  of  the  periodic 
financial  information  required  under 
section  13  of  the  Exchange  Act.*®® 

Under  the  proposed  rules,  the 
acquisition  by  an  insider  who  chose  to 
receive  stock  in  exercising  an  SAR  that 
offered  a  cash-or-stock  election  would 
be  exempt  from  short-swing  proHt 
liability.**®  If  the  insider  chose  to 
receive  cash,  an  exemption  from  section 
16(b)  liability  would  continue  to  be 
provided  under  proposed  Rule  16b-3(d), 
if  the  conditions  imposed  currently  were 
satisfied.  The  exemption  for  the  cash 
election  protects  against  liability  arising 
from  an  analysis  that  the  elected  cash 
settlement  was  a  simultaneous  purchase 
and  sale  of  the  equity  securities.  While 
proposed  Rule  12b-6(b)  would  exempt 
the  hypothetical  acquisition,  there 
would  be  no  exemption  for  the 
hypothetical  sale  if  not  for  that  afforded 
by  proposed  Rule  16b-3(d). 

Cash  settled  SARs  issued  under  a 
section  16b-3  exempt  plan  that  do  not 
provide  the  holder  with  a  stock  election 
would  be  wholly  exempt  from  section 
16.*** 

e.  Effect  of  proposed  changes  on  pre¬ 
existing  plans.  The  proposed  changes  to 
Rule  16fa^  could  compel  registrants  to 
amend  their  beneht  plans  to  comply 
with  the  proposed  changes  relating  to 
disinterested  administration  and  the  six 
month  holding  period.  Comment  is 
solicited  as  to  the  need  for  a  phase-in 
period  or  some  other  form  of  temporary 
relief  should  the  proposed  rules  be 
adopted.  Comment  is  further  solicited  as 
to  whether  the  proposed  changes  should 
have  only  a  prospective  application,  so 
that  a  plan  need  not  be  amended  until 
there  is  a  material  change  in  the  plan, 
which  under  the  current  rules  requires 
shareholder  approval.  In  such  case,  the 
issuer  could  avoid  the  necesssity  for 
shareholder  approval  (unless  required 
by  the  terms  of  the  plan)  by  amending 
the  plan  to  comply  with  the  new  rules. 

f.  Other  changes.  Current  Rule  16b- 
3(d)  ***  defines  several  operative  terms 
used  in  the  Rule.  The  definitions  would 
be  retained  without  change  in  proposed 
Rule  16b-3(c),  except  that  the  definitions 
of  “plan"  and  “distinterested  person” 
would  be  amended  to  conform  with  the 
changes  described  above.  It  should  be 
noted  that  the  definition  of  “exercise  of 
an  option,  warrant  or  right"  in  current 


15  U.S.C.  78m  (1982). 

•  See  proposed  Rule  16b-6(b). 

See  proposed  Rule  lea-l(c),  discussed  at 
Section  IV.A.l..  supra. 

*•*  17  CFR  240.16b-3(d). 


Rule  16b-3(d)(2)  has  been  retained  as 
proposed  Rule  16b-3(c)(2).  Although 
exercises  generally  would  be  exempt 
under  proposed  Rule  16b-€(b),  this 
definition  was  retained  because  the 
transactions  enumerated  are  deemed  to 
be  entirely  outside  the  purview  of 
section  16,  both  for  reporting  and 
liability  purposes. 

In  addition,  the  introductory 
paragraph  to  Rule  16b-3  would  be 
simplified  and  designated  proposed  Rule 
16b-3(a).  No  substantive  change  is 
intended. 

VI.  Synopsis  of  other  changes 

The  other  proposed  changes  are 
discussed  in  the  order  in  which  they 
would  appear  if  the  proposed 
amendments  are  adopted.  A  chart 
showing  how  the  current  rules  would  be 
restructured  is  included  in  Section  IX 
below. 

A.  Rules  under  Section  16(a) 

1.  Definitions 

a.  Equity  security  of  such  issuer. 
Proposed  Rule  16a-l(f)  would  define 
“equity  security  of  such  issuer”  to 
include  derivative  securities  overlying 
the  issuer's  equity  securities,  regardless 
of  whether  the  derivative  securities  are 
issued  by  that  registrant.  Thus 
standardized  and  other  third  party 
options  would  be  included  in  the 
definition,  which  codifies  the 
Commission’s  interpretive  position.*** 
While  standardized  options  had  not 
been  developed  when  section  16  was 
enacted,  they  are  an  equity  security  with 
great  potential  for  abuse  because  they 
are  short-term  vehicles  which  offer  the 
ability  to  leverage  small  investments 
into  great  profits.  Consistent  with  the 
proposed  treatment.  Congress  showed 
concern  with  all  instruments  known  at 
the  time  of  enactment  (including  issuer 
options)  which  provided  an  opportunity 
for  abuse.*** 

b.  Owner  of  any  security  of  the  issuer. 
Proposed  Rule  16a-l(h)  would  define 
“owner  of  any  security  of  the  issuer"  for 
purposes  of  section  16(b)  short-swing 
profit  recovery  actions.  The  statute 
provides  that,  if  the  issuer  fails  to  bring 
suit  within  60  days  of  demand,  such  an 
owner  may  institute  suit  in  the  name 
and  on  behalf  of  the  issuer  to  capture 
short-swing  profits. 

The  section  16(b)  action  is  similar  to  a 
derivative  action  under  the  Federal 
Rules  of  Civil  Procedure.**®  However, 


>•>  See  Release  34-18114  Qs.Zl.  54. 

See  generally  Stock  Exchange  Practices  at  51- 
52  (short  selling  against  options);  id.  at  7541-7543 
(perferred  stock). 

Fed.  R.  Civ.  P.  Rule  23.1. 


there  are  difierences,  primarily  with 
respect  to  standing.  Unlike  standard 
derivative  actions,  there  is  no 
requirement  that  a  plaintiff  have  held 
the  shares  at  the  time  of  the  alleged 
short-swing  trading.***  In  fact,  a 
plaintifi  may  achieve  standing  by 
purchasing  a  nominal  number  of  shares 
of  the  issuer's  stock  subsequent  to  the 
discovery  of  a  short-swing 
transaction.***  Currently,  the  plaintiff  is 
required  to  hold  these  shares  diroughout 
the  legal  process.***  As  set  forth  below, 
this  result  would  be  changed  if  the 
plaintiff  ceased  to  be  an  owner  because 
of  a  statutory  merger  or  consolidation  or 
other  transaction  over  which  the 
individual  shareholder  had  no  control. 

When  an  issuer  merges  with  and 
becomes  a  wholly-owned  subsidiary  of 
another  company,  shareholders  of  the 
issuer  are  compelled  to  dispose  of  their 
securities,  receiving  either  cash  or 
securities  of  the  acquiring  company.  One 
court  permitted  a  former  shareholder  of 
the  issuer  and  current  shareholder  of  the 
parent  to  bring  a  section  16(b)  action 
when  the  issuer  ceased  to  exist  as  a 
separate  entity.**®  Where  the  issuer 
continues  to  exist  as  a  wholly-owned 
subsidiary,  however,  the  courts  have 
uniformly  denied  standing  to  former 
shareholders  and  shareholders  of  the 
parent.**®  Thus,  potential  section  16(b) 
defendants  in  the  acquired  companies 
are  shielded  from  liability,  unless  the 
parent  decides  to  sue  the  former  insiders 
of  its  subsidiary. 

This  result  undercuts  the  policing 
function  played  by  shareholders  in 
section  16(b)  actions.  To  preserve 
Congress'  intent,  the  proposed  rules 
would  provide  standing  to  the  former 
public  shareholders  whose  equity 
securites  have  been  acquired  in  a 
business  combination  or  similar 
corporate  transaction  over  which  the 
individual  shareholder  had  no  control. 

The  proposed  rule  would  define 
“owner  of  any  security  of  the  issuer"  as 
either  a  current  beneficial  owner  of 
securities  of  the  issuer  (at  the  time  of 
filing  the  suit)  or  a  former  beneficial 
owner  who  was  compelled  to  dispose  of 


See.  e.g..  Blau  v.  Mission  Corp..  212  F.2d  77 
(2d  Cir.).  cert  denied,  347  U.S.  1016  (1954) 
(distinguishing  Rule  23.1);  see  also  ^rtnoy  v. 
Kawecki  Berylco  Industries.  Inc..  607  F.2d  785. 767 
n.3  (7th  Clr.  1979). 

Morales  v.  Great  American  Corp..  445  F.  Supp. 
669  (M.D.  La.  1978). 

'•*  Portnoy  v.  Kawecki  Berylco  industries,  Inc., 
supra. 

See  Blau  v.  Oppenheim,  250  F.  Supp.  881 
(S.D.N.Y.  1986). 

Untermeyer  v.  Valhi,  Inc..  841  F.2d  26  (2d 
Cir.).  cert  denied,  109  S.  CL  175  (1988):  Lewis  v. 
McAdam,  762.  F.2d  800  (9th  Cir.  1985)  (per  curiam); 
Portnoy  v.  Kawecki  Beriyco  Industires,  Inc.,  supra. 
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the  securities  because  of  a  business 
combination  resulting  in  the  issuer's 
becoming  a  non-reporting  company.*^* 
This  would  address  situations  where  the 
issuer  becomes  a  subsidiary  of  another 
company  as  well  as  situations  involving 
leveraged  buy-outs  and  other  forms  of 
securities  ownership  redistribution.  The 
standing  would  be  determined  at  the 
time  of  suit  and  would  not  be  affected  if 
the  issuer  returned  to  reporting  status 
during  pendency  of  the  action. 

Comment  is  requested  whether  the 
definition  should  include  only  those 
former  shareholders  who  are  current 
shareholders  of  the  parent  company  that 
controls  the  former  company.  The 
former  shareholder  who  is  a  shareholder 
of  the  parent  company  that  would 
receive  the  short-swing  proHt  could  be 
expected  to  have  an  economic  interest 
in  pursuing  the  case.  Comment  is  also 
requested  on  alternative  deflniticms  of 
publicly  owned  company  other  than  one 
referring  to  reporting  status.  The 
purpose  of  the  definition  is  to  assure 
that  a  section  16(b]  action  could  be 
brought  by  security  holders  unaffiliated 
or  unassociated  with  the  controlling 
person. 

2.  Distributions 

Current  Rule  16b-2  would  be 
moved  &om  the  section  16(b]  rules  to  the 
Section  16(a)  rules  because  there  is  little 
need  for  reports  that  disclose  trades 
carried  out  as  part  of  a  distribution.  The 
Commission  promulgated  Rule  16b-2  to 
exempt  from  section  16(b)  transactions 
by  persons  involved  in  a  distribution  if 
three  conditions  are  met:  (1)  The  person 
must  be  in  the  business  of  distributing 
substantial  blocks  of  stock  and 
participating  in  the  imderwriting  in  good 
faith  and  in  the  ordinary  course  of 
business;  (2)  the  security  involved  must 
be  part  of  a  substantial  block  of  stock 
acquired  with  a  view  to  distribution  or 
the  security  must  have  been  purchased 
to  cover  an  over-allotment  or  to  stabilize 
the  market  price;  and  (3)  non-insider 
underwriters  must  participate  in  the 
distribution  on  terms  as  favorable,  and 
to  an  equal  extent,  as  the  underwriters 
that  are  deemed  to  be  insiders  of  the 
issuer  (“equal  participating 
requirement”).*’* 

'The  Commission  proposes  to 
eliminate  the  equal  participation 
requirement.  Transactions  can  be 
structured  to  avoid  this  requirement,*’* 


'  The  two  year  itatute  of  limitations  would  not 
be  affected. 

”*17CFR240.16b-2. 

See  generally  Rales  16b-2  and  J6o-2  (Oct.  S, 

1987). 

Underwriters  or  dealers  can  sell  the  securities 
on  an  agency,  rather  than  a  finn  commitment  basis. 


and  it  appears  to  address  competitive 
concerns  rather  than  the  potential  for 
abuse  of  inside  information. 

As  with  the  current  rule,  proposed 
Rule  16a-17  would  apply  only  to 
distributions  and  not  to  sales  from  an 
investment  account  of  the  seller.*’* 

3.  Exemptions  for  Both  16(a)  and  16(b) 

Current  Rule  16a-10  *’*  would  be 
retained  with  one  minor  change,  the 
inclusion  of  the  clause  “except  as 
provided  in  §  240.16a-6.”  The  Rule 
would  provide  generally  that  any 
transaction  exempted  by  a  rule  pursuant 
to  section  16(a)  likewise  will  be 
exempted  from  section  16(b),  with  the 
exception  of  proposed  Rule  16a-6,  which 
would  provide  a  reporting  deferral  for 
small  acquisitions,  rather  than  an 
exemption. 

B.  Exemptive  Rules  under  Section  16(b) 

1.  Transactions  Approved  by  Regulatory 
Authority 

Proposed  Rule  16b-l  would  exempt 
from  the  operation  of  section  16(b) 
specihed  transactions  effected  by 
issuers  registered  under  the  Investment 
Company  Act  and  the  Public  Utility 
Holding  Company  Act,  as  well  as 
exchanges  of  seciirities  by  persons 
subject  to  the  Interstate  Commerce  Act 
(“Commerce  Act").*”  The  proposed 
rule  would  combine  the  current 
provisions  of  Rules  16b-l,*’*  16b-4.*’* 
and  16b-10  **“  into  a  single  rule  without 
substantive  change. 

Current  Rule  16b-l  exempts  trades  by 
registered  investment  companies  where 
both  the  purchase  and  sale  are  exempt 
from  the  provisions  of  section  17(a)  of 
the  Investment  Company  Act  by  order 
of  the  Commission  pursuant  to  section 
17(b).***  Rule  16b-4  now  exempts 
trades  by  public  utility  holding 
companies,  or  their  subsidiaries,  where 
both  the  purchase  and  sale  have  been 
approved  or  p>ermitted  by  rules  pursuant 
to  the  Public  Utility  Holding  Company 
Act  Existing  rule  16b-10  exempts 
exchanges  by  railroads  that  are 
approved  by  the  Interstate  Commerce 
Commission  (“ICC”)  if  the  securities  are 
acquired  by  persons  subject  to  Part  One 
of  ^e  Commerce  Act,  the  acquiror  is 
ordered  to  dispose  of  all  securities 
exchanged  for  acquired  securities, 
issuance  of  the  securities  was  approved 


or  they  can  delay  registration  under  section  12  until 
after  the  initial  distributioa. 

See geiwraffy Release 34-18114  |IV3. 
”»17CFR240.16a-10. 

*”49  U.S.C.  10101-11917  (1982). 

•’•17  CFR  240.16b-l. 

•”17CFR240.16b-l. 

*•“17  CFR  240.16l>-10. 

*•*15  U.S.C.  80a-17(a).  B0a-17(b)  (1982). 


by  the  ICC  pursuant  to  section  20(a)  *** 
of  the  Commerce  Act,  and  the  acquiror 
has  transferred  voting  rights  of  the 
issuer’s  stock  to  a  bank  or  trust  until 
final  disposition. 

Proposed  paragraph  (a)  of  Rule  16b-l 
would  contain  one  clarih^ng  change,  to 
reflect  the  current  staff  interpretation 
that  the  exemption  from  section  16(b) 
embodied  in  current  Rule  16b-l  is 
available  where  an  issuer  has  not 
obtained  a  formal  order  ffom  the 
Commission  pursuant  to  the  Rule's 
requirements,  but  instead  meets  the 
conditions  of  an  exemptive  rule  under 
section  17(a)  of  the  Investment 
Company  Act.*** 

2.  Bona  Fide  Gifts  and  Inheritance 

Proposed  Rule  16b-5  would  exempt  all 
acquisitions  and  dispositions  via  bona 
fide  gifts  or  the  laws  of  descent  Current 
Rule  16a-9  provides  an  exemption  from 
section  16(b)  for  gifts  under  $10,000  and 
a  rejxirting  deferral  (until  the  next 
required  Form  4)  for  purposes  of  section 
16(a).*** 

a.  Gifts.  There  has  been  some 
uncertainty  as  to  whether  a  gift  is  a  sale 
for  purposes  of  section  16.  The  issue  has 
been  addressed  in  three  cases,  all  of 
which  found  that  a  bona  fide  gift  was 
not  a  sale  within  the  meaning  of  section 
16.*"*  Yet  the  presence  of  a  partial 
exemption  for  small  gifts  in  Rule  16a-9 
may  undercut  the  holdings  of  those 
cases.  The  proposed  rule  would  expand 
the  exemption  explicitly  to  cover  all 
bona  fide  gifts.  Bona  fide  gifts  are  those 
that  are  not  required  or  inspired  by  any 
legal  duty  or  that  are  in  any  sense  a 
payment  to  settle  a  debt  or  other 
obligation,***  and  not  made  with 
thought  of  reward  for  past  services  or 
hope  for  futive  consideration.  Employee 
benefit  plan  awards  would  not  be 
considered  gifts. 

The  Commission  proposes  to 
eliminate  the  reference  to  gifts  in  Rule 
16a-9  and  create  a  short-swing  profit 
exemption  in  proposed  Rule  16t^5(a), 
with  deferred  reporting  required  under 
proposed  Rule  16a-3(f).  Bona  fide  gifts 
present  less  likelihood  for  opportunities 
for  abuse.  Comment  is  solicited  on  the 
appropriateness  of  this  exemption. 


*•*49  U.S.C.  11301  (1982). 

*■•  Release  34-18114  Q.81. 

*•*  As  noted  above  in  Section  111.6.3^  the 
reporting  deferral  for  small  acquisitions  not 
involving  gifts  is  retained  as  proposed  Rule  16a-6. 

*••  Shaw  V.  Dreyfuss,  172  F.2d  140  (2d  Cir.  1949), 
cert  denied,  337  U.S.  907  (1949);  Lewis  v.  Adler,  331 
F.  Supp.  1258, 1268  (SDJMY 1971);  Truncale  v. 
Blumberg,  80  F.  Supp  387  (S.D.NY  1948). 

*••  See  Staff  Accounting  Bulletin  65  n.6  (Nov.  5. 
1986). 
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b.  Inheritance.  There  is  no  current  rule 
to  exempt  transactions  which  occur  as  a 
result  of  the  laws  of  descent.  Under 
proposed  Rule  16l>-5(b),  the  Commission 
would  exempt  from  section  16(b]  both 
acquisitions  and  dispositions  of  equity 
securities  through  will  or  testament.*®’ 
These  transactions,  however,  would  be 
disclosed  on  Form  5. 

3.  Dividend  or  Interest  Reinvestment 
Plans  (DRIPs) 

Current  Rule  16a-ll  **•  provides  an 
exemption  from  both  section  16(a] 
reporting  and  section  16(b]  profit 
recovery  for  dividend  or  interest 
reinvestment  made  pursuant  to  a  plan 
available  on  the  same  terms  to  all 
holders.*®®  While  there  are  those  who 
advocate  extending  the  rule  to  exempt 
additional  cash  contributions  to  these 
plans,  the  proposed  rules  would  not  do 
so.  Additional  capital  contributions  call 
for  an  investment  decision  that  could 
benefit  from  access  to  non-public 
information.  Comment  is  requested, 
however,  on  whether  a  reporting 
deferral  until  the  annual  Form  5  would 
be  appropriate  for  these  additional 
capital  contributions,  even  though  they 
are  not  exempt  from  section  16(b).  In 
addition,  proposed  Rule  16b-9  would 
limit  the  exemption  to  one  from  short¬ 
swing  profit  recovery.*®®  No  other 
substantive  changes  are  proposed. 

C.  Other  Rules  Affected 

1.  Rule  12h-2 

The  proposal  would  rescind  Rule  12h- 
2  *®*  as  being  no  longer  necessary.  The 
rule  provides  an  exemption  from  section 
16  for  specified  pre-registration 
transactions,  but  the  exemption  is 
limited  to  transactions  in  the  securities 
of  issuers  registering  pursuant  to  Section 
12  prior  to  November  1, 1967. 

2.  Rule  30f-l 

Rule  30f-l  *®®  of  the  Investment 
Company  Act  would  be  amended  to 
clarify  that  satisfying  the  reporting 
provisions  under  section  16(a)  would 
satisfy  section  30(0  of  the  Investment 
Company  Act  as  well.  Additionally,  the 
amended  rule  would  clarify  that  the 
rules  under  Section  16  of  the  Exchange 
Act  apply  to  registered  closed-end 
investment  companies  within  the  ambit 
of  section  30(0. 1'be  proposed  change 
would  broaden  Rule  30f-l  to  require 
proposed  Form  5. 

See  Stock  Exchange  Practices  at  6558 
(discussing  securities  passing  to  an  estate). 

17  CFR  240.16a-11. 

'**  Exchange  Act  Release  34-18114  Q.78. 

‘•®  See  Section  I11.B.2.,  supra. 

•»'  17  CFR  240.12-h-2. 

17  CFR  240.30f-l. 


D.  Short  Sale  Prohibition  *®* 

Section  16(c)  prohibits  the  sale  of  any 
equity  security  of  the  issuer  if  the  selling 
insider  either  (1)  does  not  own  the 
security  or  (2)  even  if  owning  it.  does  not 
deliver  it  within  20  days  after  sale  or 
mail  it  within  5  days,*®*  An  exemption 
is  provided  for  persons  acting  in  good 
faith  who  cannot  deliver  the  securities 
in  time,  without  undue  inconvenience  or 
expense. 

Although  the  legislative  history 
concerning  section  16(c)  is  sparse,  it 
indicates  that  Congress  was  concerned 
about  and  intended  to  eliminate  abuses 
attendant  on  short  selling.  The 
legislative  history  focuses  on  investment 
pool  operations  conducted  by  certain 
insiders  in  conjunction  with  exchange 
members,  which  involved  short  selling 
that  permitted  them  to  repurchase 
shares  at  a  much  lower  price.*®®  These 
practices  became  known  as  “bear 
raids."  In  essence  Congress  was 
concerned  about  the  manipulative  effect 
of  short  selling  and  appeared  to  be 
troubled  that  insiders  were  taking 
positions  that  would  benefit  by  an 
adverse  movement  in  the  price  of  the 
company’s  stock. 

Total  elimination  of  short  selling  was 
considered,  but  proponents  argued  that 
short  sales  were  necessary  to  the 
market.*®*  Congress  decided  to  give  the 
Commission  general  authority  to 
regulate  short  selling  in  section  10(a)  *®’ 
of  the  Act,  but  specifically  prohibited 
insiders  fi'om  engaging  in  short  sales. 

Under  the  proposed  rules,  as 
described  below,  the  three  current  rules 
under  section  16(c)  would  not  be 
changed  substantially.  Current  Rule  16c- 
1  *®®  provides  an  exemption  for  brokers 
who  execute  short  sales  for  others,  and 
Rule  16c-3  *®®  provides  an  exemption 
for  securities  sold  with  the  designation 
“when  issued.”  No  changes  are 
proposed.  Rule  16c-4  would  be  added  to 
help  eliminate  the  uncertainty 
surrounding  short  sales  and  derivative 
securities.®®®  The  rule  would  provide  an 

>**  See  discussion  about  short  selling  and 
derivative  securities  in  Section  IV.C.,  supra. 

The  alternative  delivery  provision  appears  to 
have  been  a  response  to  comments  from  the  San 
Francisco  Stock  Exchange  that,  when  doing 
business  with  investors  in  the  Philippines,  Hawaii, 
and  other  islands,  it  was  difficult  to  ensure  that 
securities  could  be  delivered  in  time.  Stock 
Exchange  Practices  at  6836. 

«•»  See  Stock  Exchange  Practices  at  50-68. 

>**  See  generally  Stock  Exchange  Practices  at  53- 
55. 

‘•T  15  U.S.&  78j(a)  (1982). 

17  CFR  240.16C-1. 

•»»  17  CFR  240.16C-3. 

soo  See  proposed  Rule  16c-4,  discussed  in  Section 
IV.C.,  supra. 


exemption  for  hedging  transactions  with 
derivative  securities. 

Current  Rule  16c-2  *®*  provides  an 
exemption  for  an  underwriter  where  the 
sale  is  an  over-allotment  of  an 
underwriting  group  and  there  is  a  good 
faith  intention  to  offset  the  short 
position  with  a  later  purchase.  Rule  16c- 
2(b)  requires,  similarly  to  current  Rule 
16l>-2,  that  the  insider  underwriter  must 
permit  other  members  of  the  distributing 
group  to  participate  equally.  As  with 
proposed  Rule  16a-7.  the  Commission 
proposes  deletion  of  the  equal 
participation  requirement  of  Rule  16c- 
2(b)  as  being  unnecessary. 

E.  Market  Making  Exemption 

Section  16(d)  was  added  in  1964  in 
order  to  provide  an  exemption  for  over- 
the-counter  (“OTC”)  market  makers 
from  sections  16(b)  and  (c).  The 
exemption  covers  only  market  making 
transactions  and  excludes  transactions 
for  the  market  maker’s  investment 
accoimt.  There  are  no  rules  promulgated 
imder  section  16(d).  although  the  section 
provides  specific  rulemaking  authority 
to  define  “investment  account.”  The 
proposed  rules  would  not  define  the 
term,  since  no  problems  have  been 
noted;  however,  the  Commission  solicits 
comment  on  the  need  for  guidance  in 
this  area. 

There  is  one  aspect  of  section  16(d) 
that  has  been  the  subject  of  repeated 
interpretive  requests — whether  market 
makers  are  required  to  report 
transactions  under  section  16(a).  The 
statute  does  not  provide  an  express 
exemption  from  section  16(a)  for  market 
makers.*®®  Given  the  changes  in  OTC 
trading  and  siu^eillance,  however,  the 
staff  has  issued  interpretive  letters 
exempting  market  makers  from 
reporting.®®*  Proposed  Rule  16d-l 
would  codify  the  interpretive  position. 
There  appears  to  be  little  utility  in 
requiring  market  maker  reports  where 
positions  change  constantly  and  the 
burden  would  be  overwhelming. 

F.  Arbitrage 

Section  16(e)  provides  an  exemption 
from  all  of  section  16  for  bona  fide 
arbitrage  transactions.  The  Section  gives 
the  Commission  rulemaking  authority  to 
define  “bona  fide  arbitrage,”  but  the 
Commission  has  not  exercised  this 

»»•  17  CFR  24ai6o-2. 

See  S.  Rep.  No.  379.  88th  Cong.,  Ist  Sess.  23 
(1963). 

*®*  See  Prudential-Bache  Securities  Inc. 
(December  2. 1985):  LF.  Rothschild,  Unterberg. 
Towbin  (October  28, 1983):  see  also  Simon  v.  Merrill 
Lynch,  Pierce.  Fenner  and  Smith,  Inc.,  482  F.2d  880, 
8W  (5th  Cir.  1973)  (court  implied  that  a  market 
maker  need  not  report  trades). 
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authority,  opting  instead  to  leave  such 
interpretation  to  the  courts.*®*  Only  one 
rule  has  been  promulgated  under  section 
16(e)  *®®  and  it  prohibits  ofHcers  and 
directors  from  using  the  exemption 
because  they  should  not  be  engaged  in 
performing  arbitrage  functions  in  their 
company's  stock. 

No  changes  and  no  additional  rules 
are  proposed,  but  comment  is  solicited 
as  to  whether  further  guidance  in  this 
area  is  needed. 

VII.  Revisions  to  Fcams  3  And  4 

The  Commission  proposes  several 
minor  revisions  to  Forms  3  and  4  and 
their  instructions  in  order  to  enhance 
their  usefulness,  eliminate  unnecessary 
provisions,  and  conform  them  to  the 
proposed  changes  to  section  16 
described  in  the  other  sections  of  this 
release. 

A.  Revisions  Common  to  Forms  3  and  4 

1.  The  instructions  to  the  forms 
captioned  “When  Statements  are  to  Be 
Filed”  and  “Where  Statements  are  to  Be 
Filed”  would  be  combined.  A  sentence 
would  be  added  to  the  combined 
instruction  stating  that  reporting  persons 
shall  tile  a  duplicate  original  of  the  form 
with  the  issuer  pursuant  to  proposed 
Rule  16a-3(e). 

2.  References  appearing  throughout 
the  forms  and  instructions  thereto  to 
“puts,”  “calls,"  “options,”  “warrants,” 
“convertible  debentures,”  would  be 
deleted  and  replaced  with  a  general 
reference  to  “derivative  securities.” 

3.  The  sequence  of  items  in  Tables  I 
and  II  of  the  forms  would  be  rearranged. 

4.  The  instruction  to  the  forms 
captioned  “Statement  of  Amounts  of 
Securities”  would  be  revised  to  clarify 
that  only  those  reporting  pursuant  to 
section  17(a)  of  the  Public  Utility 
Holding  Company  Act  or  section  30(f)  of 
the  Investment  Company  Act  need  to 
report  debt  securities. 

The  instruction  also  would  be  revised 
to  state  that  a  person  owning  securities 
beneficially  through  a  trust,  partnership, 
corporation  or  other  entity  shall  indicate 
only  the  amount  of  securities 
representing  the  person’s  proportionate 
interest  in  the  transaction  or  holdings  of 
that  entity.  At  the  tiler’s  option,  the 
entire  amount  of  the  entity’s  holdings 
may  be  indicated  instead  of  the 
proportionate  interest.  Other 
information  concerning  indirect 
ownership  of  securities  in  this  paragraph 
would  be  deleted  and  addressed  under 
the  instruction  captioned  ‘Type  of 
Ownership  of  Securities.” 


*•*  See  Folco  v.  Donner  Foundation,  206  F.2d  600 
(2d  Cir.  19S3)  (court  define*  bona  fide  arbitrage). 
*®*  17  CFR  240.16e-l. 


5.  Two  categories  relating  to  the  type 
and  nature  of  reporting  persons’ 
beneficial  ownership  of  securities, 
rather  than  just  one,  would  appear  in 
Tables  I  and  11  of  the  forms.  In  one 
category,  reporting  persons  would 
indicate  whether  their  ownership  is 
direct  or  indirect;  in  the  other  category, 
reporting  persons  would  describe  the 
nature  of  any  indirect  ownership  of 
securities. 

6.  The  instruction  to  both  forms 
captioned  “Nature  of  Ownership  of 
Securities”  would  be  re-captioned  “Type 
of  Ownership  of  Securities”  and  revised 
to  include  all  information  regarding 
direct  ownership  in  the  tirst  paragraph, 
and  all  information  regiirding  indirect 
ownership  in  the  second  paragraph.  The 
statements  ciurently  appearing  in  the 
second  paragraph  that  discuss  when  a 
reporting  person  may  be  regarded  as  the 
indirect  beneticicd  owner  of  securities 
would  be  deleted  and  replaced  with  a 
reference  to  proposed  Rule  16a-l(a), 
which  defines  the  term  “beneticial 
owner.”  A  statement  would  be  added  to 
clarify  that  securities  holdings  attributed 
to  a  reporting  person  due  to  the  person’s 
interest  in  a  trust,  partnership, 
corporation,  or  other  entity  are 
considered  to  be  owned  indirectly.  A 
third  paragraph  would  be  added  to 
provide  information  regarding 
disclaimers  of  beneticial  ownership. 

7.  The  instruction  to  the  forms 
captioned  “Puts,  Calls,  Options  and 
Other  Rights — ^Table  II”  would  be 
recaptioned  ‘Type  of  Derivative 
Security”  €uid  revised  to  state  that 
reporting  persons  shall  state  whether  a 
derivative  security  reported  represents  a 
right  to  buy,  a  right  to  sell,  an  obligation 
to  buy,  or  an  obligation  to  sell,  the 
underlying  security. 

8.  New  columns  would  be  added  to 
Table  D  of  the  forms  for  information 
concerning  the  type  and  nature  of 
ownership  of  derivative  securities. 

B.  Revisions  Related  Only  to  Form  3 

1.  The  instruction  captioned  "Price  at 
Which  Options  may  be  Exercised” 
would  be  deleted. 

2.  Paragraph  (b)  of  the  instruction 
captioned  “Reporting  of  Ownership  in 
Certain  Cases”  would  be  revised  to 
delete  the  reference  to  transferable 
warrants.  The  instruction  currr  ‘fy 
states  that  transferable  warrants  issued 
by  the  issuer  of  the  security  subject  to 
the  warrants  shall  be  reported  in  Table 
I;  since  transferable  warrants  are 
derivative  securities,  they  would  be 
reported  in  Table  II  of  the  Form  3,  as 
revised,  and  no  special  instruction 
would  be  necessary. 

The  portion  of  the  paragraph  relating 
to  convertible  securities  also  would  be 


revised.  At  present,  it  indicates  that  in 
reporting  the  ownership  of  a  convertible 
security,  the  number  of  shares  or  units 
subject  to  the  conversion  privilege 
should  be  set  forth  in  the  explanation 
space  on  page  2  of  the  form.  The  revised 
instruction  would  state  that  only 
common  stock  convertible  into  another 
type  of  common  stock  shall  be  reported 
in  this  manner  {Le.,  the  common  stock 
should  be  reported  in  Table  I  with  an 
explanation  on  page  2  of  the  form  that  it 
is  convertible  into  another  type  of 
common  stock)  and  that  all  other 
convertible  securities  shall  be  reported 
as  derivative  securities  in  Table  II  of 
Form  3. 

C.  Revisions  Related  Only  to  Form  4 

1.  The  instruction  captioned  “All 
Transactions  to  be  Reported”  would  be 
re-captioned  ‘Transactions  to  Be 
Reported”  and  revised  to  indicate  that 
only  transactions  required  to  be 
reported  on  the  Form  4,  and  not 
necessarily  every  transaction 
consummated  by  the  reporting  person, 
shall  be  so  reported. 

2.  The  instruction  captioned 
“Character  of  Transaction”  would  be 
deleted.  Instead,  a  new  category 
captioned  “Code  for  Character  of 
Transaction”  would  be  added  to  Tables 
I  and  II  on  Form  4.  Reporting  persons 
would  choose  a  code  from  a  list 
appearing  on  Form  4  that  best  identities 
the  character  of  the  transaction  being 
reported.  Many  types  of  transactions 
currently  listed  under  the  “Character  of 
Transaction”  caption  would  not  have  to 
be  reported  on  the  Form  4  under  the 
proposed  rules. 

3.  Paragraph  (b)  to  the  instruction 
captioned  “Reporting  of  Transactions” 
would  be  revised  to  delete  the  reference 
to  transferable  warrants  since,  as  stated 
in  Section  V.B.2  above,  there  is  no 
reason  to  distinguish  them  from  other 
types  of  derivative  securities.  The 
portion  of  the  paragraph  relating  to  the 
acquisition  or  disposition  of  convertible 
securities  also  would  be  revised  in  the 
manner  set  forth  in  Section  VII.B.2. 
Finally,  the  last  sentence  in  paragraph 
(b)  would  be  deleted  since  conversions 
and  exercises  of  derivative  securities 
would,  in  most  instances,  be  reported  on 
Form  5  under  the  proposed  rules. 

4.  Paragraph  (d)  of  the  instruction 
captioned  “Reporting  of  Transactions” 
would  be  deleted.  The  first  and  second 
sentences  in  this  paragraph  state  that 
certain  types  of  derivative  securities 
shall  be  reported  in  Table  11.  Since  many 
of  these  transactions  would  be  reported 
on  Form  5,  rather  than  on  Form  4,  under 
the  proposed  rules,  and  the  revised 
Form  4  would  indicate  clearly  that  all 
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transactions  in  derivative  securities 
shall  be  reported  in  Table  II,  these 
directions  would  not  be  necessary.  The 
last  sentence  of  the  paragraph  states 
that  transferable  warrants  shall  be 
reported  in  Table  I;  this  sentence  would 
be  deleted  for  the  same  reasons  set  forth 
in  Section  VII.C.3  above. 

5.  The  instruction  captioned 
“Statement  of  Dates”  would  be  deleted. 
Instead,  the  information  contained  in  the 
instruction  would  be  incorporated  in  the 
"Date  of  Transaction”  category  on  the 
form  itself. 

6.  The  instruction  currently  captioned 
“Statement  of  Dates”  contains  a 
reference  to  stock  splits.  That  reference 
would  be  deleted  from  the  instructions 
to  the  revised  form  because  stock  splits 
would  be  reported  on  Form  5  under  the 
proposed  rules. 

7.  A  new  category  captioned 
“Purchase  or  Sale  ^ice  of  Derivative 
Security”  would  be  added  to  Table  II  of 
Form  4. 

8.  The  instruction  captioned 
“Purchase  or  Sale  Price  of  Securities” 
would  be  revised  to  state  that  if  a 
transaction  did  not  involve  cash,  the 
nature  of  the  consideration  given  or 
received  shall  be  disclosed.  The  current 
instruction  states  that  no  information 
regarding  the  purchase  or  sale  price  of 
securities  need  be  given  for  transactions 
not  involving  cash. 

The  instruction  to  Form  4  captioned 
“BeneHcial  Ownership  at  End  of  Month” 
would  not  be  revised:  however, 
comment  is  solicited  as  to  whether  the 
commission  should  continue  to  require 
reporting  persons  to  report  their  month- 
end  beneficial  ownership  of  securities  in 
which  no  transactions  have  been 
conducted.  In  light  of  the  fact  that  the 
proposed  Form  5  would  require  an 
annual  reconciliation  of  beneHcial 
holdings,  this  month-end  information 
may  not  prove  as  useful  or  necessary  as 
in  the  past. 

D.  Special  Instructions — Privacy  Act  of 

1974 

A  set  of  instructions  would  be  added 
to  the  instructions  to  both  forms 
regarding  reporting  persons’  disclosure 
of  their  social  security  account  numbers. 
The  Commission  issued  a  release  in 

1975  stating  that,  in  light  of  section  7 
of  the  Privacy  Act  of  1974,  it  would 
no  longer  require  that  social  security 
account  numbers  be  disclosed  on  certain 
forms,  including  Forms  3  and  4,  that 
collect  information  from  or  about 
individuals.  In  order  to  avoid  the  costs 
that  would  have  been  involved  in 


*"•  Exchange  Release  No.  11831  (Nov.  14. 1975) 
(40  FR  553181. 

*0'  5  U.S.C.  552(a)  (1982  and  Supp.  1986). 


revising  the  forms  to  include  the  new 
instructions,  a  special  notice  was 
prepared  indicating  that  disclosure  of 
social  security  numbers  is  voluntary. 
This  notice  has  been  furnished  to  all 
persons  requesting  copies  of  Forms  3 
and  4  &om  the  Commission.  Since 
additional  revisions  to  the  forms  are 
being  proposed,  the  Commission 
proposes  to  incorporate  these  special 
instructions  into  the  forms. 

VIII.  Compliance  with  Section  16(a) 

A.  Lack  of  Compliance  with  Section 
16(a) 

The  Commission  is  very  concerned 
over  the  widespread  lack  of  compliance 
with  the  reporting  requirements  under 
section  16(a].  A  review  by  the 
Commission  of  filings  in  calendar  year 
1987  indicated  that  more  than  50  percent 
of  filings  made  were  more  than  three 
days  late.  The  high  delinquency  rate 
led  to  an  increased  focus  on  Forms  3 
and  4  by  the  Commission’s  delinquent 
niing  program,  which  identifies  and 
prosecutes  non-compliance  with  the 
filing  requirements  of  the  federal 
securities  laws.  ®®®  'The  Commission’s 
staff  has  sent  individual  notices  to 
persons  and  entities  that  repeatedly  are 
late  in  filing  their  Form  4  reports  and 
provided  interpretive  guidance  in  an 
effort  to  improve  compliance  with 
section  16(a].  **®  In  addition,  the 


*®*The  review  showed  a  48  percent  rate  in  1900, 
and  a  43  percent  rate  in  1988.  A  recent  private  study 
of  more  than  100.000  trades  by  reporting  persons 
consummated  between  August,  1966  and  July,  1967. 
came  to  similar  results.  See  generally  Novack,  State 
Dope.  FORBES,  Nov.  2. 1987,  at  180  (discussing  a 
stiidy  by  Jonathan  Bemtley);  see  also  “The  Berttley 
Report,  Statutory  Insider  Trading  1983  to  1987" 
(1988)  (this  more  recent  study  by  (onathan  Bentley 
covering  only  the  1,000  largest  issuers  registered 
under  section  12  and,  among  the  other  registered 
issuers,  the  1,000  with  the  most  active  trading  by 
insiders  revealed  a  delinquency  rata  of  about  33 
percent).  The  earlier  Bentley  study,  discussed  by 
Novack.  indicates  that  40%  of  required  sell  reports 
and  39%  of  required  buy  reports  on  Form  4  were 
filed  with  the  Commission  at  least  three  days  late. 
The  three  day  standard  was  useo  to  allow  for 
delays  in  the  mail.  Approximately  36%  of  the  late 
buy  reports  and  26%  of  the  late  sell  reports  were 
overdue  by  one  month  ormore.  Moreover.  $8  billion 
of  the  $26  billion  worth  of  stock  trades  analyzed 
allegedly  were  not  reported  until  beyond  the  Filing 
deadline.  Of  the  $8  billion,  more  than  $5  billion,  or 
about  60%  in  market  value  of  the  trades,  were  filed 
two  months  or  more  after  the  trades  occurred. 
These  problems  in  compliance  were  found  to  exist 
in  three  out  of  every  four  companies  involved  In  the 
study.  These  statistics  do  not  reveal  fully  the  extent 
of  the  compliance  problem  since  the  delinquency 
figures  do  not  reflect  purchases  or  sales  for  which 
no  reports  were  filed. 

*o»  See,  eg..  SEC  v.  Beall,  SEC  v.  Ceiringer.  SEC 
V.  Shanley.  Litigation  Release  Na  11328  (Jan.  6. 
1987):  SEC  V.  Lee,  SEC  v.  Michael  Industries,  Inc., 
SEC  V.  Ziegler,  Litigation  Release  No.  11191  (Aug. 
11. 1986). 

See  Release  34-18114  and  numerous 
interpretive  letters  addressing  the  section  ie(a) 
reporting  requirements. 


commission  has  recommended  federal 
legislation  that  would  provide  it  with 
fining  authority  for  violations  of  section 
16(a).*  “ 

B.  Discussion  of  Proposals 

While  the  proposed  revisions  to  the 
rules  under  section  16,  particularly  the 
deferral  of  a  number  of  transactions  to 
an  annual  report  and  the  requirement  of 
an  annual  reconciliation,  should  reduce 
the  amount  of  delinquencies  due  to 
insiders’  oversight,  the  Commission 
believes  further  steps  are  necessary  to 
address  the  problem.  It  is  therefore 
proposing  to  amend  the  proxy  rules. 

Form  16-K.  and  Form  N-SAR  to  add  a 
new  Item  405  to  Regulation  S-K.  The 
Item  would  require  disclosure  of 
delinquent  filers  and  a  brief  discussion 
of  the  procedures  designed  by  the 
registrant  to  assist  insiders  in  meeting 
their  filing  obligations  under  sections 
16(a)  and  16(b). 

The  information  about  delinquent 
filers  would  consist  of  the  names  of  all 
directors,  officers,  and  ten  percent 
holders  that  fail  to  comply  with  the  filing 
requirements  of  section  16(a)  during  the 
registrant’s  fiscal  yefir  by  failing  to  file 
or  filing  late  any  required  Form  3, 4  or  5 
and  how  many  times  each  such  person 
failed  to  file  or  failed  to  file  in  a  timely 
manner.  Comment  is  solicited  as  to 
whether  registrants  should  also  be 
required  to  disclose  the  dollar  amount 
involved  and  the  nature  of  the 
transactions  not  reported.  It  should  be 
emphasized  that  proposed  Item  405 
specifies  that  the  registrant  is  required 
to  report  only  those  delinquencies 
disclosed  on  the  Forms  3, 4  and  5.  There 
would  be  no  further  duty  of  inquiry. 

As  noted  above,  all  reporting  persons 
would  be  required  to  send  copies  of  all 
of  their  Form  3. 4  and  5  reports  to  the 
registrant  pursuant  to  proposed  Rule 
16a-3(e).  *^*  In  addition,  many 
registrants  already  assist  their  reporting 
persons  in  fulfilling  the  requirements  of 
Section  16(a)  and  the  Commission,  by 
this  action,  anticipates  that  it  will 
provide  incentives  to  registrants  to 
implement  procedures  to  assist  their 
insiders  to  the  extent  they  do  not 
already  do  sa*** 


Letter  to  the  Hon.  George  Bush.  President 
United  States  Senate,  from  David  S.  Ruder. 
Chairman  (Sept.  28, 1988).  The  proposed  bill  would 
be  entitled  the  "Securities  Law  Enforcement 
Remedies  Act  of  1988."  Should  the  Commission 
proposed  bill  be  enacted,  the  Commission  will 
consider  permitting  a  six  month  grace  period  before 
seeking  fines  from  insiders  failing  to  comply. 

•  See  supra  Section  I1I.B.3. 

See  American  Society  of  Corporation 
Secretaries.  Inc..  "Section  16  Survey  Report"  (Nov. 
1988)  (reporting  that  the  majority  of  responding 
members  of  the  organization  assist  their  insiders). 
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The  Item  405  disclosure  would  be 
required  to  be  disclosed  in  the  proxy 
statement  by  new  Item  7  of  Schedule 
14A  and  in  the  Form  10-K  by  new  Item 
10  and  in  Form  N-SAR  by  new  Item 
88.E.  Pursuant  to  Item  7  of  Schedule  14A, 
the  disclosure  would  appear  in  all  proxy 
and  information  statements  relating  to 
the  election  of  directors.  The 
requirement  would  supplement  the 
information  concerning  directors, 
executive  officers,  and  certain  beneHcial 
holders  already  provided  under  Item  10 
of  Part  III  of  Form  10-K.*^* 

Registrants  would  have  a  duty  only  to 
disclose  information  derived  from 
reviewing  Form  3,  4,  and  5  filings  by 
directors,  ofRcers,  and  ten  percent 
holders  for  timeliness  and  disclosures 
revealing  transactions  in  violation  of 
section  16(a)  that  occurred  during  the 
year.  Registrants  may  rely  on  Schedule 
13D  and  13G  filings  for  the  identities  of 

**■*  General  Instruction  G(3)  to  Form  10-K  states 
that  the  information  required  by  Part  III  shall  be 
incorporated  by  reference  from  the  registrant's 
dermitive  proxy  or  information  statement  which 


their  ten  percent  holders.  All  filings 
received  by  the  registrant  with  a 
postmark  after  the  due  date  should  be 
presumed  late,  unless  the  reporting 
person  demonstrates  to  the  registrant 
that  the  form  was  filed  timely  with  the 
Commission.  (As  provided  by  proposed 
Rule  16a-3(g],  discussed  above,  the  filer 
may  be  able  to  rely  on  the  mailing  date.) 
No  additional  inquiry  by  the  registrant  is 
necessary. 

C.  Request  for  Comment 

The  Commission  solicits  comment  as 
to  whether  a  distinction  should  be  made 
between  ten  percent  holders  and 
directors  and  officers  for  purposes  of  the 
delinquent  filers  and  compliance 
assistance  procedures  disclosure 
proposal.  Specifically,  comment  is 
solicited  as  to  whether  ten  percent 
holders  should  be  excluded  fi-om  the 
proposed  disclosure  requirement  on 

involves  the  election  of  directors,  if  such  statement 
is  Filed  with  the  Gommission  not  later  than  120  days 
after  the  end  of  the  fiscal  year  covered  by  the  Form 
10-K.  The  instruction  further  states  that  if  such 


grounds  that  the  relationship  between 
registrants  and  ten  percent  holders  is 
substantially  different  and  less  direct 
than  the  relationship  between 
registrants  and  their  directors  and 
officers. 

Commenters  are  asked  to  comment  on 
the  effect  of  the  proposed  rule  changes 
on  compliance  with  the  section  16(a) 
reporting  requirements.  The  Commission 
also  solicits  comment  on  additional  or 
alternative  means  to  improve  the  prompt 
disclosure  to  investors  of  the 
information  required  by  Forms  3  and  4. 

IX.  Proposed  Treatment  of  Current 
Rules 

A.  The  following  chart  lists  the 
current  rules  and  the  corresponding 
proposed  rules  and  indicates  which 
rules  would  be  changed  substantively  or 
reorganized. 

proxy  or  information  statement  is  not  filed  with  the 
Commission  in  the  120-day  period,  the  items 
comprising  the  Part  III  information  must  be  Filed  as 
part  of  the  Form  10-K.  or  as  an  amendment  to  the 
Form  10-K  Filed  under  cover  of  Form  8  not  later  than 
the  end  of  the  120-day  period. 


Proposed  rule 


Substantive 

changes 


r 
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B.  The  following  chart  lists  the 
proposed  rules  and  the  corresponding 


current  rules,  and  indicates  which 
current  rules  would  be  changed 


substantively  or  reorganized. 


. 

(b)  . 

(c)  - 

(d)  . 

(e)  . 

m - - 

(g) - . 

(h)  . 

16a-2(a) . 

(b)  . 

(c)  . - . 

16a-3(a) . . 

(b)  . 

(c)  . - . 

(d) .... 

(e) .... 

(f)  . 

(g) .... 

16a-4 . 

16a-5(a)(l) 

(a)(2) 

(a)(3)  _ 
(a)(4)  „ 

(a) (5) 

(b)  and  (c)... 

(d) . 

16a-6 . 

16a-7 . 

16a-« . 

16a-9 . 

16a-10 . 

16b-1(a>. 

(b) ... 

<0 ... 

16b-2 . 

16b-3(a) . 

16b-3(b) . 

(c)  . 

(d)  . 

16b-4 . 

16t>-5 . 

16b-6{a) . 

(b) . 

(0 . 

(d) . 

(a)-..- . 

16b-7 _ _ 

16b-8 . 

16t>-9 . 

16C-1 . . 

16C-2 . 

16C-3 . . . 

16c-4..._ . 

16d-1 . . 

30f-1 . . 


X.  Request  for  Comment 

Any  interested  persons  wishing  to 
submit  written  comments  on;  the 
proposed  amendments  to  Rules  16a-l 
through  16C-3,  Schedule  14A,  Forms  10- 
K,  3  and  4;  the  addition  of  a  new  Rule 
16d-l  and  a  new  Form  5;  the  deletion  of 


Rule  12h-2  under  the  Exchange  Act;  the 
addition  of  a  new  item  to  Regulation  S- 
K;  and  the  proposed  amendments  to 
Rule  30f-l  and  Form  N-SAR  under  the 
Investment  Company  Act;  as  well  as  on 
other  matters  that  might  have  an  impact 
on  the  proposals  contained  herein,  are 


requested  to  do  so.  In  addition,  the 
Commission  requests  comments  on 
whether  any  further  changes  to  the 
Section  16  ^es  are  necessary  or 
appropriate  at  this  time.  The 
Commission  also  requests  comment  on 
whether  the  proposed  rules,  if  adopted. 
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would  have  an  adverse  effect  on 
competition  that  is  neither  necessary 
nor  appropriate  in  furthering  the 
purposes  of  the  Exchange  Act. 

Comments  on  this  inquiry  will  be 
considered  by  the  Commission  in 
complying  with  its  responsibilities  under 
section  23(a)  of  the  Exchange  Act.®‘* 

XI  Cost — Benefit  Analysis 

To  evaluate  the  costs  and  benefits 
associated  with  the  proposed 
amendments  addressed  in  this  release, 
the  Commission  requests  commentators 
to  provide  views  and  data  as  to  the 
costs  and  benefits  associated  with  these 
proposals. 

It  is  expected  that  the  proposed 
amendments  to  the  rules  promulgated 
pursuant  to  section  16  would  decrease 
significantly  the  reporting, 
recordkeeping,  and  compliance 
requirements  imposed  upon  reporting 
persons  subject  to  Section  16  for  the 
following  reasons. 

Proposed  Rule  16a-l(e)  would  define 
the  term  “officer"  for  purposes  of 
section  16  in  the  same  manner  that 
“executive  officer”  currently  is  defined 
in  Rule  3b-7.  The  proposed  definition 
reflects  concerns  that  the  current 
definition  of  “officer"  is  over-broad  and 
extends  to  some  employees  that  do  not 
have  significant  managerial  or  policy¬ 
making  duties. 

Proposed  Rule  16a-l(a){l)  would  state 
that  for  purposes  of  determining  who  is 
a  ten  percent  beneficial  owner  only  the 
rules  under  section  13(d)  of  the 
Exchange  Act  shall  apply.  Furthermore, 
proposed  Rule  16a-4(a)  would  deem 
derivative  securities  to  be  of  the  same 
class  of  equity  securities  as  the 
underlying  securities  and  not  a  separate 
class  of  equity  securities  for  purposes  of 
determining  ten  percent  beneficial 
ownership.  Finally,  proposed  Rule  16a- 
1(c)  would  exclude  derivative  securities 
awarded  pursuant  to  an  employee 
benefit  plan  satisfying  proposed  Rule 
16b-3,  if  exercisable  solely  for  cash. 

Proposed  Rule  16a-3(f)  would  provide 
a  reporting  deferral  for  all  trades 
exempted  pursuant  to  rules  promulgated 
under  section  16(b),  small  acquisitions 
of  securities,  stock  splits  and  stock 
dividends.  Under  the  current  rules, 
trades  entitled  to  reporting  deferrals 
must  be  reported  in  the  first  Form  4  filed 
by  the  insider  subsequent  to  the 
exempted  transaction.  Under  the 
proposed  rules,  the  deferred  period 
generally  would  be  longer;  all  trades 
entitled  to  reporting  deferrals  except 
those  falling  under  the  small 
acquisitions  deferral  category  only 


15  U.S.C.  70w(a)  (1982). 


would  be  reported  by  the  insider  at  the 
same  time,  within  30  days  after  the 
registrant's  fiscal  year  end,  on  a  Form  5. 

Proposed  Rule  16a-7  would  provide  a 
reporting  exclusion  for  insider 
underwriters  regarding  trades 
associated  with  a  distribution. 

Elimination  of  the  need  for  insider 
underwriters  to  participate  equally  with 
non-insider  underwriters  in  a 
distribution  also  is  proposed. 

Proposed  Rule  16b-6(b)  generally 
would  exempt  from  section  16(b) 
exercises  and  conversions  of  derivative 
securities. 

Proposed  Rule  16b-5  would  exempt 
from  section  16(b)  all  acquisitions  and 
dispositions  via  bona  fide  gifts 
regardless  of  their  size.  Current  Rule 
16a-9  provides  such  an  exemption  only 
for  bona  fide  gifts  under  $10,000. 

Proposed  Rule  16b-5  also  would  exempt 
from  section  16(b)  all  acquisitions  and 
dispositions  via  the  laws  of  descent. 

deposed  Rule  16c-4  would  provide 
that  selling  a  derivative  security  short  or 
purchasing  a  put  option  is  not  prohibited 
under  section  16  if  the  securities 
underlying  the  derivative  security  or  put 
option  do  not  exceed  the  amount  of 
underlying  securities  otherwise  owned. 
This  exemption  would  become 
unavailable  when  a  person  sells 
underlying  securities  such  that  the 
securities  underlying  the  derivative 
securities  sold  short  exceed  the  amount 
of  underlying  securities  otherwise 
owned.  As  a  result  of  the  proposal,  put 
equivalent  positions  will  be  deemed 
violations  of  section  16(c)  in  certain 
circumstances.  The  current  rules 
prohibit  insiders  from  maintaining  short 
positions  in  equity  securities  at  any 
time. 

The  following  proposed  amendments 
may  increase  the  reporting, 
recordkeeping,  and  compliance 
requirements  imposed  upon  reporting 
persons  subject  to  section  16.  It  is 
expected,  however,  as  stated  above,  that 
the  overall  effect  of  the  proposed 
amendments  would  be  to  decrease 
significantly  the  impact  of  such 
requirements  upon  reporting  persons. 

Under  current  Rule  16a-8(e)  with 
respect  to  trustees  and  proposed  Rule 
16a-l(b),  an  insider  is  deemed  to  be  the 
beneficial  owner  of  securities  owned  by 
members  of  the  insider’s  immediate 
family  sharing  the  same  residence.  The 
current  definition  of  “immediate  family” 
in  Rule  16a-8  would  be  broadened  by 
proposed  Rule  16a-l(b)  to  apply 
throughout  Section  16  and  to  include 
siblings,  fathers-in-law,  mothers-in-law, 
sons-in-law,  daughters-in-law,  brothers- 
in-law,  and  sisters-in-Iaw,  as  well  as 
children,  grandchildren,  stepchildren, 
parents,  stepparents,  and  spouses. 


Current  Rule  16a-8(c),  which  deems 
the  trustee  of  a  trust  holding  ten  percent 
of  a  class  of  equity  securities  to  be  a 
reporting  person  for  purposes  of  section 
16,  would  be  expanded  by  proposed 
Rule  16a-5(a)(2).  Under  the  proposed 
rule,  a  trust  would  report  not  only  when 
it  is  a  ten  percent  holder,  but  also  when 
the  trustee  is  an  insider.  Furthermore, 
the  exemption  from  section  16(a) 
provided  in  current  Rule  16a-8(b)  for 
beneficial  ownership  of  securities  solely 
as  settlor  or  beneficiary  or  a  trust  where 
less  than  20  pecent  in  market  value  of 
the  trust  consists  of  the  registrant's 
securities  would  be  deleted.  Section 
III.A.S.a  of  the  release  discusses 
proposed  Rule  16a-5  as  well  as  the 
proposed  modifications  of  current  Rule 
16a-8(b). 

Proposed  Rule  16a-3(a)  would  require 
all  reporting  persons  subject  to  section 
16  to  file  an  annual  reconciliation  of 
beneficial  holdings  on  Form  5.  This 
requirement  would  increase  the  burden 
on  reporting  persons,  particularly  those 
who  had  no  transactions  during  the  year 
that  otherwise  would  have  been 
reportable  on  Form  4. 

Proposed  Rule  16a-3(e)  would  require 
insiders  to  forward  copies  of  their  Forms 
3, 4  and  5  to  the  registrant's  corporate 
secretary  or  other  person  designated  to 
receive  such  filings. 

Proposed  Rule  16b-6(a)  would  clarify 
that  a  derivative  security  confers 
beneficial  ownership  in  the  underlying 
security  for  purposes  of  section  16(b). 

The  proposed  amendments  should  not 
result  in  any  substantial  increase  in  the 
compliance  requirements  imposed  upon 
companies  registered  pursuant  to 
section  12  of  the  Exchange  Act  or  whose 
securities  are  for  any  other  reason 
subject  to  section  16.  The  proposed 
addition  of  a  new  Item  405  to  Regulation 
S-K,  triggered  by  Item  7  of  Schedule 
14A,  Item  10  of  Form  10-K  and  sub-item 
88.E  of  Form  N-SAR,  would  require 
registrants  to  describe  their  procedures 
for  assisting  insider  compliance  with 
sections  16(a)  and  16(b)  and  report 
certain  information  regarding  the  non- 
compliance  of  their  insiders  with  the 
reporting  requirements  of  section  16(a). 
In  order  to  fulfill  their  disclosure 
obligations,  registrants  would  have  to 
review  the  Form  3,  4,  and  5  reports  filed 
by  their  insiders.  The  proposed 
requirements  should  not  place  a 
significant  burden  on  registrants  since 
reporting  persons  would  be  required  to 
send  copies  of  all  their  Form  3,  4,  and  5 
reports  to  the  registrants  as  well  as  to 
the  Commission.  Furthermore,  Item  12  of 
Form  10-K  already  requires  registrants 
to  monitor  annually  the  security 
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holdings  of  officers,  directors,  and  five 
percent  security  holders. 

The  Commission's  proposal  to 
eliminate  entirely  the  current  provision 
in  Rule  16b-3(a)  requiring  shareholder 
approval  of  compensation  plans  and  any 
material  amendments  thereto  should 
decrease  the  burdens  imposed  on 
companies  by  section  16.  The  benefit  of 
the  deletion  of  the  shareholder  approval 
requirement  would  be  offset  to  some 
extent,  however,  by  the  strengthened 
disinterested  administration 
requirement  in  proposed  Rule  16b-3{b). 

XII.  Summary  of  Initial  Regulatory 
Flexibility  Analysis 

An  Initial  Regulatory  Flexibility 
Analysis  in  accordance  with  5  U.S.C. 

603  has  been  prepared  concerning  the 
proposed  amendments  to  Rules  16a-l 
through  16c-3,  Schedule  14A.  Forms  10- 
K,  3  and  4;  the  addition  of  a  new  Rule 
16d-l  and  a  new  Form  5;  the  deletion  of 
Rule  12h-2  under  the  Exchange  Act,  as 
well  as  the  addition  of  a  new  item  to 
Regulation  S-K.  Also  a  subject  of  this 
analysis  are  proposed  amendments  to 
Rule  30f-l  and  Form  N-SAR  under  the 
Investment  Company  Act.  The  analysis 
notes  that  the  proposed  amendments  are 
intended  to  help  assure  that  persons 
meet  their  reporting  obligations  and  to 
ensure  the  fair  and  effective  operation  of 
section  16(b)  by  limiting  the 
opportunities  for  abuse  and  removing 
transactions  that  do  not  involve  the 
potential  for  abuse  from  the  scope  of  the 
rules. 

As  discussed  more  fully  in  the 
analysis,  many  of  the  reporting  persons 
the  proposed  amendments  would  affect 
are  small  entities,  as  defined  by  the 
Commission’s  rules. 

It  is  expected  that  the  overall  effect  of 
the  proposed  amendments  would  be  to 
decrease  significantly  the  impact  of 
reporting,  recordkeeping,  and 
compliance  requirements  upon  reporting 
persons  subject  to  section  16,  although 
certain  of  the  proposed  amendments 
may  increase  such  requirements,  as 
noted  in  the  analysis. 

The  analysis  discusses  several 
possible  signiHcant  alternatives  to  the 
proposed  amendments  including,  among 
others,  establishing  different  compliance 
or  reporting  requirements  for  small 
entities  or  exempting  them  from  all  or 
part  of  the  proposed  requirements.  As 
discussed  more  fully  in  the  analysis 
implementing  any  of  these  alternatives 
either  would  be  duplicative  of  the 
proposed  amendments  or  would  not  be 
consistent  with  the  Exchange  Act. 

Comments  are  encouraged  on  any 
aspect  of  the  analysis.  A  copy  of  the 
analysis  may  be  obtained  by  contacting 
Brian  J.  Lane  or  Mark  W.  Green,  Office 


of  Disclosure  Policy,  Division  of 
Corporation  Finance,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549. 

XIII.  Statutory  Basis 

The  amendments  to  the  proxy  rules 
and  section  16  rules  are  being  proposed 
by  the  Commission  pursuant  to 
Exchange  Act  sections  3(a)(ll),  3(b), 

9(b),  10(a),  12(h),  13(a),  14, 16,  and  23(a). 
1110  amendments  to  the  section  30  rule 
are  being  proposed  pursuant  to 
Investment  Company  Act  of  1940  section 
38. 

List  of  Subjects  in  17  CFR  Parts  229, 240, 
249, 270,  and  274 

Reporting  and  recordkeeping 
requirements.  Securities. 

XIV.  Text  of  Proposals 

In  accordance  with  the  foregoing,  Title 
17,  Chapter  II  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  229~STANDARD 
INSTRUCTIONS  FOR  FILING  FORMS 
UNDER  SECURITIES  ACT  OF  1933, 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

1.  The  authority  citation  of  Part  229 
continues  to  read: 

Authority:  Secs.  6, 7, 8, 10, 19(a),  48  Stat.  78, 
79, 81,  85;  secs.  12, 13, 14, 15(d],  23(a),  48  Stat. 
892,  894,  901;  secs.  205,  209, 48  Stat.  906,  908; 
sec.  203(a).  49  Stat.  704;  secs.  1, 3, 8, 49  Stat. 
1375, 1377, 1379;  sec.  301,  54  Stat.  857;  secs.  8. 
202, 68  Stat.  685, 686;  secs.  3, 4,  5, 6,  78  Stat. 
565-568,  569, 570-574;  sec.  1. 79  Stat.  1051; 
secs.  1, 2,  3, 82  Stat.  454, 455;  secs.  1, 2,  3-5, 
28(c).  84  Stat.  1435, 1497;  sec.  105(b).  88  Stat. 
1503;  secs.  8, 9, 10, 11, 18,  89  Stat.  117, 11& 
119, 155;  15  U.S.C.  77f.  77g.  77h,  77j,  77s(a), 

71/,  78in,  78n,  78/(d),  78w(a),  unless  otherwise 
noted. 

2.  Section  229.405  is  added  to  Subpart 
229.400  to  read  as  follows: 

S  229.405  (Item  405)  Compliance  with 
Section  l^a)  of  the  Exchange  Act 

Every  person  having  a  class  of  equity 
securities  registered  pursuant  to  section 
12  of  the  Exchange  Act.  every  closed- 
end  investment  company  registered 
under  the  Investment  Company  Act  of 
1940  (15  U.S.C.  80a-l  et  seq.\  and  every 
holding  company  registered  pursuant  to 
the  Public  Utility  Holding  Company  Act 
of  1935  [15  U.S.C.  79  et  seq.]  shall: 

(a)  Describe  briefly  its  procedures  for 
assisting  directors,  officers,  beneficial 
owners  of  more  than  ten  percent  of  any 
class  of  equity  securities  of  the 
registrant,  and  any  other  person  subject 
to  section  16  of  the  Exchange  Act 


because  of  the  requirements  of  section 
30  of  the  Investment  Company  Act  or  of 
section  17  of  the  Public  Utility  Holding 
Company  Act,  in  complying  with 
sections  16(a)  and  16(b)  of  the  Exchange 
Act;  and 

(b)  Based  on  a  review  of  the  Forms  3, 

4,  and  5  provided  to  the  registrant 
concerning  transactions  conducted 
during  the  fiscal  year,  list  each  such 
director,  officer,  beneficial  owner  and 
other  person  who  failed  to  file  any  form 
required  by  section  16(a)  of  the 
Exchange  Act  in  a  timely  manner.  For 
each  such  filer,  the  registrant  also  shall 
disclose  the  number  of  times  that  filing 
was  not  timely. 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240 
continues  to  read: 

Authority:  Sec.  23, 48  Stat.  901,  as  amended 
(15  U.S.C.  78w). 

§  240.12h-2  [Removed] 

2.  Section  240.12h-2  is  removed. 

3.  By  amending  §  240.14a-101  by 
adding  a  paragraph  (h)  before  the 
concluding  text  to  Item  7  to  read  as 
follows: 

S  240.14a-101  Schedule  14A  Information 
required  in  proxy  statement 
***** 

Item  7.  Directors  and  Executive  Officers 

***** 

(h)  The  information  required  by  Item  405  of 
Regulation  S-K  (S  229.405  of  this  chapter). 

***** 

4.  Sections  240.16a-l  through  240.16a- 
10  and  the  undesignated  center  heading 
preceding  them  are  revised  and 

§  240.16a-ll  is  removed,  as  follows: 

Reports  of  Directors,  Officers,  and 
Principal  Shareholders 

§  240.16a-1  Definitions. 

All  terms  defined  in  this  rule  shall  be 
used  only  for  purposes  of  section  16  of 
the  Act.  These  terms  shall  not  be  limited 
to  section  16(a)  but  shall  apply  to  all 
subsections  under  section  16. 

(a)  Beneficial  Ownership. 

(1)  Solely  for  purposes  of  determining 
who  is  a  ten  percent  beneficial  owner, 
the  term  “beneficial  owner”  shall  mean 
any  person  who  is  deemed  a  ten  percent 
beneficial  owner  by  operation  of  the 
rules  under  section  13(d)  of  the  Act. 

(2)  For  all  other  purposes,  the  term 
“beneficial  owner”  shall  mean  any 
person  who,  directly  or  indirectly, 
through  any  contract,  arrangement, 
understanding,  relationship,  or 
otherwise  has  or  shares  a  pecuniary 
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interest  in  the  subject  securities.  A 
person  shall  be  deemed  the  beneficial 
owner  of  securities: 

(i)  That  such  person  has  the  right  to 
acquire  through  the  exercise  or 
conversion  of  any  derivative  security, 
whether  it  is  presently  exercisable  or 
not; 

(ii)  That  are  held  by  any  member  of 
the  immediate  family  sharing  the  same 
residence  os  the  person;  or 

(iii)  That  are  hdd  by  a  general 
partnership,  in  proportion  to  that 
person's  partnership  interest. 

(3)  Whi^  more  than  one  person  is 
deemed  to  be  a  beneficial  owner  of  the 
same  equity  securities,  both  persons 
must  report  as  beneficial  owners  of  the 
securities.  In  such  cases,  short  swing 
profit  recovery  would  not  be  increased 
over  what  would  otherwise  be 
recoverable  if  there  were  only  one 
beneficial  owner. 

(4]  Any  person  filing  a  statement  may 
de^re  expressly  therein  diat  the  filing 
of  such  statement  shall  not  be  construed 
as  an  admission  that  such  person  is,  for 
the  purpose  of  section  16  of  the  Act,  the 
beneficial  owner  of  any  equity  securities 
covered  by  the  statement  unless 
beneficial  ownership  is  otherwise 
mandated  by  i  240.16a-l(a). 

(b)  The  term  “immediate  family"  shall 
mean  any  child,  stepchild,  grandchild, 
parent,  stepparent  spouse,  sibling, 
mother-in-law,  father-in-law,  son-in-law, 
daughter-in-law,  brother-in-law,  or 
sister-in-law.  For  the  purpose  of 
determining  whether  any  of  the 
foregcHng  relations  exist  a  legally 
adopted  child  a  person  shall  be 
considered  a  child  of  such  person  by 
blood. 

(c)  The  term  “derivative  securities” 
shall  mean  any  option,  warrant 
convertible  security,  stock  appreciation 
right,  or  other  similar  right  related  to  an 
equity  security,  but  shafi  not  include: 

(1)  The  right  of  a  pledgee  of  securities 
to  sell  the  pledged  securities; 

(2)  The  right  to  acquire  or  the 
obligation  to  sell  securities  in 
connectioa  with  a  merger,  exchange 
offer,  or  exmsolidation  involving  the 
issuer  of  the  securities; 

(3)  Securities  awarded  pursuant  to  an 
employee  benefit  plan  satisfying 

§  240.16b-3  that  can  be  exercised  only 
for  cash  and  permit  no  discretion  as  to 
whether  to  receive  another  form  of 
equity  secairity  in  lieu  of  cash;  and 

(4)  Broad-based  index  options  and 
broad-based  index  futures. 

(d)  The  term  “c:all  equivalent  position” 
shall  mean  a  derivative  security  ptosition 
that  increases  in  value  as  the  value  of 
the  underlying  equity  increases, 
including,  but  not  limited  to,  a  long 


convertible  security,  long  c:all  option, 
and  short  put  option  position. 

(e)  The  turn  “put  equivalent  position" 
shall  mean  a  derivative  security  position 
that  increases  in  value  as  the  value  of 
the  underlying  equity  decreases, 
including,  but  not  limited  to.  s  long  put 
option  and  a  short  call  cation  position. 

(f)  The  term  “equity  security  of  such 
issuer"  shall  mean  any  equity  security 
or  derivative  security  of  or  relating  to  a 
particular  issuer,  whether  or  not  issued 
by  that  issuer. 

(g)  The  term  “ofiker"  shall  mean  a 
registrant’s  president,  any  vice-president 
of  the  registrant  in  charge  of  a  principal 
business  unit,  divirion  or  function  (such 
as  sales,  administration  or  financre),  any 
other  officer  who  performs  a  policy¬ 
making  function  or  any  other  pterson 
who  performs  similar  policy-making 
functions  for  the  registrant.  Officers  of 
subsidiaries  may  be  deemed  officers  of 
the  registrant  if  they  perform  such 
policy-making  functions  for  the 
registrant.  In  addition,  when  the 
registrant  is  a  limited  partnership, 
officers  or  employees  of  the  general 
partners  with  pcdicy-making  functions 
are  deemed  officers  of  the  registrant 

(h)  The  term  “owner  of  any  security  of 
the  issuer"  for  praiposes  of  section  16  of 
the  Act  shall  mean  a  benefidat  owner  of 
securities  of  the  issuer  at  the  time  of  suit 
or,  if  as  a  result  of  a  business 
combination  the  issuer,  at  the  time  of 
suit,  does  not  have  a  repOTting 
obligation  under  section  13  or  15(d)  of 
the  Act  with  respect  to  an  equity 
security,  a  femner  beneficial  owner  of 
the  issuer  vriio  was  required  to 
surrender  sudi  securities  due  to  such 
business  combination. 

§  240.168-4^  Persona  sat^ect  to  section  16. 

All  directors,  officers,  and  piersons 
who  are  the  beneficial  owners  of  more 
than  10  percent  of  a  class  of  equity 
securities  of  an  issuer  registered 
pursuant  to  section  12  of  the  Act  shall  be 
subject  to  the  provisions  of  section  16. 
subject  to  the  following: 

(a)  Any  director  or  officer  who  is 
required  to  file  a  statement  on  Fmm  4 
with  respect  to  any  change  in  beneficial 
ownership  of  equity  securities  which 
occurs  within  6  months  after  becoming  a 
directoc  or  officer  of  the  issuer  of  such 
securities,  or  within  6  months  after 
equity  securities  of  such  issuer  first 
became  registered  pursuant  to  section  12 
of  the  Act,  shall  include  in  the  first  such 
statement  the  infomiation  called  for  by 
Form  4  with  respiect  to  all  changes  in 
beneficial  ownerriiip  of  equity  aecurities 
of  such  issuer  which  ocenrred  within  6 
months  priw  to  the  date  of  the  chaises 
which  require  the  filing  of  such 
statement 


(b)  Any  person  who  has  ceased  to  be 
a  director  or  officer  of  an  issuer  that  has 
equity  securities  registered  pursuant  to 
section  12  ol  the  Act  or  who  is  a 
director  or  officer  ol  an  issuer  at  the 
time  it  ceased  to  have  any  equity 
securhiea  so  registered,  shall  file  a 
statement  on  Form  4  with  reap)ect  to  any 
change  in  beneficial  ownership  of  equity 
securities  of  such  issuer  that  shall  occur 
on  or  after  the  date  on  which  such 
person  ceased  to  be  such  director  or 
officer  or  the  date  on  which  the  issuer 
ceased  to  have  any  equity  securities  so 
registered  if  such  change  shall  occur 
within  6  months  after  any  change  in 
such  person’s  beneficial  ownership  of 
such  securities  prior  to  such  date. 

(c)  The  transaction  that  results  in  a 
person  becoming  a  10  percent  beneficial 
owner  need  not  be  reported  unless  the 
person  already  is  required  to  file  reports 
concerning  securities  of  that  issuer  in 
another  capacity.  A 10  percent 
beneficial  owner  must  report  only  those 
transactions  conducted  while  holding  at 
least  10  percent  of  any  class  of  equity 
securities. 

§  240.16a-3  How  to  report 

(a)  Initial  statements  of  beneficial 
ownership  of  equity  securities  required 
by  section  16(a)  of  the  Act  shall  be  filed 
on  Form  3  (9  249.103  of  this  chapter). 
Statements  of  changes  in  such  beneficial 
ownership  required  by  the  seetkm  shall 
be  filed  on  Form  4  (§  249.104).  Annual 
statements  of  reconciliation  shall  be 
filed  on  Form  5  (9  249.105).  All  such 
statements  shall  be  prepared  and  filed 
in  accordance  with  the  requirements  of 
the  applicable  form. 

(b)  A  person  who  already  is  filing 
statements  pursuant  to  section  16(a)  of 
the  Act  with  respect  to  equity  securities 
registered  pursuant  to  either  section  12 
(b)  or  (g)  of  the  Act  need  not  file  an 
additional  statement  on  Form  3 

(9  2491103): 

(1)  When  an  additional  class  of  equity 
securities  of  the  same  issuer  becomes 
registered  pursuant  to  the  same  section 
of  the  Act;  or 

(2)  When  such  person  assumes  a 
different  ot  an  additional  relationship  to 
the  same  issuer,  for  example,  when  an 
officer  becomes  a  director, 

(c)  Any  issuer  that  has  equity 
securities  listed  oa  more  tiian  one 
national  securities  exchange  may 
designate  one  such  exchange  as  the  only 
exchange  with  which  reports  pursuant 
to  section  16(a)  of  the  Act  need  be  filed. 
Such  designation  shall  be  made  in 
writing  and  rimll  Iw  filed  with  the 
Commission  and  with  each  national 
securities  exchange  on  which  any  equity 
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security  of  the  issuer  is  listed.  The 
obligation  to  file  with  each  national 
securities  exchange  on  which  any  equity 
security  of  the  issuer  is  listed  shall  be 
satisfied  by  filing  with  the  designated 
exchange. 

(d)  Any  person  required  to  Hie  a 
statement  under  both  section  16(a)  of 
the  Act  and  section  17(a)  of  the  Public 
Utility  Holding  Company  Act  of  1935  or 
section  30(f)  of  the  Investment  Company 
Act  of  1940  may  file  a  single  statement 
containing  the  required  information 
which  will  be  deemed  to  be  filed  under 
both  Acts.  To  comply  with  the 
requirement  of  section  16(a),  where 
applicable,  that  statements  be  filed  with 
national  securities  exchanges,  a 
duplicate  original  of  such  statement 
shall  be  filed  with  such  exchanges  or 
with  the  exchange  designated  pursuant 
to  §  240.16a-3(c). 

(e)  Any  person  required  to  file  a 
statement  under  section  16(a)  shall,  at 
the  time  of  filing,  send  or  deliver  a 
duplicate  to  the  registrant's  corporate 
secretary  or  other  person  designated  by 
the  registrant. 

(f)  A  Form  5  filing  shall  be  required 
from  every  person  required  to  file 
statements  under  section  16(a)  as  of  the 
end  of  the  registrant’s  fiscal  year.  This 
statement  shall  be  filed  within  30  days 
of  the  end  of  the  registrant’s  fiscal  year. 
This  filing  shall  be  required  regardless 
of  whether  the  reporting  person  is  the 
beneficial  owner  of  any  securities  or 
there  have  been  any  transactions  in  the 
reported  securities  conducted  during  the 
year.  All  transactions  during  the  fiscal 
year  shall  be  reported  on  Form  4,  except 
that  the  following  shall  be  reported  on 
Form  5; 

(1)  Changes  in  ownership  resulting 
from  stock  splits  or  stock  dividends 
occurring  during  the  fiscal  yean 

(2)  Small  acquisitions  during  the  fiscal 
year,  unless  previously  reported  on 
Form  4  pursuant  to  §  240.16a-6; 

(3)  All  transactions  conducted  during 
the  fiscal  year  that  were  exempted  by 
operation  of  any  rule  pursuant  to  section 
16(b)  of  the  Act;  and 

(4)  Any  occurrence  or  transaction 
required  to  be  reported  on  Form  3  or  4 
under  section  16(a)  of  the  Act  that  was 
required  to  be  filed  prior  to,  and  that  has 
yet  to  be  reported  as  of  the  date  by 
which  the  Form  5  is  filed;  Provided, 
however,  that  the  required  Form  3  or  4 
shall  be  appended  to  the  Form  5. 

(g)  The  date  of  filing  with  the 
Commission  shall  be  the  date  of  receipt 
by  the  Commission;  Provided,  however, 
the  Form  3.  4  or  5  shall  be  deemed  to 
have  been  timely  filed  if  the  filing 
person  establishes  that  the  Form  had 
been  transmitted  to  the  Commission  by 
first  class  mail  or  any  equally  prompt 


50023 


means  on  or  before  the  date  on  which 
the  filing  was  due. 

§  240.16a-4  Derivativ*  sacurttlea. 

(a)  The  granting,  acquisition  or 
disposition  of  any  derivative  security,  or 
any  expiration  or  cancellation  thereof 
shall  be  deemed  to  effect  a  change  in  the 
beneficial  ownership  of  the  underlying 
securities  to  which  the  derivative 
security  relates.  For  purposes  of  section 
16  of  the  Act,  both  derivative  securities 
and  the  underlying  securities  to  which 
they  relate  shall  be  deemed  to  be  the 
same  class  of  equity  securities,  except 
that  they  shall  be  reported  separately. 

(b)  For  reporting  purposes,  the 
exercise  or  conversion  of  a  call 
equivalent  position  shall  be  treated  as: 

(1)  A  purchase  of  the  underlying 
security:  and 

(2)  A  closing  of  the  derivative  security 
position. 

(c)  For  reporting  purposes,  the 
exercise  of  a  put  equivalent  position 
shall  be  treated  as: 

(1)  A  sale  of  the  underlying  security; 
and 

(2)  A  closing  of  the  derivative  security 
position. 

Note. — Under  9  240.16b-6(b),  a  purchase  or 
sale  incident  to  an  exercise  or  conversion  of 
a  derivative  security  generally  is  exempt  from 
section  16(b)  of  the  Act. 

9  240.16a-5  Trusts  and  remote  interests. 

(a)  The  following  provisions  apply  to 
trusts: 

(1)  In  the  event  that  more  than  10 
percent  of  any  class  of  any  equity 
security  (other  than  an  exempted 
security)  that  is  registered  pursuant  to 
section  12  of  the  Act  is  held  in  a  trust,  as 
determined  pursuant  to  Rule  16a-l(a)(l), 
both  the  trust  and  trustee  shall  file 
reports  as  specified  in  §  240.16a-3.  The 
trustee  shall  report  on  behalf  of  the 
trust,  and  shall  report  separately 
transactions  on  behalf  of  the  trustee  as 
any  other  person  subject  to  section  16  of 
the  Act. 

(2)  In  the  event  that  a  trustee  is  a 
person  required  to  file  reports  pursuant 
to  §  240.16a-3,  the  trustee  shall  report  on 
behalf  of  each  trust  in  which  the  trustee 
exercises  investment  decision-making 
authority,  and  also  shall  report 
separately  transactions  on  behalf  of  the 
trustee. 

(3)  In  the  event  that  the  following 
conditions  are  met,  transactions  of  a 
trust  will  be  attributable  to  a  person 
specified  in  §  240.16a-2  as  well  as  the 
trust: 

(i)  If  a  person  specified  in  §  240.16a-2 
is  the  trustee  and  at  least  one 
beneficiary  of  the  trust  is  a  member  of 
the  trustee’s  immediate  family,  all 
transactions  of  the  trust  will  be 


attributed  to  the  trustee  and  the  trustee 
shall  report  the  transactions  of  the  trust 
as  transactions  of  the  trustee. 

(ii)  If  a  person  specified  in  9  240.16a-2 
owns  securities  as  settlor  of  a  trust  and 
has  the  power  to  revoke  the  trust 
without  obtaining  the  consent  of  the 
beneficiaries,  all  transactions  of  the 
trust  will  be  attributed  to  the  settlor  and 
the  settlor  shall  report  the  transactions 
of  the  trust  as  transactions  of  the  settlor. 

(4)  If  a  person  specified  in  §  240.16a-2 
owns  a  vested  beneficial  interest  in  a 
trust,  that  person  shall  report  the 
transactions  of  the  trust  unless  meeting 
the  conditions  of  §  240.16a-6.  'The 
person  may  report  trust  transactions  in 
proportion  to  that  person’s  beneficial 
interest 

(5)  In  the  event  a  trust  or  other  person 
becomes  a  reporting  person  pursuant  to 
this  rule,  it  shall  likewise  be  subject  to 
sections  16  (b)  and  (c)  of  the  Act. 

Note.— Transactions  by  a  trustee  on  behalf 
of  a  settlor  or  beneficiary  without  such 
person’s  prior  approval  or  direction  need  not 
be  reported  by  such  person,  as  specified  in 
9  240.16a-8. 

(b)  A  trustee  is  exempt  from  the 
provisions  of  section  16(a)  under  the  Act 
for  the  12  months  following  its 
appointment  and  qualification,  to  the 
extent  the  trustee  is  acting  as: 

(1)  Executor  or  administrator  of  the 
estate  of  a  decedent; 

(2)  Guardian  or  member  of  a 
conunittee  for  an  incompetent;  or 

(3)  Receiver,  trustee  in  bankruptcy, 
assignee  for  the  benefit  of  creditors, 
conservator,  liquidating  agent,  or  other 
similar  person  duly  authorized  by  law  to 
administer  the  estate  or  assets  of 
another  person. 

(c)  After  the  12  month  period 
following  its  appointment  or 
qualification,  a  trustee  previously 
exempt  pursuant  to  paragraph  (b)  of  this 
rule  must  report  and  be  liable  for  all 
transactions  of  the  estate  being 
administered  only  where  the  estate  is  a 
beneficial  owner  of  more  than  10 
percent  of  any  class  of  equity  security 
(other  than  an  exempt  security)  that  is 
registered  pursuant  to  section  12  of  the 
Act. 

(d)  The  following  interests  are 
considered  too  remote  to  confer 
beneficial  ownership  for  purposes  of 
section  16(a)  of  the  Act,  notwithstanding 
the  provisions  of  Rule  16a-l(a)(2): 

(1)  The  remainder  interest  of  a  trust; 

(2)  Indirect  interests  in  portfolio 
securities  held  by: 

(i)  Any  holding  company  registered 
under  the  Public  Utility  Holding 
Company  Act; 
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(ii)  Any  iavestment  canqiany 
regi^red  under  the  Investment 
Company  Act:  and 

(iii)  A  pension  or  retirement  plan 
holding  securities  of  an  issuer  whose 
employees  generally  are  the 
beneficiaries  of  the  fdan. 

§  240.16a-S  Small  acquisitions. 

[a]  Any  acquisition,  that  docs  not 
exceed  $104)00  in  market  value  is 
permitted  to  be  reported  on  either  a 
Form  4  or  Form  5  (whichever  is  required 
to  be  filed  first),  subject  to  the  following 
conditions: 

(1)  Total  acquisitions  of  securities  of 
the  same  class  (including  derivative 
securities)  within  the  prior  six  months 
do  not  exceed  $10,000  in  maiicet  vahie; 
and 

(2>The  person  effecting  the 
acquisition  does  not  within  six  months 
thereafter  effect  any  disposition,  other 
than  by  a  transaction  exempted  from 
section  16(b)  of  the  AcL 

(b)  Should  an  acquisitioa  no  longer 
quabfy  for  the  reporting  deferral  in 
paragraph  (a)  of  this  rule,  all  such 
acquisitions  that  have  not  yet  been 
reported  shall  be  reported  on  a  Form  4 
within  10  days  after  the  close  of  the 
calendar  month  in  which  the  conditions 
of  paragraph  (a)  no  longer  are  met 

§  240.16a>7  Transactions  effected  In 
conneetioa  a  dtatributton. 

(a)  Any  transaction  of  purchase  and 
sale,  or  sale  and  purchase,  of  a  security 
which  is  effected  in  conneetioa  with  the 
distribution  of  a  substantial  Mock  of 
securities  shall  be  exempt  from  the 
provisions  of  section  10(8)  of  the  Act  to 
tbe  extent  specified  in  this  rule,  as  not 
comprehended  within  the  purpose  of 
said  section,  upon  the  following 
conditions: 

(1)  The  person  effecting  the 
transacticwi  is  engaged  in  the  business  of 
distributing  securities  and  is 
participating  in  good  faith,  in  the 
ordinary  course  of  such  business,  in  the 
distribution  of  such  block  of  securities; 
and 

(2)  The  security  involved  in  the 
transaction  is: 

(i)  A  part  of  such  block  of  securities 
and  is  acquired  by  the  person  effecting 
the  transaction,  with  a  view  to  the 
distribution  thereof,  from  the  issuer  or 
other  person  on  whose  behalf  such 
securities  are  being  distributed  or  from  a 
person  who  is  participating  in  good  faith 
in  the  distribution  of  such  block  of 
securities,  or 

(ii)  A  security  purchased  in  good  faith 
by  or  for  the  account  of  the  person 
effecting  the  transaetkm  for  the  purpose 
of  stabilizing  the  market  {u-ice  of 
securities  of  the  class  being  distributed 


or  to  cover  an  over-aflotment  or  other 
short  position  created  in  coimection 
with  such  distribution. 

(b)  Each  person  participating  in  the 
transaction  must  qnalify  on  an 
individual  basis  for  em  exemption 
pursuant  to  this  rule. 

S  240.1€»-€  lntra*trast  teanaaettonn. 

Transactiom  on  behalf  of  a  aetdor  or 
beneficiary  wid^in  a  trust  conducted  by 
the  trustee  without  the  prkw  approval  or 
direction  of  the  settlor  or  beneficiary, 
are  exempt  from  the  provisions  of 
sectkin  16(a)  of  tbe  Act.  This  exemption 
doea  not  extend  to  distributions  from  a 
trust. 

S  240.1ta-9  OdcHot  dcalars. 

Securities  purchased  or  sold  by  an 
odd-lot  dealer  in  odd  lots  as  reasonably 
necessary  to  carry  on  odd-lot 
transactions  or  in  round  lots  to  offset 
odd-lot  transactions  previously  or 
simultaneously  executed  or  reasonably 
anticipated  in  the  usual  coarse  of 
business,  shall  be  exempt  from  the 
provisions  of  section  16(a),  with  respect 
to  particqwtkm  by  sudb  odd-lot  dealer 
in  such  transaction. 

§  240.16a-1O  Exemptions  under  section 
16(a). 

Except  as  provided  in  S  240.16a^,  any 
transaction  which  has  been  or  shall  be 
exempted  by  the  Conmussian  from  the 
requirements  of  section  16(a)  shall, 
insofar  as  it  is  otherwise  subject  to  the 
provisions  of  section  16(b},  be  likewise 
exempted  from  section  16(b). 

5.  Sections  240.16b-l  through  240.16b- 
9  are  revised.  S§  240.16b-10  and 
240.16b-ll  are  removed  and  tbe 
undesignated  center  beading  preceding 
them  is  repoblmhed  to  read  as  follows: 

Note:  Two  alternatives  are  proposed  for 
S  240.16b-6(d). 

Exemption  of  Certain  Transactions  From 
Section  16(b) 

§  240.16b-1  Transactions  approved  by 
regulatory  authority. 

(a)  Any  purchase  and  sale,  or  sale  and 
purchase,  of  a  security  shall  be  exempt 
freon  the  eqieration  of  section  16(b)  of  the 
Act,  if  the  transaction  is  effected  ^  an 
investment  company  registered  under 
the  Investment  Company  Act  of  1940 
and  both  the  purchase  and  sale  of  such 
security  have  been  exempted  from  the 
provisions  of  section  17(a)  of  that  Act  by 
rule  or  order  of  the  Commission  entered 
pursuant  to  section  17  of  the  Act. 

(b)  Any  purchase  and  sale,  or  sale  and 
purchase,  of  a  security  shall  be  exempt 
from  the  provisions  of  section  16(b)  of 
the  Act  ifi 

(1)  The  person  effecting  such 
transaction  is  either  a  holding  company 


registered  under  die  Public  Utility 
Holding  Company  Act  of  1935  or  a 
snbsidiaTy  th^of;  and 

(2)  Bodi  the  purchase  and  the  sale  of 
such  security  have  been  approved  or 
permitted  by  the  Commission  pursuant 
to  the  appficable  provisions  of  that  Act 
or  the  rules  and  regulations  thereunder. 

(c)  Any  acquisition  of  securities  made 
in  exchange  for  other  securities  shad  be 
exempt  from  the  provisions  of  section 
16(b)  of  the  Act  if: 

(1)  The  securities  are  acquired  from 
the  issuer; 

(2)  The  person  acquiring  the  securities 
is  subject  to  one  or  more  of  the 
provisions  of  Part  I  of  the  Interstate 
Commerce  Act; 

(3)  The  person  acquiring  the  securities 
is: 

(i)  Subject  to  an  order  ol,  or  has 
accepted  a  conditioa  imposed  by,  tbe 
Interstate  Commerce  Comnussion  in  an 
approval  of  a  unification,  merger  or 
acquisition  of  control  pursuant  to 
seetkm  5(2)  of  tbe  Interstate  Commerce 
Act,  requiring  such  person  to  dispose  ol 
all  securities  of  tbe  same  class  as  those 
exchanged  for  the  securities  acquired; 
and 

(ii)  The  issuance  of  the  securities 
acquired  by  such  person  has  been 
approved  ^  the  Interstate  Commerce 
Commission  pursuant  to  seetkm  2a(a)  of 
the  Interstate  Commerce  Act;  and 

(4)  The  person  acquiring  voting  equity 
securities  has  transferred  all  voting 
ri^ts  on  an  nnrestricted  basis  to  one  or 
more  banks  and  such  transfer  remains 
in  effect  until  such  securities  are 
disposed  of  by  such  person. 

§  240.16b-2  Subscription  rights. 

(a)  Acy  sale  of  a  subscription  right  to 
acquire  any  subject  security  of  the  same 
issuer  shaU  be  exempt  from  the 
provisions  of  section  16(b)  of  the  Act  if: 

(1)  Such  subscription  ri^t  is  acquired, 
directly  or  indirectly,  from  the  issuer 
without  the  payment  of  consideration; 

(2)  Such  subscription  right  by  its  terms 
expires  within  45  days  after  the  issuance 
thereofi 

(3)  Sudi  subscription  right  by  its  terms 
is  issued  on  a  pro  rata  basis  to  all 
holders  of  the  beneficiary  security  of  the 
issuer;  and 

(4)  A  registratiem  statement  under  tbe 
Securities  Act  of  1933  (15  U.S.C.  77a  et. 
seq.)  is  in  effect  as  to  each  subject 
security,  or  the  terms  of  any  exemption 
from  such  registration  have  been  met  in 
reject  to  each  subject  security. 

(b)  When  used  within  this  Section  the 
following  terms  shall  have  the  meaning 
indicated: 

(1)  The  term  “subscription  right” 
iT^eans  any  warrant  or  certificate 
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evidencing  a  right  to  subscribe  to  or 
otherwise  acquire  an  equity  security; 

(2)  The  term  "beneficiary  security” 
means  a  security  registered  pursuant  to 
section  12  of  the  Act  to  the  holders  of 
which  a  subscription  right  is  granted; 
and 

(3)  The  term  "subject  security”  means 
a  security  that  is  the  subject  of  a 
subscription  right. 

(c)  Notwithstanding  anything 
contained  herein  to  the  contrary,  if  a 
person  purchases  subscription  rights  for 
cash  or  other  consideration,  then  a  sale 
by  such  person  of  subscription  rights 
otherwise  exempted  by  this  Section  will 
not  be  so  exempted  to  the  extent  of  such 
purchases  for  consideration  within  the 
6-month  period  preceding  or  following 
such  sale. 

§240.168-3  Benefit  plans. 

(a)  Exempt  transactions.  The 
following  transactions  by  a  director  or 
officer  shall  be  exempt  from  the 
operation  of  section  16(b)  of  the  Act  if 
they  occur  pursuant  to  a  plan  which 
satisHes  the  conditions  of  this  rule: 

(1)  The  acquisition  of  an  option, 
warrant,  right,  or  shares  of  stock; 

(2)  The  expiration,  cancellation  or 
surrender  to  the  issuer  of  a  stock  option 
or  stock  appreciation  right;  and 

(3)  The  surrender  or  delivery  to  the 
issuer  of  shares  of  its  stock  as  payment 
for  the  exercise  of  an  option,  warrant  or 
right  with  respect  to  shares  of  the  same 
class. 

(b)  Disinterested  administration.  (1) 
The  plan  shall  satisfy  one  of  the 
following  conditions: 

(1)  The  plan  is  administered  solely  by 
a  committee  of  directors,  the  majority  of 
which  are  disinterested  persons;  or 

(ii)  The  plan  by  its  terms: 

(A)  Predetermines  which  officers  and 
directors  may  receive  grants; 

(13)  Ifredetennines  the  timing  of  the 
grants  for  all  participants; 

(C)  Predetermines  the  amount  of 
securities  to  be  granted  to  individual 
participants  (which  shall  be  governed  by 
a  formula  or  standardized  criteria  for  all 
participants,  such  as  earnings  of  the 
issuer,  value  of  the  securities,  years  of 
service,  etc.); 

(D)  Provides  that  no  discretion, 
concerning  the  administration  of  the 
plan,  shall  be  afforded  to  a  person  who 
is  not  a  disinterested  person;  and 

(E)  Provides  that  the  requirements 
described  in  paragraph  (b)(l)(ii)  (A) 
through  (C)  of  this  section  shall  not  be 
amended  more  than  once  every  six 
months. 

(2)  Compliance  with  this  paragraph 
shall  not  be  necessary  with  respect  to 
any  option  or  right  granted,  or  other 
equity  security  acquired,  prior  to  the 


date  of  the  first  registration  of  an  equity 
security  under  section  12  of  the  Act. 

(3)  Plans  that  permit  participation  of 
persons  other  than  those  subject  to 
section  16  of  the  Act  need  not  comply 
with  this  paragraph  regarding 
administration  of  the  plan  as  it  relates  to 
those  persons  not  subject  to  Section  16 
of  the  Act. 

(c)  Definitions.  Unless  the  context 
otherwise  requires,  all  terms  used  in  this 
rule  shall  have  the  same  meaning  as  in 
the  Act,  the  General  Rules  and 
Regulations  thereunder,  or  the  Rules 
under  this  section  16.  In  addition,  the 
following  definitions  apply: 

(1)  The  term  "plan”  shall  mean  an 
option,  bonus,  appreciation,  profit 
sharing,  retirement,  incentive,  thrift, 
savings  or  similar  plan  that  meets  the 
following  conditions: 

(1)  The  plan  must  be  set  forth  in  a 
written  document  describing  the  means 
or  basis  for  determining  the  eligibility  of 
individuals  to  participate  and  either  the 
price  at  which  the  securities  may  be 
offered  or  the  method  by  which  the  price 
or  the  amount  of  the  award  is  to  be 
determined;  and 

(ii)  The  plan  must  provide,  with 
respect  to  any  option  or  similar  right 
(including  a  stock  appreciation  right) 
offered  pursuant  to  the  plan,  that  such 
option  or  right  is  not  transferable  other 
than  by  will  or  the  laws  of  descent  and 
distribution,  and  that  it  is  exercisable 
during  the  employee’s  lifetime  only  by 
the  employee  or  the  employee’s 
guardian  or  legal  representative,  but  not 
for  at  least  six  months  after  grant, 
unless  death  or  disability  of  the  grantee 
occurs  before  the  expiration  of  the  six- 
month  period. 

(2)  The  term  "exercise  of  an  option, 
warrant  or  right”  contained  in  paragraph 
(a)  of  this  section  shall  not  include: 

(i)  The  making  of  an  election  to 
receive  under  any  plan  compensation  in 
the  form  of  stock  or  credits  therefor, 
provided  that  such  election  is  made 
either  prior  to  the  making  of  the  award 
or  prior  to  the  fulfillment  of  all 
conditions  to  the  receipt  of  the 
compensation  and,  provided  further, 
that  such  election  is  irrevocable  imtil  at 
least  six  months  after  termination  of 
employment; 

(ii)  The  subsequent  crediting  of  such 
stock; 

(iii)  The  making  of  any  election  as  to 
the  time  for  delivery  of  such  stock  after 
termination  of  employment,  provided 
that  such  election  is  made  at  least  six 
months  prior  to  any  such  delivery; 

(iv)  The  fulfillment  of  any  condition  to 
the  absolute  right  to  receive  such  stock: 
or 

(v)  The  acceptance  of  certificates  for 
shares  of  stock. 


(3)  The  term  "disinterested  person” 
used  in  paragraph  (b)  of  this  rule  shall 
mean  an  administrator  of  a  plan  who 

(i)  During  one  year  prior  to  the  time  of 
exercising  discretion  in  administering 
the  plan,  tlie  person  has  not  been 
eligible  for  selection  as  a  person  to 
whom  equity  securities  may  be 
allocated  or  granted  pursuant  to  the 
plan  (or  any  other  plan  of  the  issuer  or 
any  of  its  affiliates)  entitling  the 
participants  therein  to  acquire  equity 
securities;  and 

(ii)  Is  not  so  eligible  for  three  years 
after  such  exercise;  provided,  however, 
that  a  disinterested  person  may 
participate  in  a  plan  that  satisfies  the 
conditions  of  paragraph  (b)(l)(ii)  of  this 
section  if  awards  are  not  subject  to  the 
discretion  of  any  person. 

(d)  Cash  Settlements  of  Stock 
Appreciation  Rights.  Any  transaction 
involving  the  exercise  and  cancellation 
of  a  stock  appreciation  right  issued 
pursuant  to  a  plan  (whether  or  not  the 
transaction  also  involves  the  related 
surrender  and  cancellation  of  a  stock 
option),  and  the  receipt  of  cash  in 
complete  or  partial  settlement  of  that 
right,  shall  be  exempt  from  the  operation 
of  section  16(b)  of  the  Act,  as  not 
comprehended  within  the  purpose  of 
that  section,  if  ail  the  following 
conditions  are  met: 

(1)  Information  about  the  issuer,  (i) 

The  issuer  of  the  stock  appreciation 
right  has  been  subject  to  ^e  reporting 
requirements  of  section  13  of  the  Act  for 
at  least  a  year  prior  to  the  transaction 
and  has  filed  all  reports  and  statements 
required  to  be  filed  pursuant  to  that 
section  during  that  year. 

(ii)  The  issuer  of  the  stock 
appreciation  right  on  a  regular  basis 
does  release  for  publication  quarterly 
and  annual  summary  statements  of  sales 
and  earnings.  This  condition  shall  be 
deemed  satisfied  if  the  specified 
financial  data  appears — 

(A)  on  a  wire  service, 

(B)  in  a  financial  news  service, 

(C)  in  a  newspaper  of  general 
circulation,  or 

(D)  is  otherwise  made  publicly 
available. 

(2)  Administration  of  the  plan,  (i)  The 
plan  shall  be  administered  in  the 
manner  specified  in  paragraph  (b)(l)(i) 
of  this  section. 

(ii)  The  board  or  committee  shall  have 
sole  discretion  either 

(A)  to  determine  the  form  in  which 
payment  of  the  right  will  be  made  (i.e., 
cash,  securities,  or  any  combination 
thereof)  or 

(B)  to  consent  to  or  disapprove  the 
election  of  the  participant  to  receive 
cash  in  full  or  partial  settlement  of  the 
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right.  Such  consent  or  disapproval  may 
be  given  at  any  time  after  the  election  to 
which  it  relates. 

(iii)  Any  election  by  the  participant  to 
receive  cash  in  full  or  partial  settlement 
of  the  stock  appreciation  right,  as  well 
as  any  exercise  by  the  participant  of  the 
stock  appreciation  right  for  such  cash, 
shall  be  made  during  the  period 
beginning  on  the  third  business  day 
following  the  date  of  release  of  the 
financial  data  specified  in  paragraph 
(d)(l)(ii)  of  this  section  and  ending  on 
the  twelfth  business  day  following  such 
date.  This  paragraph  (d](3](iii)  of  this 
section,  however,  shall  not  apply  to  any 
exercise  by  the  participant  of  a  stock 
appreciation  right  for  cash  where  the 
date  of  exercise; 

(A)  Is  automatic  or  fixed  in  advance 
under  the  plan;  and 

(B)  Is  outside  the  control  of  the 
participant. 

§  240.16b-4  Issuer  redemptions. 

Any  acquisition  of  an  equity  security 
(other  than  a  convertible  security  or 
right  to  purchase  a  security)  by  a 
director  or  officer  of  the  issuer  of  such 
security  shall  be  exempt  from  the 
operation  of  section  16(b)  upon 
condition  that: 

(a)  The  equity  security  is  acquired  by 
way  of  redemption  of  another  security 
of  an  issuer,  substantially  all  of  whose 
assets  other  than  cash  (or  government 
bonds)  consist  of  securities  of  the  issuer 
of  the  equity  security  so  acquired; 

(b)  The  acquired  equity  security: 

(1)  Represented  substantially  and  in 
practical  effect  a  stated  or  readily 
ascertainable  amount  of  such  equity 
security: 

(2)  Had  a  value  which  was 
substantially  determined  by  the  value  of 
the  redeemed  equity  security:  and 

(3)  Conferred  upon  the  holder  the  right 
to  receive  the  acquired  equity  security 
without  the  payment  of  any 
consideration  other  than  the  security 
redeemed: 

(c)  No  security  of  the  same  class  as 
the  security  redeemed  was  acquired  by 
the  director  or  officer  within  six  months 
prior  to  such  redemption  or  is  acquired 
within  six  months  after  such 
redemption;  and 

(d)  The  issuer  of  the  acquired  equity 
security  has  recognized  the  applicability 
of  paragraph  (a)  of  this  section  by 
appropriate  corporate  action. 

§  240.16b-5  Bona  fide  gifts  and 
inheritance. 

Both  acquisitions  and  dispositions  of 
equity  securities  shall  be  exempt  from 
the  operation  of  section  16(b)  if  they  are: 

(a)  Bona  Tide  gifts;  or 


(b)  Transfers  of  securities  by  will  or 
the  laws  of  descent  and  distribution. 

§240.16b-6  Derivative  securities. 

(a)  The  establishment  of  or  increase  in 
a  call  equivalent  position  or  liquidation 
of  or  decrease  in  a  put  equivalent 
position  shall  be  deemed  a  purchase  of 
the  underlying  security  for  purposes  of 
section  16(b)  of  the  Act,  and  the 
establishment  of  or  increase  in  a  put 
equivalent  position  or  liquidation  of  or 
decrease  in  a  call  equivalent  position 
shall  be  deemed  a  sale  of  the  underlying 
securities  for  purposes  of  section  16(b) 
of  the  Act. 

(b)  The  closing  of  a  derivative  security 
position  as  a  result  of  its  exercise  shall 
be  exempt  from  the  operation  of  section 
16(b)  of  the  Act,  and  the  acquisition  of 
underlying  securities  due  to  the  exercise 
or  conversion  of  a  call  equivalent 
position  or  the  disposition  of  underlying 
securities  due  to  the  exercise  of  a  put 
equivalent  position  shall  be  exempt  from 
the  operation  of  section  16(b)  of  the  Act; 
Provided,  however,  that  the  acquisition 
or  disposition  of  securities  from  the 
exercise  of  an  out-of-the-money  option, 
warrant,  or  right  shall  not  be  exempt. 

(c)  The  disposition  of  a  security 
received  from  the  exercise  of  a 
derivative  security  awarded  pursuant  to 
a  plan  satisfying  §  240.16b-3  shall  be 
exempt  from  the  provisions  of  section 
16(b)  if  the  disposition  is  pursuant  to  a 
plan  or  agreement  for  merger  or 
consolidation,  or  reclassification  of  the 
issuers'  securities,  or  for  the  exchange  of 
its  securities  for  the  securities  of  another 
person  which  has  acquired  its  assets,  or 
which  is  in  control,  as  defined  in  section 
368(c)  of  the  Internal  Revenue  Code  of 
1986,  of  a  person  which  has  acquired  its 
assets,  where  the  terms  of  such  plan  or 
agreement  are  binding  upon  all 
stockholders  of  the  issuer  except  to  the 
extent  that  dissenting  stockholders  may 
be  entitled,  under  statutory  provisions  of 
provisions  contained  in  the  certificate  of 
incorporation,  to  receive  the  appraised 
or  fair  value  of  their  holdings. 

Alternative  A 
***** 

(d)  In  determining  the  short-swing 
profit  recoverable  pursuant  to  section 
16(b)  of  the  Act  from  transactions 
involving  the  purchase  and  sale  or  sale 
and  purchase  of  derivative  and 
underlying  securities  the  following  rules 
apply; 

(1)  Short-swing  profits  in  transactions 
involving  the  purchase  and  sale  or  sale 
and  purchase  of  derivative  securities 
that  have  identical  characteristics  {e.g., 
purchases  and  sales  of  call  options  of 
the  same  strike  price  and  expiration 
date,  or  purchases  and  sales  of  the  same 


series  of  convertible  debentures)  shall 
be  measured  by  the  actual  prices  paid  or 
received  in  the  short-swing  transactions. 

(2)  Short-swing  profits  in  transactions 
involving  the  purchase  and  sale  or  sale 
and  purchase  of  derivative  securities 
having  different  characteristics  [e.g.,  the 
purchase  of  a  call  option  and  the  sale  of 
convertible  debenture)  or  derivative 
securities  and  underlying  securities  shall 
not  exceed  the  difference  in  price  of  the 
underlying  security  from  the  time  of 
purchase  or  sale  to  the  time  of  sale  or 
purchase.  Such  profits  may  be 
approximated  by  measuring  the  short- 
sw'ing  profits  that  would  have  been 
realized  had  the  subject  transactions 
involved  purchases  and  sales  solely  of 
the  derivative  security  that  was  actually 
purchased  or  solely  of  the  derivative 
security  that  was  actually  sold,  valued 
as  of  the  time  of  the  matched  purchase 
or  sale,  and  calculated  for  the  lesser  of 
the  number  of  ultimate  underlying 
securities  covered  by  the  derivative 
security  actually  purchased  or  sold. 

(3)  Short-swing  profits  shall,  to  the 
extent  practicable  and  necessary  in 
order  to  provide  an  equitable  measure  of 
short-swing  profit,  be  measured  through 
the  application  of  valuation  techniques 
that  adjust  the  measure  of  short-swing 
profit  recovery  to  account  for  changes 

in — 

(i)  The  price  of  the  underlying  equity, 

(ii)  The  volatility  of  the  underlying 
equity, 

(iii)  Prevailing  interest  rates, 

(iv)  The  strike  price,  conversion  price 
or  conversion  ratio  of  the  derivative 
security 

(v)  The  time  to  expiration  of  the 
derivative  security,  as  well  as 

(vi)  Any  other  factors  that  the  court 
may  deem  relevant. 

Alternative  B 
***** 

(d)  In  determining  the  short-swing 
profit  recoverable,  pursuant  to  section 
16(b)  of  the  Act,  from  the  purchase  and 
sale  or  sale  and  purchase  of  two 
different  types  of  derivative  securities  or 
of  derivative  securities  and  underlying 
equity  securities,  the  following  rules 
apply: 

(1)  In  the  absence  of  a  contrary 
judicial  determination  pursuant  to 
paragraph  (d)(2)  of  this  section,  the 
measure  of  short-swing  profit  liability 
shall  be  the  difference  in  price  of  the 
underlying  security  from  the  time  of 
purchase  or  sale  to  the  time  of  sale  or 
purchase. 

(2)  Nothing  in  this  rule  shall  preclude 
courts  from  using  valuation  methods 
that  are  different  than  those  contained 
in  this  rule,  when  the  facts  so  require  in 
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order  to  provide  an  equitable  measure  of 
profit. 

(e)  Any  profit  derived  from  writing  an 
option  upon  expiration  of  the  option, 
where  the  expiration  was  within  six 
months  of  the  writing  of  the  option,  shall 
be  recoverable  under  section  16(b)  of 
the  Act. 

§  240. 1 6b-7  Mergers,  reclassifications, 
and  consolidations. 

(a)  The  following  transactions  shall  be 
exempt  from  the  provisions  of  section 
16(b): 

(1)  The  acquisition  or  disposition  of  a 
security  of  a  company,  pursuant  to  a 
merger  or  consolidation,  in  exchange  for 
a  security  of  a  company  which,  prior  to 
said  merger  or  consolidation,  owned  85 
percent  or  more  of  the  equity  securities 
of  all  other  companies  involved  in  the 
merger  or  consolidation  (except  in  the 
case  of  consolidation,  owned  85  percent 
of  the  resulting  company);  or 

(2)  The  acquisition  or  disposition  of  a 
security  of  a  company,  pursuant  to  a 
merger  or  consolidation,  in  exchange  for 
a  security  of  a  company  which,  prior  to 
said  merger  or  consolidation,  held  over 
85  percent  of  the  combined  assets  of  all 
the  companies  undergoing  merger  or 
consolidation,  computed  according  to 
their  book  values  prior  to  the  merger  or 
consolidation  as  determined  by 
reference  to  their  most  recent  available 
financial  statements  for  a  12  month 
period  prior  to  the  merger  or 
consolidation. 

(b)  A  merger  within  the  meaning  of 
this  rule  shall  include  the  sale  or 
purchase  of  substantially  all  the  assets 
of  one  company  by  another  in  exchange 
for  stock  which  is  then  distributed  to  the 
security  holders  of  the  company  that 
sold  its  assets. 

(c)  Notwithstanding  the  foregoing,  if 
an  officer,  director  or  stockholder  shall 
make  any  purchase  (other  than  a 
purchase  exempted  by  a  rule  under 
section  16(b)  of  the  Act)  of  a  security  in 
any  company  involved  in  the  merger  or 
consolidation  and  any  sale  (other  than  a 
sale  exempted  by  a  rule  under  section 
16(b)  of  the  Act)  of  a  security  in  any 
other  company  involved  in  the  merger  or 
consolidation  within  any  period  of  less 
than  6  months  during  which  the  merger 
or  consolidation  took  place,  the 
exemption  provided  by  this  rule  shall  be 
unavailable. 

§  240.16b-8  Voting  trusts. 

Any  acquisition  or  disposition  of  an 
equity  security  or  certificate  involved  in 
the  deposit  or  withdrawal  from  a  voting 
trust  or  deposit  agreement  shall  be 
exempt  from  the  operation  of  section 
16(b)  of  the  Act  if  substantially  all  of  the 
assets  held  under  the  voting  trust  or 


deposit  agreement  immediately  after  the 
deposit  or  immediately  prior  to  the 
withdrawal  consisted  of  equity 
securities  of  the  same  class  as  the 
security  deposited  or  withdrawn: 
Provided,  however,  that  this  section 
shall  not  apply  to  the  extent  that  there 
shall  have  been  a  purchase  or  sale  of  an 
equity  security  of  the  class  deposited 
and  a  sale  or  purchase  of  any  certificate 
representing  such  equity  security  (other 
than  the  actual  deposit  or  withdrawal) 
transaction  within  a  period  of  less  than 
6  months  during  which  the  deposit  or 
withdrawal  took  place. 

§  240.16b-9  Dividend  or  interest 
reinvestment  plans. 

Any  acquisition  of  securities  resulting 
from  reinvestment  of  dividends  or 
interest  shall  be  exempt  from  section 
16(b)  if  it  is  made  pursuant  to  a  plan 
providing  for  the  regular  reinvestment  of 
such  dividends  or  interest;  Provided, 
however,  that  the  plan  shall  be  made 
available  on  the  same  terms  to  all 
holders  of  securities  of  the  class  on 
which  the  reinvested  dividends  or 
interest  are  being  paid. 

6.  Sections  240.16C-1  through  16c-3 
are  revised,  and  §  §  240.16c-4  and  16d-l 
are  added  and  the  undesignated  center 
heading  is  republished  to  read  as 
follows: 

Exemption  of  Certain  Securities  From 
Section  16(c) 

§  240.16C-1  Brokers. 

Any  security  shall  be  exempt  from  the 
operation  of  section  16(c)  of  the  Act  to 
the  extent  necessary  to  render  lawful 
the  execution  by  a  Broker  of  an  order  for 
an  account  in  which  the  broker  has  no 
direct  or  indirect  interest. 

§  240.16C-2  Transactions  effected  in 
connection  with  a  distribution. 

Any  security  shall  be  exempt  from  the 
operation  of  section  16(c)  of  the  Act  to 
the  extent  necessary  to  render  lawful 
any  sale  made  by  or  on  behalf  of  a 
dealer  in  connection  with  a  distribution 
of  a  substantial  block  of  securities, 
where  the  sale  is  represented  by  an 
over-allotment  in  which  the  dealer  is 
participating  as  a  member  of  an 
underwriting  group,  or  the  dealer  or  a 
person  acting  on  his  behalf  intends  in 
good  faith  to  offset  such  sale  with  a 
security  to  be  acquired  by  or  on  behalf 
of  the  dealer  as  a  participant  in  an 
underwriting,  selling,  or  soliciting-dealer 
group  of  which  the  dealer  is  a  member 
at  the  time  of  the  sale,  whether  or  not 
the  security  to  be  so  acquired  is  subject 
to  a  prior  offering  to  existing  security 
holders  or  some  other  class  of  persons. 


§  240.16C-3  Exemption  of  sales  of 
securities  to  be  acquired. 

(a)  Whenever  any  person  is  entitled, 
as  an  incident  to  his  ownership  of  an 
issued  security  and  without  the  payment 
of  consideration,  to  receive  another 
security  “when  issued”  or  “when 
distributed,”  the  sale  of  the  security  to 
be  acquired  shall  be  exempt  from  the 
operation  of  section  16(c)  provided,  that: 

(1)  The  sale  is  made  subject  to  the 
same  conditions  as  those  attaching  to 
the  right  of  acquisition; 

(2)  Such  person  exercises  reasonable 
diligence  to  deliver  such  security  to  the 
purchaser  promptly  after  his  right  of 
acquisition  matures;  and 

(3)  Such  person  reports  the  sale  on  the 
appropriate  form  for  reporting 
transactions  by  persons  subject  to 
section  16(a). 

(b)  This  rule  shall  not  be  construed  as 
exempting  transactions  involving  both  a 
sale  of  a  security  “when  issued”  or 
“when  distributed”  and  a  sale  of  the 
security  by  virtue  of  which  the  seller 
expects  to  receive  the  “when-issued”  or 
“when-distributed”  security,  if  the  two 
transactions  combined  result  in  a  sale  of 
more  units  than  the  aggregate  of  those 
owned  by  the  seller  plus  those  to  be 
received  by  the  seller  pursuant  to  the 
seller’s  right  of  acquisition. 

§  240.16C-4  Derivative  securities. 

(a)  Establishing  or  increasing  a  put 
equivalent  position  shall  not  be 
prohibited  under  section  16(c)  of  the 
Act,  provided  that  the  securities 
underlying  the  put  equivalent  position  so 
transacted  do  not  exceed  the  amount  of 
underlying  securities  otherwise  owned. 

(b)  This  rule  shall  become  unavailable 
when  a  person  sells  underlying 
securities  such  that  the  securities 
underlying  the  put  equivalents  exceed 
the  amount  of  underlying  securities 
otherwise  owned. 

§  240.16d-1  Market  maker  reporting. 

Transactions  exempt  pursuant  to 
section  16(d)  of  the  A  ct,  need  not  be 
reported  on  Forms  3,  4  or  5. 

PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  249 
continues  to  read  as  follows: 

Authority:  Securities  Exchange  Act  of  1934. 
15  U.S.C.  78a,  unless  otherwise  noted. 

2.  By  revising  Item  10  of  Form  10-K  in 
§  249.310  to  read  as  follows: 

hem  10.  Directors  and  Executive  Officers  of 
the  Registrant 

Furnish  the  information  required  by  Items 
401  and  405  of  Regulation  S-K.  (§§  229.401 
and  229.405  of  this  chapter). 
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o.  By  revising  the  last  sentence  in 
§  249  104  to  read  as  follows: 

§  249. 104  Form  4,  statement  of  changes  in 
beneficial  ownership  of  securities. 

*  *  *  Failure  to  disclose  the 
information  requested  by  this  form, 
except  for  social  security  account 
numbers,  may  result  in  civil  or  criminal 
action  against  the  persons  involved  for 
violations  of  provisions  of  the  Federal 
securities  laws  and  the  rules 
promulgated  thereunder. 

4.  By  adding  249.105  to  Subpart  B  to 
read  as  follows: 

§  249.105  Form  5  annual  reconciliation  of 
beneficial  ownership  of  securities. 

(a)  This  form  shall  be  filed  pursuant  to 
Rule  16a-l(a)  (17  CFR  240.16a-l{a))  for 
annual  reconciliation  of  beneficial 
ownership  of  securities  required  to  be 
filed  pursuant  to  section  16(a)  of  the 
Securities  Exchange  Act  of  1934.  Under 
sections  16(a)  and  23(a)  of  the  Securities 
Exchange  Act  of  1934:  sections  17(a)  and 
20(a)  of  the  Public  Utility  Molding 
Company  Act  of  1935;  and  sections  30(f) 
and  38  of  the  Investment  Company  Act 
of  1940,  and  the  rules  and  regulations 
thereunder,  the  Commission  is 
authorized  to  solicit  the  information 
required  to  be  supplied  by  this  form  by 
officers,  directors  and  certain  security 
holders  of  registered  issuers. 

(b)  Disclosure  of  the  information 
specified  in  this  form  is  mandatory, 
except  for  social  security  account 
numbers,  disclosure  of  which  is 
voluntary.  The  information  will  be  used 
for  the  primary  purpose  of  determining 
and  disclosing  the  holdings  of  officers, 
directors  and  beneficial  owners  of 
registered  companies.  This  statement 
will  be  made  a  matter  of  public  record. 
Therefore,  any  information  given  will  be 
available  for  inspection  by  any  member 
of  the  public. 

(c)  Because  of  the  public  nature  of  the 
information,  the  Commission  can  utilize 
it  for  a  variety  of  purposes,  including 
referral  to  other  governmental 
authorities  or  securities  self-regulatory 
organizations  for  investigatory  purposes 
or  in  connection  with  litigation  involving 
the  Federal  securities  laws  or  other  civil, 
criminal  or  regulatory  statutes  or 
provisions.  Social  security  account 
numbers,  if  furnished,  will  assist  the 
Commission  in  identifying  officers, 
directors  and  security  holders  and, 
therefore,  in  promptly  processing 
statements  of  beneficial  ownership  of 
securities  on  this  form. 

(d)  Failure  to  disclose  the  information 
requested  by  this  form,  except  for  social 
security  account  numbers,  may  result  in 
civil  or  criminal  action  against  the 
persons  involved  for  violation  of 


provisions  of  the  Federal  securities  laws 
and  the  rules  promulgated  thereunder. 

5.  By  revising  Forms  3  and  4  and 
adding  a  new  Form  5. 

Note:  Forms  3  and  4  are  not  and  Form  5 
will  not  be  included  in  the  Code  of  Federal 
Regulations  (§§  249.103,  249.104  and  249.105). 

Form  3 — Initial  Statement  of  Beneficial 
Ownership  of  Securities  Special 
Instructions  For  Completing  Form  3 

Under  sections  16(a)  and  23(a)  of  the 
Securities  Exchange  Act  of  1934; 
sections  17(a)  and  30(a)  of  the  Public 
Utility  Holding  Company  Act  of  1935; 
and  sections  30(f)  and  38  of  the 
Investment  Company  Act  of  1940,  and 
the  rules  and  regulations  thereunder,  the 
Commission  is  authorized  to  solicit  the 
information  required  to  be  supplied  by 
this  form  by  officers,  directors  and 
certain  security  holders  of  a  registered 
issuer. 

Disclosure  of  the  information 
specified  in  this  form  is  mandatory, 
except  for  social  security  account 
numbers,  disclosure  of  which  is 
voluntary.  The  information  will  be  used 
for  the  primary  purpose  of  determining 
and  disclosing  the  holdings  of  officers, 
directors  and  beneficial  owners  of 
registered  companies.  This  statement 
will  be  made  a  matter  of  public  record. 
Therefore,  any  information  given  will  be 
available  for  inspection  by  any  member 
of  the  public. 

Because  of  the  public  nature  of  the 
information,  the  Commission  can  utilize 
it  for  a  variety  of  purposes,  including 
referral  to  the  other  governmental 
authorities  or  securities  self-regulatory 
organizations  for  investigatory  purposes 
or  in  connection  with  litigation  involving 
the  Federal  securities  laws  or  other  civil, 
criminal  or  regulatory  statutes  or 
provisions.  Social  security  account 
numbers,  if  furnished,  will  assist  the 
Commission  in  identifying  officers, 
directors,  and  security  holders  and, 
therefore,  in  promptly  processing  initial 
statements  of  beneficial  ownership  of 
securities. 

Failure  to  disclose  the  information 
requested  by  this  form,  except  for  social 
security  account  numbers,  may  result  in 
civil  or  criminal  action  against  the 
persons  involved  for  violation  of 
provisions  of  the  Federal  securities  laws 
and  rules  promulgated  thereunder. 

General  Instructions 

1.  When  and  Where  Statements  are  To 
Be  Filed 

(a)  Within  10  days  after  the 
occurrence  of  any  event  which  requires 
the  filing  of  the  statement  on  this  form, 
three  copies,  at  least  one  of  which  shall 
be  manually  signed,  shall  be  filed  with 


the  Securities  and  Exchange 
Commission,  Washington,  DC  20549. 

The  events  which  require  the  filing  of  a 
statement  on  this  form  are  set  forth  in 
section  16(a)  of  the  Securities  Exchange 
Act  of  1934,  section  17(a)  of  the  Public 
Utility  Holding  Company  Act  of  1935 
and  section  30(f)  of  the  Investment 
Company  Act  of  1940.  At  the  same  time, 
one  duplicate  original  of  the  statement 
shall  be  filed  with  each  exchange  on 
which  any  class  of  equity  securities  of 
the  company  is  registered,  unless  the 
company  has,  in  accordance  with  Rule 
16a-3(c),  designated  a  single  exchange 
to  receive  such  statements.  One 
duplicate  original  also  shall  be  filed 
with  the  company  pursuant  to  Rule  16a- 
3(e).  The  filing  date  is  the  date  of  receipt 
at  the  Commission  except  as  otherwise 
provided  by  Rule  16a-3(g). 

(b)  Acknowledgment  of  receipt  of  the 
statement  by  the  Commission  may  be 
obtained  by  enclosing  a  self-addressed, 
stamped  postal  card  identifying  the 
statement  filed. 

2.  Separate  Statement  for  Each 
Company — Exception 

A  separate  statement  shall  be  filed 
with  respect  to  the  securities  of  each 
company,  except  that  a  single  statement 
shall  be  filed  with  respect  to  the 
securities  of  a  registered  public  utility¬ 
holding  company  and  of  all  of  its 
subsidiary  companies. 

3.  Date  as  of  Which  Information  Is  To 
Be  Given 

Information  as  to  the  amount  of 
securities  beneficially  owned,  including 
those  subject  to  derivative  securities, 
shall  be  given  as  of  the  date  on  which 
the  event  occurred  that  requires  the 
filing  of  the  statement  on  this  form. 

4.  Classes  of  Securities  To  Be  Reported 

(a)  Persons  reporting  pursuant  to 
section  16(a)  of  the  Securities  Exchange 
Act  of  1934  shall  include  information  as 
to  their  beneficial  ownership  of  all 
classes  of  equity  securities  of  the 
company  even  though  one  or  more  of 
such  classes  may  not  be  registered 
pursuant  to  section  12  of  the  Act. 

(b)  Persons  reporting  pursuant  to 
section  17(a)  of  the  Public  Utility 
Holding  Company  Act  of  1935  shall 
include  information  as  to  their  beneficial 
ownership  of  all  classes  of  securities  of 
the  registered  holding  company  and  of 
all  of  its  subsidiary  companies. 

(c)  Persons  reporting  pursuant  to 
section  30(f)  of  the  Investment  Company 
Act  of  1940  shall  include  information  as 
to  their  beneficial  ownership  of  all 
classes  of  securities  of  the  registered 
closed-end  investment  company  (other 
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than  “short-term  paper"  as  defined  in 
section  2(a)(38]  of  the  Act). 

5.  Statement  Required  Although  No 
Securities  are  Owned 

If  any  person  required  to  file  a 
statement  on  this  form  does  not  own 
any  securities  required  to  be  reported,  a 
statement  shall  be  made  on  this  form  to 
report  that  fact. 

ft  Reporting  of  Ownership  in  Certain 
Cases 

(a)  When  two  or  more  securities  are 
owned  as  a  unit  and  both  are  required  to 
be  reported,  report  each  security 
separately  and  describe  the  unit 
relationship  in  the  space  provided  for 
explanation  on  the  form.  If  one  or  more 
of  the  securities  comprising  the  unit  is 
not  required  to  be  reported,  the  other 
security  or  securities  shall  be  reported 
separately  and  the  unit  relationship 
described  as  indicated  above. 

(b)  Securities  owned  indirectly  shall 
be  reported  on  separate  lines  from  those 
owned  directly  and  also  from  those 
owned  through  a  different  type  of 
indirect  ownership. 

(c)  In  reporting  the  ownership  of 
common  stock  that  is  convertible  into 
another  type  of  common  stock,  the  stock 
should  be  listed  in  Table  I  with  the 
number  of  shares  or  units  subject  to  the 
conversion  privilege  and  the  conversion 
price  per  share  or  unit  set  forth  in  the 
explanation  space.  Other  convertible 
securities  shall  be  reported  as  derivative 
securities. 

7.  Title  of  Securities 

The  title  of  securities  in  Column  1  of 
Table  I  and  Columns  1  and  2  of  Table  II 
shall  be  stated  as  specifically  as 


possible;  for  example,  “Common  Stock,” 
“Class  A  Common  Stock,”  “$6 
Convertible  Preferred  Stock,”  etc. 

Include  the  name  of  the  issuer  of  the 
securities  if  it  is  a  public  utility  holding 
company  or  a  subsidiary  thereof. 

8.  Statement  of  Amounts  of  Securities 

(a)  In  stating  amounts  of  securities  in 
Column  2  of  Table  I  and  Column  3  of 
Table  II,  give  the  number  of  securities, 
or  if  debt  is  required  to  be  reported,  give 
the  face  amount  of  the  debt  securities. 

(b)  In  stating  amounts  of  securities 
benebcially  owned  through  a 
partnership,  corporation,  trust,  or  other 
entity,  the  reporting  person  shall 
indicate  only  the  amount  of  securities 
representing  his  proportionate  interest 
in  the  holdings  of  the  partnership, 
corporation,  trust,  or  other  entity.  See 
Instruction  9(b)  below.  Alternatively,  at 
the  option  of  the  reporting  person,  the 
entire  amount  of  the  entity’s  interest 
may  be  reported. 

9.  Type  of  Ownership  of  Securities 

(a)  The  following  securities  shall  be 
reported  as  owned  directly:  Securities 
held  in  the  name  of  the  reporting  person 
or  in  the  name  of  a  bank,  broker,  or 
nominee  for  the  account  of  the  reporting 
person;  and  securities  held  in  joint 
tenancy,  tenancy  in  common,  tenancy 
by  the  entirety,  or  as  community 
property. 

(b)  Securities  that  are  beneficially 
owned,  but  that  are  not  owned  directly, 
e.g.,  through  a  spouse,  child,  or  other 
member  of  the  reporting  person's 
immediate  family,  shall  be  reported  as 
indirectly  owned;  “beneficial  owner" 
and  “immediate  family”  are  defined  in 
Rules  16a-l  (a)  and  (b),  respectively. 


Furthermore,  securities  holdings 
attributed  to  a  reporting  person  due  to 
the  person’s  interest  in  a  partnership, 
corporation,  trust,  or  other  entity  also 
are  considered  to  be  owned  indirectly. 

(c)  BeneHcial  ownership  of  the 
securities  reported  on  this  form  may  be 
disclaimed.  See  Rule  16a-l(a)(4). 

10.  Type  of  Derivative  Security 

The  type  of  derivative  security  owned 
shall  be  reported  in  Column  1  of  Table 

11.  If  appropriate,  state  whether  it 
represents  a  right  to  buy,  a  right  to  sell, 
an  obligation  to  buy,  or  an  obligation  to 
sell,  the  securities  subject  to  the 
derivative  security. 

11.  Inclusion  of  Additional  Information 

A  statement  may  include  any 
additional  information  or  explanation 
deemed  relevant  by  the  person  filing  the 
statement. 

12.  Signature 

If  the  statement  is  bled  for  a 
corporation,  partnership,  trust  or  other 
entity,  the  name  of  the  organization 
shall  appear  over  the  signature  of  the 
officer  or  other  person  authorized  to  sign 
the  statement.  If  the  statement  is  bled 
for  an  individual,  it  shall  be  signed  by 
the  individual  or  specibcally  on  behalf 
of  the  individual  by  a  person  authorized 
to  sign  for  the  individual.  If  signed  on 
behalf  of  the  individual  by  another 
person,  the  authority  of  such  person  to 
sign  the  statement  shall  be  conbrmed  to 
the  Commission  in  writing  as  soon  as 
practicable  by  the  individual  for  whom 
the  statement  is  bled,  unless  such  a 
conbrmation  which  is  still  in  effect  is  on 
ble  with  the  Commission. 

BILLING  CODE  M10-01-M 


UNITED 
SECURITIES  AND  EXC 
Washington, 


iPteasa  Pnnt  or  T^pel 


t.  PE^ORTING  PERSON:  NAME  (Last.  First.  Mioomi 


INITIAL  STATEMENT  OF  BENEn< 
Filed  pursuant  to  Section  16(a)  of  the  Securiti 
Public  Utility  Holding  Company  Act  of  1935,  or  S< 


2.  ISSUER  COMPANY;  NAME 


3.  ISSUER  COMPANY  STATE  OF  INCORPORATION 


4.  iRS  OR  SOC.  SEC.  IDENTIFYING 
(Opt  to 


e.  JOB  TITLE  OF  OFFICER/OIRECTOR 
lag.  "FraaiOartt  arto  Otraetor."  'Cfiiaf  Financial  Analyst."  ate.) 


T.  DATE  OF  EVENT  REQUIRING  Fit 


TABLE  I.  SECURITIES 
Furnish  th«  information  raquirsd  by  thn  following  tabis 
by  the  reporting  person,  including  denvative  secunties 


1.  Titia  of  Securities  OwrieO 
iRepon  diifereni  types  of  ownership 
on  separate  lines) 
(insinjction  7) 


t  Amount  of 
Securities  Owned 
I  Instruction  8) 


TABLE  IL  OERIVi 
Furnish  the  Information  required  by  the  following 
owned  by  the  reporting  person  (The  terat  "derivative  sec 


1.  Tttie  and  Type  oi 
Derivative  Secuntv 
ilnstructlons  7  and  tOt 

2.  Title  oi  Secunties 
Subiect  to  Oerivativo 
Security  (Report  different 
types  of  ownership  on 
separate  lines) 
(Instruction  7) 

3.  Amount  of 
Secunties  Subiect  to 
Denvative  Secunty 
(Instruction  8) 

a.  Purchase  or  Sale 
Price  oi  Securities 
Subiect  to 
Derivative  Security 

Exoianation  oi  items  m  tables: 


DATE  OF  STATEMENT 


NOTE:  II  the  space  provided  in  eiiner  table  is  insullicient.  use  a  continuation  sheet  which  I'lentifies  the  tal 


BILLING  CODE  SOIO-OI-C 


ED  STATES 

:XCH4Nr,E  COMMISSION 
ion.  D.C.  20S49 

DRM  3 


OMB  APPROVAL 
0MB  Nomtwr  32350104 
Expires;  Pcr>d(ng  Approvel 
Estimated  avaraqe  burden 
hours  per  response . 08 


nCIAL  OWNERSHIP  OF  SECURITIES 
lilies  Exchange  Act  of  1934,  Section  17(a)  ol  the 
Section  30(f)  of  the  Investment  Company  Act  of  1940 


CITY 

state 

ZIP  CODE 

CITY 

STATE 

ZIP  CODE 

•//  MrrMcn  aopivi 

DIRECTOn  OOFPtCER  O  10S  OWNER 

■  OTHER  iSpeci'y) - 


S.  IF  AN  amendment  3IVE  DATE  OF  STATEMENT  TO  BE  AMENDED. 


ES  BENEFICIALLY  OWNED 

ible  as  to  secunties  Deneticially  owned  directly  or  indirectly 
les  retiuired  to  be  reported  in  Table  ll.  (Instructions  a  and  6) 


J.  Tyoe  ot  Ownersnie 
(Place  A  ••i/"  m  acorooriate 
category)  (Instruction  9) 

DIRECT  ,  indirect 


4.  Nature  ol  Indirect  Ownefstiip 
(e.g.  •Sy  Soouje.  "  "By  X  Trust."  "By  Y  Corootaiion.' 
By  Ssii  MS  Trutiss  tot  Ctmortn."  me.) 


UVATIVE  SECURITIES 

int)  table  as  to  ail  derivative  securttlee  of  the  company 

securities"  Is  defined  in  Rule  1A(a)-1(c)  (Instructions  4  end  6) 


S.  Date  Derivative 
Security  Becomes 
Eiercisabie  it  not 
Prenenii/  f  >erc<sal>ie 


A  Oete  0*  Evoiration 
ol  Derivative  Security 


T.  Type  Of  OMmershlp 
(Place  a  V  in 
approonata  categoryi 
‘insifuction  91 
DIRECT  i  indirect 


A  Nature  ot  indirect 
Ownerstiip  (s  g.  "By 
So^uso."  "By  X  Trust." 

By  Y  Coroorstion.  " 

•  By  Serf  as  Trusiss  for 
Ct'iKfrery  "  me ) 


SIGNATURE  OF  REPORTING  PERSON  (Insiruclion  12> 
)  table  ano  cotumna  ro  wnich  it  relates. 
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Form  4 — Statement  of  Changes  in 
Beneficial  Ownership  of  Securities 
Special  Instructions  for  Completing 
Form  4 

Under  sections  16(a)  and  23(a]  of  the 
Securities  Exchange  Act  of  1934; 
sections  17(a)  and  20(a)  of  the  Public 
Utility  Holding  Company  Act  of  1935; 
and  sections  30(f)  and  38  of  the 
Investment  Company  Act  of  1940,  and 
the  rules  and  regulations  thereunder,  the 
Commission  is  authorized  to  solicit  the 
information  required  to  be  supplied  by 
this  form  by  officers,  directors  and 
certain  security  holders  of  registered 
issuers. 

Disclosure  of  the  information 
specified  in  this  form  is  mandatory, 
except  for  social  security  account 
numbers,  disclosure  of  which  is 
voluntary.  The  information  will  be  used 
for  the  primary  purpose  of  determining 
and  disclosing  the  holdings  of  officers, 
directors  and  beneficial  owners  of 
registered  companies.  This  statement 
will  be  made  a  matter  of  public  record. 
Therefore,  any  information  given  will  be 
available  for  inspection  by  any  member 
of  the  public. 

Because  of  the  public  nature  of  the 
information,  the  Commission  can  utilize 
it  for  a  variety  of  purposes,  including 
referral  to  other  governmental 
authorities  or  securities  self-regulatory 
organizations  for  investigatory  purposes 
or  in  connection  with  litigation  involving 
the  Federal  securities  laws  or  other  civil, 
criminal  or  regulatory  statutes  or 
provisions.  Social  security  account 
numbers,  if  furnished,  will  assist  the 
Commission  in  identifying  officers, 
directors  and  security  holders  and. 
therefore,  in  promptly  processing 
statements  of  changes  in  beneficial 
ownership  of  securities. 

Failure  to  disclose  the  information 
requested  by  this  form,  except  for  social 
security  account  numbers,  may  result  in 
civil  or  criminal  action  against  the 
persons  involved  for  violation  of 
provisions  of  the  Federal  securities  laws 
and  rules  promulgated  thereunder. 

General  Instructions 

1.  When  and  Where  Statements  Are  To 
Be  Filed 

(a)  On  or  before  the  10th  day  after  the 
end  of  the  month  in  which  any  change  in 
beneficial  ownership  has  occurred,  three 
copies  of  the  statement  on  this  form,  at 
least  one  of  which  is  manually  signed, 
shall  be  filed  with  the  Securities  and 
Exchange  Commission,  Washington,  DC 
20549.  At  the  same  time,  one  duplicate 
original  of  the  statement  shall  be  filed 
with  each  exchange  on  which  any  class 
of  equity  securities  of  the  company  is 
registered,  unless  the  company  has,  in 


accordance  with  Rule  16a-3(c). 
designated  a  single  exchange  to  receive 
such  statements.  One  duplicate  original 
also  shall  be  filed  with  the  company 
pursuant  to  Rule  16a-3(e).  The  filing 
date  is  the  date  of  receipt  at  the 
Commission  except  as  otherwise 
provided. 

(b)  Acknowledgement  of  receipt  of  the 
statement  by  the  Commission  may  be 
obtained  by  enclosing  a  self-addressed, 
stamped  postal  card  identifying  the 
statement  filed. 

2.  Separate  Statement  for  Each 
Company — Exception 

A  separate  statement  shall  be  filed 
with  respect  to  the  securities  of  each 
company,  except  that  a  single  statement 
shall  be  filed  with  respect  to  the 
securities  of  a  registered  public  utility 
holding  company  and  all  of  its 
subsidiary  companies. 

3.  Classes  of  Securities  To  Be  Reported 

(a)  Persons  reporting  pursuant  to 
section  16(a)  of  the  Securities  Exchange 
Act  of  1934  shall  include  information 
required  to  be  reported  as  to  certain 
changes  in  the  amount  of  securities 
beneficially  owned,  changes  in  the 
nature  of  beneficial  ownership,  and  the 
amount  of  their  beneficial  ownership  at 
the  end  of  the  month  of  all  classes  of 
equity  securities  of  the  company,  even 
though  one  or  more  of  such  classes  may 
not  be  registered  pui-suant  to  section  12 
of  the  Act 

(b)  Persons  reporting  pursuant  to 
section  17(a)  of  the  Public  Utility 
Holding  Company  Act  of  1935  shall 
include  information  required  to  be 
reported  as  to  certain  changes  in  the 
amount  of  securities  beneficially  owned, 
changes  in  the  nature  of  beneficial 
ownership  and  the  amount  of  their 
beneficial  ownership  at  the  end  of  the 
month  of  all  classes  of  securities  of  the 
registered  holding  company  and  all  of  its 
subsidiary  companies. 

(c)  Persons  reporting  pursuant  to 
section  30(f)  of  the  Investment  Company 
Act  of  1940  shall  include  information 
required  to  be  reported  as  to  certain 
changes  in  the  amount  of  securities 
beneficially  owned,  changes  in  the 
nature  of  beneficial  ownership  and  the 
amount  of  their  beneficial  ownership  at 
the  end  of  the  month  of  all  classes  of 
securities  of  the  registered  closed-end 
investment  company  (other  than  "short¬ 
term  paper,"  as  defined  in  section 
2(a)(38)  of  the  Act). 

4.  Transactions  to  Be  Reported 

The  following  transactions  which 
result  in  a  change  of  beneficial 
ownership  should  be  reported  on  Form  5 
rather  than  this  form;  Stock  splits  and 


stock  dividends  occurring  during  the 
fiscal  year,  small  acquisitions  that  are  to 
be  reported  on  a  deferred  basis  pursuant 
to  Rule  16a-6;  and  transactions 
conducted  during  the  company’s  fiscal 
year  that  were  exempt  from  the 
provisions  of  section  16(b)  of  the 
Exchange  Act  by  operation  of  any  rule 
pursuant  to  such  section.  All  other 
transactions  which  result  in  a  change  of 
beneficial  ownership  in  the  company’s 
securities  shall  be  reported  on  this  form, 
except  those  that  are  excluded  from  the 
reporting  and  liability  provisions  of 
section  16  by  operation  of  Rule  16a-5, 
16a-7, 16a-8  or  16a-0.  Transactions 
required  to  be  reported  on  this  form 
shall  be  reported  even  though 
acquisitions  and  dispositions  during  the 
month  are  equal,  or  the  change  involves 
only  the  nature  of  ownership,  such  as  a 
change  from  indirect  ownership  through 
a  trust  or  corporation  to  direct 
ownership  by  the  reporting  person. 

5.  Reporting  of  Transactions 

(a)  When  a  transaction  relates  to  the 
acquisition  or  disposition  of  two  or  more 
securities  as  a  unit  and  both  are 
required  to  be  reported,  report  each 
security  separately  and  describe  the  unit 
relationship  in  the  space  provided  for 
explanation.  If  one  or  more  of  the 
securities  comprising  the  unit  is  not 
required  to  be  reported,  the  other 
security  or  securities  shall  be  reported 
separately  and  the  unit  relationship 
described  as  indicated  above. 

(b)  Securities  owned  indirectly  shall 
be  reported  on  separate  lines  from  those 
owned  directly  and  also  from  those 
owned  through  a  different  type  of 
indirect  ownership. 

(c)  In  reporting  the  acquisition  or 
disposition  of  common  stock  that  is 
convertible  into  another  type  of  common 
stock,  the  transaction  should  be  listed  in 
Table  I  with  the  number  of  shares  or 
units  subject  to  the  conversion  privilege 
and  the  conversion  price  per  share  or 
unit  set  forth  in  the  explanation  space. 
Other  convertible  securities  shall  be 
reported  as  derivative  securities. 

6.  Title  of  Securities 

The  title  of  securities  in  Column  1  of 
Table  I  and  Columns  1  and  3  of  Table  II 
shall  be  stated  as  specifically  as 
possible;  for  example,  "Common  stock," 
"Class  A  stock,”  "$6  Convertible 
Preferred  Stock,”  etc.  Include  the  name 
of  the  issuer  of  the  securities  if  it  is  a 
public  utility  holding  company  or  a 
subsidiary  thereof. 

7.  Statement  of  Amounts  of  Securities 

(a)  In  stating  amounts  of  securities  in 
Columns  3, 4  and  7  of  Table  I  and 
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Columns  4  and  7  of  Table  II,  give  the 
number  of  securities,  or  if  debt  is 
required  to  be  reported,  give  the  face 
amount  of  the  debt  securities. 

(b)  In  stating  amounts  of  securities 
beneHcially  owned  through  a 
partnership,  corporation,  trust,  or  other 
entity,  the  reporting  person  shall 
indicate  only  the  amount  of  securities 
representing  the  proportionate  interest 
of  the  person  in  the  transaction 
conducted  by  the  partnership, 
corporation,  trust,  or  other  entity. 
Alternatively,  at  the  option  of  the 
reporting  person,  the  entire  amount  of 
the  entity’s  interest  may  be  reported. 

See  Instruction  9(b)  below. 

8.  Purchase  or  Sale  Price  of  Securities 

(a)  If  any  transaction  reported  in 
Table  I  or  II  involved  a  purchase  or  sale 
of  securities  for  cash  or  obligation  to 
pay  cash,  state  in  Column  6  the 
purchase  price  per  share  or  other  unit, 
exclusive  of  brokerage  commissions  or 
other  costs  of  execution.  If  the 
transaction  was  only  partly  for  cash  and 
partly  for  other  consideration,  state  the 
amount  of  cash  per  share  or  other  unit 
and  the  nature  of  the  additional 
consideration.  If  the  transaction  did  not 
involve  cash,  state  the  nature  of  the 
consideration  given  or  received. 

(b)  When  two  or  more  securities  are 
purchased  or  sold  as  a  unit,  the 
purchase  or  sale  price  of  the  unit  shall 
be  stated  in  Column  6  with  respect  to 
one  of  the  securities  and  cross- 
referenced  with  respects  to  the  other 
security  or  securities. 


9.  Type  of  Ownership  of  Securities 

(a)  The  following  securities  shall  be 
reported  as  owned  directly:  Securities 
held  in  the  name  of  the  reporting  person 
or  in  the  name  of  a  bank,  broker  or 
nominee  for  the  account  of  the  reporting 
person;  and  securities  held  in  joint 
tenancy,  tenancy  in  common,  tenancy 
by  the  entirety  or  as  community 
property. 

(b)  Securities  that  are  beneficially 
owned,  but  that  are  not  owned  directly, 
e.g.,  through  a  spouse,  child,  or  other 
member  of  the  reporting  person’s 
immediate  family,  shall  be  reported  as 
indirectly  owned;  “beneficial  owner’’ 
and  “immediate  family’’  are  deHned  in 
Rules  16a-l(a)  and  (b),  respectively. 
Furthermore,  securities  holdings 
attributed  to  a  reporting  person  due  to 
the  interest  of  the  person  in  a 
partnership,  corporation,  trust,  or  other 
entity  also  are  considered  to  be  owned 
indirectly. 

(c)  Beneficial  ownership  of  the 
securities  reported  on  this  form  may  be 
disclaimed.  See  Rule  16a-l(a)(4), 

10.  Beneficial  Ownership  at  End  of 
Month 

Beneficial  ownership  at  the  end  of  the 
month  covered  by  the  statement 
(Column  7  of  Tables  I  and  II)  of  all 
accounts  required  to  be  reported  shall 
be  shown  even  though  there  has  been  no 
change  during  the  month  in  the 
ownership  of  securities  of  one  or  more 
classes  or  accounts.  For  example,  a 
person  reporting  a  transaction  relating 
to  common  stock  shall  in  addition  to 
providing  all  the  information  in  Table  1 


relating  to  such  transaction,  report  the 
amount  of  preferred  stock,  convertible 
debentures,  etc.,  owned  at  the  end  of  the 
month. 

11.  Type  of  Derivative  Security 

The  type  of  derivative  security  owned 
shall  be  reported  in  Column  1  of  Table 

11.  If  appropriate,  state  whether  the 
derivative  security  represents  a  right  to 
buy,  a  right  to  sell,  an  obligation  to  buy, 
or  an  obligation  to  sell,  the  underlying 
securities;  for  example,  “Purchase  of 
Put,"  “Sale  of  Put,"  “Purchase  of  Call," 
“Sale  of  Call,"  etc. 

12.  Inclusion  of  Additional  Information 

A  statement  may  include  any 
additional  information  or  explanation 
deemed  relevant  by  the  person  filing  the 
statement. 

13.  Signature 

If  the  statement  is  filed  for  a 
corporation,  partnership,  trust,  etc.,  the 
name  of  the  organization  shall  appear 
over  the  signature  of  the  officer  or  other 
person  authorized  to  sign  the  statement. 
If  the  statement  is  filed  for  an 
individual,  it  shall  be  signed  by  the 
individual  or  specifically  on  behalf  of 
the  individual  by  a  person  authorized  to 
sign  for  the  individual.  If  signed  on 
behalf  of  the  individual  by  another 
person,  the  authority  of  such  person  to 
sign  the  statement  shall  be  confirmed  to 
the  Commission  in  writing  as  soon  as 
practicable  by  the  individual  for  whom 
the  statement  is  filed,  unless  such  a 
confirmation  which  is  still  in  effect  is  on 
file  with  the  Commission. 

BILLING  CODE  SOIO-OI-M 


f- 


! 

i 

1-  . 


'k 

(■ 


UNITE! 

SECURITIES  AND  E7I 
Wuhinglo 


(Pt9as9  Print  or  Typnt 


STATEMENT  OF  CHANGES  IN  BEN 
Filed  pursuant  to  Section  16(a)  of  Ihe  Securi 
Public  Utility  Holding  Company  Act  of  1935,  or  i 


t.  REPORTING  PERSON:  NAME  TUsL  First.  UkAm 

ADDRESS 

2.  ISSUER  COMPANY  NAME 

ADDRESS 

«.  JOB  TITLE  OF  OFFICER/OIRECTOA 
ft  g.  "Pmtdmt  tnn  Otraoor.*  "CAM  FkwncM  AnttfU."  MCJ 


7.  STATEMENT  FC 
CALENDAR  MO 


iHCSISiQi 


TABLE  L  SECURITIES  BOUGHT,  i 
Furnish  Iho  inlomtallon  rsquirod  to  tM  repohod  on  Ihis  loim  as  to  seci 
by  Iho  Reporting  person  during  Ihe  month  lor  which  Ihis  staiemeni  is  tiled.  (Instructions  4 


t.  Title  ol  Sacuniies 
IRaoort  diHefcnl  types  ol 
ownersnip  on  seperele  llnesi 
llnstructton  61 


A  Amount  ol  4.  Amount  ol 
Securities  Securities 

Acquired  Disposed  ol 

(Instruction  7)  (Inslruction  7) 


TABLE  M.  OERIi 

II.  during  Ihe  month  lor  which  this  statement  is  tiled,  the  i 
required  to  be  reported  on  this  form,  furnish  the  follouing  infornation  (th 


1.  Title  ini  Type  ol 
Oeri»*iivs  Secunly 
(msirucilons 
6  jpd  III 


1  Title  ol 

4  Amount  ol 

Secunties  Subiaci 

Sacunlias  Subieci 

to  Ocnvaiive 

10  (Tanvaitva 

Secunly 

Secunly 

(Insliuclion  6) 

(tnsliuclion  b 

1  Cods  lor 
Chaacter  and 
Tiansaciion  iSce 
Codes  Brlowl 


4  Purenasa  or  Sa 
Frica  ol  Damaln 
Sacuiily 
'l"sln)Clion  A 


COOES  FOR  CHARACTER  OF  TRAN 


|P|  —  Open  Market  Purctiasa  (01  —  Stock  OivHleiid 


(SI  —  Open  Market  Sale 
IJ)  —  Privaia  Purchase 
|K|  —  Privaie  Sale 


(01  —  Acquired  by  Eiercise  ol  Oul-ol  lhe  Money  Oerivalive  Security 
((Xh  —  Disposed  ol  by  Eiercise  ol  Out  ni  me  M^ney  Oecivativ»  ‘^cctiriiy 
(01  —  AcquHed  by  Conversion  ol  Out  ol  ltia  Monay  Oerivaiiva  Security 


Eiplanation  ol  items  In  tables: 


DATE  OF  STATEMENT 

NOTE:  II  the  space  provided  in  eilher  table  is  insullicienl.  use  a  contmualion  sheet  which  ideniilies  ihe 


BIUIN6  CODE  e010-01-C 


TED  STATES 

EXCHANGE  COMMISSION 
gtoii.  D.C.  20549 

•ORM  4 

■NEFICIAL  OWNERSHIP  OF  SECURITIES 
unties  Exchange  Act  of  1934,  Section  17(a)  of  the 
ir  Section  30(f)  of  the  Investment  Company  Act  of  1940 


OMB  APPROVAL 
0MB  NumtMT  32360287 
Exfxfvs;  ecndfitf  Approval 
Eotimalod  •>arago  tMirdon 
hours  per  responsa . OO.S 


riNG  NUMBER  OF  REPORTtNO  PERSON 
ptional ) 


r  foil 

MONTH  OF 


CITY 

STATE 

ZIP  CODE 

CITY 

state 

ZIP  CODE 

$.  RELATIONSHIPISI  OF  REPORTING  PERSON  TO  COMPANY 
tU  wn$ch  VfilY) 

aolRECTOR  QOFFICER  0  10%  OWNER 
a  OTHER  (Soacllvl - 


A.  DATE  OF  last  9.  IF  AN  AMENDMENT.  GIVE  DATE  OF 

PREVIOUS  STATEMENT  I  STATEMENT  TO  BE  AMENDED 


T,  Si3LO.  OR  OTHERWISE  DISPOSED  OF 

securities  o(  iha  company  bought  or  sold  or  otherwise  acquired  or  disposed  ol 
s  4  wid  61  Transactions  involving  derivative  secunlles  of  the  company  shall  be  reported  In  Tablo  N. 


S.  Code  lor 
Characler  ol 
Transacuon 
iSee  Beiowi 


e.  PurctiAM  or 
Sale  Prica 
Per  Share  or 
Other  Unit 
llnstrucllon  8) 


7.  Amount  ol 
Securille* 
Owned  Ai 
End  ol  Month 
llnsiruclion  T) 


9.  Nature  ol  Indirect  Ownership 
leg.  "flif  Spouse.  '  "By  X  Trosi." 
"By  Y  Corporelion."  'By  Sel/  as 
Trutit  for  ChtUron. "  ere. 


ERIVATIVE  SECURITIES 

ha  reporting  person  acquired  or  disposed  of  any  deilvalive  security 

(the  terai  **derivative  securities'*  is  defirted  in  Rule  16a-1(c)  (Instructions  4  i  5) 


r.  Amount  ol 

Secunlles  SuOiecI  I  Purchase  or  Sale 
10  Oetivaiive  Pnee  ol  SecunUes 
StiCurily  SuOieci  lo 


1.  Dale  OenrWive 
Secunly  Becomes 

I  Purchase  or  Sale  t>efcisatiia 

Pnee  ol  Secunlles  il  not  Pieseniiy 
Suhieci  10  (itrcisalne 

Oenvaine  Secunly  mom 


11.  Type 
shio  iPla 
In  apixopi 

goiy  ilnsi 

OiMICT 

9l  Dener- 
:eeV- 

laie  caie 

niclion  9 

••owr''i 

II.  Nature  ol 
Indliact  Ownership 
It  9  By  Spouse. ' 
’By  X  Tiuil.  By 
y  Corporafion  ' 
'9y  Self  ■■  tie 


tANSACTION  lEnler  Ml  Hem  S  ol  Tabloe  I  end  II) 


IFI  —  Disposed  ol  by  Conversion  ol  Oul  ol  ihe  Money  Ooiivallve  Secuiily  lUI  —Other  Disposition  iSpecily) 
lEI  —  Eapiralion  ol  Out  ol  Ihe  Money  Oenvailve  Secunly  |il  shon  oosnioni 
Illy  .Bl  --  a  'i.iisiiioM  Pnisuani  to  Ocui>lic.i  t}i.Mialll  Plan 
iT)  —  Oiliei  AcuuisiIkmi  iSpecilyl 


SIGNATIIMt  OF  REPOnilftr,  Pf  RSON  (Insliuclion  131 


he  laoie  .inij  columns  to  which  il  leijies 


Federal  Register  /  Vol.  53.  No.  239  /  Tuesday.  December  13,  1988  /  Proposed  Rules  APQjj 


Federal  Register  /  VoL  53,  No.  239  /  Tuesday,  December  13,  1988  /  Proposed  Rules 


Form  5 — Annual  Reconciliation  of 
Beneficial  Ownership  of  Securities 

Special  Instructions  for  Completing 
Form  5 

Under  sections  16(a)  and  23(a)  of  the 
Securities  Exchange  Act  of  1934; 
sections  17(a)  and  30(a)  of  the  Public 
Utility  Holding  Company  Act  of  1935; 
and  sections  30  (f)  and  38  of  the 
Investment  Company  Act  of  1940,  and 
the  rules  and  regulations  thereunder,  the 
Commission  is  authorized  to  sc^icit  the 
information  required  to  be  supplied  by 
this  form  by  officers,  directors  and 
certain  security  holders  of  registered 
issuers. 

Disclosure  of  the  information 
specified  in  this  form  is  mandatory, 
except  for  social  security  account 
numbers,  disclosure  of  which  is 
voluntary.  The  information  will  be  used 
for  the  primary  purpose  of  determining 
and  disclosing  the  holdings  of  officers, 
directors  and  benehcial  owners  of 
registered  companies.  This  statement 
will  be  made  a  matter  of  public  record. 
Therefore,  any  information  ^ven  will  be 
available  for  inspection  by  any  member 
of  the  public. 

Because  of  the  public  nature  of  the 
information,  the  Commission  can  utilize 
it  for  a  variety  of  purposes,  including 
referral  to  other  governmental 
authorities  or  securities  self-regulatory 
organizations  for  investigatory  purposes 
or  in  connection  with  litigation  involving 
the  Federal  securities  laws  or  other  civil, 
criminal  or  regulatory  statutes  or 
provisions.  Social  security  aoxrunt 
numbers,  if  furnished,  wilt  assist  the 
Commission  in  identifying  officers, 
directors  and  security  holders  and. 
therefore,  in  promptly  |>rocessing 
statements  of  beneficial  ownership  of 
securities  on  this  form. 

Failure  to  disclose  the  information 
requested  by  this  form,  except  for  social 
security  account  numbers,  may  result  in 
civil  or  criminal  action  against  the 
persons  involved  for  violation  of 
provisions  of  the  Federal  securities  laws 
and  the  rules  promulgated  thereunder. 

General  Instructions 

1.  When  and  Where  Statements  Are  To 
Be  Filed 

(a)  On  or  before  the  30th  day  after  the 
end  of  the  company’s  fiscal  year,  three 
copies  of  the  statement  on  this  form,  at 
least  one  of  which  is  manually  signed, 
shall  be  filed  with  the  Securities  and 
Exchange  Commission,  Washington,  DC 
20549.  At  the  same  time,  one  duplicate 
original  of  the  statement  shall  be  filed 
with  each  exchange  on  which  any  class 
of  equity  securities  of  the  company  is 
registered,  unless  the  company  has  in 


accordance  with  Rule  16a-3(c), 
designated  a  single  exchange  to  receive 
such  statements.  One  duplicate  original 
also  shall  be  filed  with  the  company 
pursuant  to  Rule  16a-3(e).  The  filing 
date  is  the  date  of  receipt  at  the 
Commission  except  as  othm'wise 
provided  by  Rule  16a-3(g). 

(b)  Acknowledgment  of  receipt  of  the 
statement  by  the  Commission  may  be 
obtained  by  enclosing  a  self-addressed, 
stamped  postal  card  identifying  the 
statement  Hied. 

2.  Separate  Statement  for  Each 
Company — Exception 

A  separate  statement  shall  be  filed 
with  respect  to  the  securities  of  each 
company,  except  that  a  single  statement 
shall  be  filed  with  respect  to  the 
securities  of  a  registered  public  utility 
holding  company  and  all  of  its 
subsidiaries. 

3.  Classes  of  Securities  To  Be  Reported 

(a)  Persons  reporting  pursuant  to 
section  16(a)  of  the  Securitira  Exchange 
Act  of  1934  shall  include  information  as 
to  transactions  required  to  be  reported 
on  this  form  in  all  classes  of  equity 
securities  of  the  company  even  though 
one  or  more  of  such  classes  may  not  be 
registered  pursuant  to  section  12  of  the 
Act. 

(b)  Persons  reporting  pursuant  to 
section  17(a)  of  the  Public  Utility 
Holding  Company  Act  of  1935  shall 
include  information  as  to  transactions 
required  to  be  reported  on  this  form  in 
all  classes  of  seouities  of  the  registered 
bolding  company  and  all  of  its 
subsidiary  companies. 

(c)  Persons  reporting  pursuant  to 
section  30(f)  (rf  the  Investment  Company 
Act  of 1940  shall  include  information  as 
to  transactions  required  to  be  reported 
on  this  form  in  all  classes  of  securities  of 
the  registered  closed-end  investment 
company  (other  than  "short-term  paper”, 
as  defined  in  secticm  2(aX38}  of  the  Act). 

4.  Statement  Required  Even  if  No 
Transactions  Have  Been  Conducted  or 
No  Securities  Are  Owned 

A  statement  on  this  form  is  required 
regardless  of  whether  the  reporting 
person  conducted  any  transactions  in 
the  company's  securities  during  the 
company’s  fiscal  year.  See  Rule  16a-3(f). 
If  any  person  required  to  file  a  statement 
on  this  form  does  not  own  any  securities 
required  to  be  reported,  a  statement 
shall  be  made  on  this  form  to  report  that 
fact. 

5.  Transactions  To  Be  Reported 

Stock  splits  or  stock  dividends 
occurring  during  the  fiscal  year  shall  be 
reported  on  this  form.  See  Rule  16a- 


3(f)(1).  Small  acquisitions  that  are  to  be 
reported  on  a  deferred  basis  pursuant  to 
Rule  16a-6  shall  be  reported  on  this 
form.  In  accordance  with  Rule  16a- 
3(f)(1),  all  transactions  in  the  company’s 
securities  conducted  during  the 
ccunpany’s  fiscal  year  that  were 
exempted  from  liability  under  section  16 
of  the  Exchange  Act  (by  operation  (rf 
rules  promulgated  pursuant  to  section 
16(b)  of  such  Act)  and,  therefore,  are  to 
be  reported  on  a  deferred  basis,  shall  be 
reported  on  this  form.  Any  occurrence  or 
transaction  required  to  be  reported  on 
Form  3  or  4  under  section  16(a)  of  the 
Act  that  was  required  to  be  filed  prior 
to,  and  that  has  yet  to  be  reported  as  of 
the  date  by  which  this  Form  5  is  filed 
shall  be  reported  on  this  Form  5; 
Provided,  however,  that  such  Form  3  or 
4  shall  be  appended  to  this  Form  5. 
Transactions  involving  derivative 
securities  shall  be  reptM’ted  in  Table  II; 
all  other  transactions  shall  be  reported 
in  Table  I. 

6.  Reporting  of  Transactions 

(a)  When  a  transaction  relates  to  the 
acquisition  or  di^osition  of  two  or  more 
securities  as  a  unit  and  both  are 
required  to  be  reported,  report  each 
security  separat^y  and  describe  the  unit 
relationship  in  the  space  for  comments 
below  Table  D.  If  one  or  more  of  the 
securities  comprising  the  unit  is  not 
required  to  be  r^orted,  the  other 
security  or  securities  shall  be  reported 
separately  and  the  unit  relationship 
described  as  indicated  above.  In 
reporting  the  acquisition  or  disposition 
of  common  stock  that  is  convertible  into 
another  type  of  common  stock,  the 
transaction  should  be  listed  in  Table  I 
with  the  number  of  shares  or  units 
subject  to  the  conversion  privilege  and 
the  converskm  price  set  forth  in  the 
space  for  comments  below  Table  II. 
Other  convertible  securities  should  be 
reported  as  derivative  securities. 

(b)  Securities  owned  indirectly  shall 
be  reported  on  separate  lines  from  those 
owned  directfy  and  also  from  those 
owned  throu^  a  different  type  of 
iivdirect  ownership. 

(c)  If  a  derivative  security  is 
ccmverted  or  exercised,  the  transaction 
shall  be  reported  in  Table  II  and  the 
acquisition  or  disposition  of  the  security 
subject  to  the  derivative  security  shall 
be  reported  in  Table  I. 

7.  Title  of  S^xtri  ties 

The  title  of  securities  in  Column  1  of 
Table  I  and  Columns  1  and  3  of  Table  II 
shall  be  stated  as  specifically  as 
possible;  for  example,  “Common  stock,” 
“Class  A  common  stock.”  “$6 
Convertible  Preferred  Stock,”  etc. 
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Include  the  name  of  the  issuer  of  the 
seccurities  if  it  is  a  public  utility  holding 
company  or  a  subsidiary  thereof. 

8.  Statement  of  Amounts  of  Securities 

(a)  In  stating  amounts  of  securities  in 
Columns  3  and  4  of  Table  I  and  Column 
4  of  Table  II  and  in  Section  A  under  the 
heading  “Additional  Information,"  give 
the  number  of  securities,  or  if  debt  is 
required  to  be  reported,  give  the  face 
amount  of  the  debt  securities. 

(b)  In  stating  amounts  of  securities 
beneficially  owned  through  a 
partnership,  corporation,  trust,  or  other 
entity,  the  reporting  person  shall 
indicate  only  the  amount  of  securities 
representing  the  proportionate  interest 
of  the  person  in  the  transaction  or 
holdings  of  the  partnership,  corporation, 
trust,  or  other  entity.  See  Instruction 
10(b)  below.  Alternatively,  at  the  option 
of  the  reporting  person,  the  entire 
amount  of  the  entity’s  interest  may  be 
reported. 

9.  Purchase  or  Sale  Price  of  Securities 

(a)  If  any  transaction  reported  in 
Table  I  or  II  involved  a  purchase  or  sale 
of  securities  for  cash  or  obligation  to 
pay  cash,  state  in  Column  6  the 
purchase  price  per  share  or  other  unit, 
exclusive  of  brokerage  commissions  or 
other  costs  of  execution.  If  the 
transaction  was  only  partly  for  cash  and 
partly  for  other  consideration,  state  the 
amount  of  cash  per  share  or  other  unit 
and  the  nature  of  the  additional 
consideration.  If  the  transaction  did  not 
involve  cash,  state  the  nature  of  the 
consideration  given  or  received. 

(b)  When  two  or  more  securities  are 
purchased  or  sold  as  a  unit,  the 
purchase  or  sale  price  of  the  unit  shall 
be  stated  in  Column  6  with  respect  to 
one  of  the  securities  and  cross- 
referenced  with  respect  to  the  other 
security  or  securities. 

10.  Type  of  Ownership  of  Securities 

(a)  The  following  securities  shall  be 
reported  as  owned  directly:  Securities 
held  in  the  name  of  the  reporting  person 
or  in  the  name  of  a  bank,  broker,  or 
nominee  for  the  account  of  the  reporting 


person;  and  securities  held  in  joint 
tenancy,  tenancy  in  common,  tenancy 
by  the  entirety,  or  as  community 
property. 

(b)  Securities  that  are  beneficially 
owned,  but  that  are  not  owned  directly, 
e.g.,  through  a  spouse,  child,  or  other 
member  of  the  reporting  person’s 
immediate  family,  shall  be  reported  as 
indirectly  owned;  “beneficial  owner" 
and  “immediate  family”  are  defined  in 
Rules  16a-l(a)  and  (b),  respectively. 
Furthermore,  securities  holdings 
attributed  to  a  reporting  person  due  to 
the  person’s  interest  in  a  partnership, 
corporation,  trust,  or  other  entity  also 
are  considered  to  be  owned  indirectly. 

(c)  Beneficial  ownership  of  the 
securities  reported  on  this  form  may  be 
disclaimed.  See  Rule  16a-l(a](4). 

11.  Type  of  Derivative  Security 

The  type  of  derivative  security  owned 
shall  be  reported  in  Column  1  of  Table 

11.  If  appropriate,  state  whether  the 
derivative  security  represents  a  right  to 
buy,  a  right  to  sell,  an  obligation  to  buy, 
or  an  obligation  to  sell,  the  underlying 
securities;  for  example,  “Purchase  of 
Put,”  “Sale  of  Put,”  “Purchase  of  Call,” 
“Sale  of  Call,”  “Acquisition  of 
Warrant,”  “Disposition  of  Warrant,” 
“Exercise  of  Rights,”  etc. 

12.  Beneficial  Ownership  at  End  of 
Fiscal  Year 

(a)  The  title  and  amount  of  securities 
beneficially  owned  by  the  reporting 
person  as  of  the  last  day  of  the 
company’s  fiscal  year  shall  be  disclosed 
in  Part  A  of  this  form.  See  Instructions  7 
and  8. 

(b)  When  two  or  more  securities  are 
owned  as  a  unit,  report  each  security 
separately  and  describe  the  unit 
relationship  in  the  space  provided  for 
comments  below  Part  A.  If  one  or  more 
of  the  securities  comprising  the  unit  is 
not  requried  to  be  reported,  the  other 
security  or  securities  shall  be  reported 
separately  and  the  unit  relationship 
described  as  indicated  above. 

(c)  In  reporting  the  ownership  of 
common  stock  that  is  convertible  into 
another  type  of  common  stock,  the 


number  of  shares  or  units  subject  to  the 
conversion  privilege  should  be  set  forth 
in  the  space  for  comments  below  Part  A. 
Other  convertible  securities  should  be 
reported  as  derivative  securities. 

13.  Certification  of  Compliance  with 
Section  16(a) 

(a)  All  reporting  persons  shall  certify 
in  Part  B  of  the  “additional  Information" 
section  on  page  2  of  this  form  whether  or 
not  they  have  filed  with  the  Commission 
and  each  exchange  with  which  filing  is 
required  all  required  Form  3  or  4  reports 
relating  to  events  occurring  and/or 
transactions  consummated  during  the 
company’s  Bscal  year. 

(b)  If  the  certification  cannot  be  given, 
the  reporting  person  must  either:  (1) 
Provide  an  indication  that  three  copies 
of  all  reports  on  Forms  3  and  4  that 
should  have  been,  but  were  not,  filed  are 
attached  to  this  Form;  or  (2)  list  the 
events  and/or  transactions  that 
triggered  the  reporting  requirements,  the 
dates  on  which  such  events  and/or 
transactions  occurred,  and  explain  why 
the  required  reports  have  not  been  filed. 

14.  Inclusion  of  Additional  Information 

A  statement  may  include  any 
additional  information  or  explanation 
deemed  relevant  by  the  person  filing  the 
statement. 

15.  Signature 

If  the  statement  is  filed  for  a 
corporation,  partnership,  trust,  etc.,  the 
name  of  the  organization  shall  appear 
over  the  signature  of  the  officer  or  other 
person  authorized  to  sign  the  statement. 
If  the  statement  is  Bled  for  an 
individual,  it  shall  be  signed  by  the 
individual  or  speciBcally  on  behalf  of 
the  individual  by  a  person  authorized  to 
sign  for  the  individual.  If  signed  on 
behalf  of  the  individual  by  another 
person,  the  authority  of  such  person  to 
sign  the  statement  shall  be  confirmed  to 
the  Commission  in  writing  as  soon  as 
practicable  by  the  individual  for  whom 
the  statement  is  Bled,  unless  such  a 
conBrmation  which  is  still  in  effect  is  on 
Ble  with  the  Commission. 

BILUNO  CODE 


U.S.  Securitios  and  Exchange  Commission 
Washington,  O.C.  20S49 

Form  5 


Annual  Report  of  Beneficial  Ownership  of  Securities 
Filed  Pursuant  to  Section  16(a)  of  the  Securities  Exchange  Act  of  19 
Section  17(a)  of  the  Public  Utility  Holding  Company  Act  of  1935, 
or  Section  30(f)  of  the  Investment  Company  Act  of  1940 


1.  Name  and  Address  of  Reporting  Person 

Last,  First,  Middle 

2.  Name  and  Address  of  Issu 
Name 

Number  and  Street 

Number  and  Street 

City,  State,  Zip  Code 

City,  State,  Zip  Code 

6.  Job  Title  of  Officer/Director  (e.g..  President  and  Director,  Chief  Fir 
Officer,  etc.) 

Table  I  *  Securities  Transai 
(Transactions  Involving  Derivative  Securities  of  the 


1. 

Title  of  Securities 
(Report  Different 
Types  of  Ownership 
on  Separate  Lines) 

Instruction  7 

2.  Date  of 

Transaction 
(Give  Market  T 
action  Trade 
or  Stock  Spl' 
Dividend  Recorc 
Month  1  Day 

rans- 
Date 
t  or 
Date) 
Tear 

3. 

Amount  of 
Securities 
Acquired 

Instruction  8 

4. 

Amount  of 
Securities 
Disposed  of 

Instruction  8 

. 

. 

Codes  for  Charecter  of  Transact 

Stock  Split  (Rule  16a*3(f)(1) .  (Zl  Acquired  by  Exerc 

Reverse  Stock  Split . [V]  At'thS'Noney  Oer 

Small  Acquisition  (Rule  16a*6) .  [A]  Disposed  of  by  Exi 

Issuer  Redemption  (Rule  16b-4)...., .  [R]  At'thO'Monay  Der 

Deposit  or  Withdrawal  from  Voting  Trust  or  Transfer  by  Will  ( 

Deposit  Agreement  (Rule  16b*8) .  (VI  Rule  166*5). 

Acquired  by  Bonafide  Gift  (Rule  16b-5) .  (61  Acquired  by  Conve 

Disposed  of  by  Bonafide  Gift .  (hi  At-the*Money  Oer 


0MB  APPROVAL 


0MB  Numberi  523S*0xxx 

Expiresi  Pending  Approval 
Estimated  average  burden 
hours  per  response .  I.OQ 


ssuer  Company 


3.  Issuer  Company  State 
of  Incorporation 

5.  Relationship  of  Reporting 
Person  to  Company 
(Check  all  which  apply) 

A.  IRS  or  Social  Security 
Identifying  Number  of 
Reporting  Person  (Optional) 

^.^Director  l-^Officer 
QlOX  Owner  ‘ 
f-^Other  (Specify) 

7.  Statement  for  Company's 

Fiscal  Tear  Ending 

Month  Day  Year 

8*  If  an  Amendment,  give  date 
of  Statement  to  be  Amended 
Month  Day  Year 

factions  Reported  on  •  Deferred  Basis 

he  Company  Shall  be  Reported  in  Table  I  •  Instructions  9  and  6) 


9.  Code  for 
Character  of 
Transaction 
Reported 

6. 

Purchase  or  Sale 
Price  Per  Share 
or  Other  Unit 

(See  Codes 
Below) 

Instruction  9 

Nature  of  Indirect  Ownership 
(e.g..  "By  Spouse,"  "By  X 
Trust,"  "By  T  Corporation," 
"By  Self  as  Trustee  for 
Children,"  etc.) 


iction  (Enter  in  Item  9  of  Tables  I  and  ID 


treiae  of  In*the*Noney  or 
lerivative  Security  (Rule  16b-6) 
Exercise  of  In-tho-Noney  or 

teriyative  Security . 

il  or  the  Laws  of  Descent 

^version  of  In-the-Money  or 
lerivative  Security  (Rule  16b-6) 


Disposed  of  by  Conversion  of  ln*the-Money 
or  At'the*Money  Oerivetive  Security****  IN] 
Acquisition  or  Disposition  Pursuant  to 
Merger  or  Consolidation  (Rule  16b'7)...  (I) 
Acquisition  Pursuant  to  Reinvestment  of 
Dividends  or  Interest  (Rule  16(b)-9)...  (L) 

Other  Acquisition  (Specify)*..., .  (T) 

Other  Disposition  (Specify), .  lU] 
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Table  II  -  Derivative  Securiti' 
(The  Terra  “Oerivative 
Ins 


1 .  Type  of 
Oerivative 
Security 
(Report 

Di  f ferent 
Types  of 
Ownership 
on  Separate 

2.  Date  of 
Transaction 
(Give  Trade 
Date  of 
Market 

T  rans- 
actions) 

Inst rue. 

7  and  11 


3. Title  of 

4.  Amount  of 

5.  Code  for 

Securities 

Securities 

Character  of 

Subject  to 

Subject  to 

Transaction 

Oerivative 

Security 

Oerivative 

Security 

Reported 

(See  Codes 
Below 

Instruc.  7 

Instruction  8 

Table  I) 

Comments  regardin9  items  in  Tables  I  and  II: 


A.  Securities  Beneficially  Owned  (Instruction  12) 

Furnish  the  following  information  as  to  securities  of  the  company 
beneficially  owned  directly  or  indirectly  as  of  the  last  day  of 
the  company's  fiscal  year  (Report  different  types  of  ownership  on 
separate  lines): 


Comments 


Note:  If  the  space  provided  in  any  table  is  insufficient, 
use  a  continuation  sheet  which  identifies  the  table 
and  columns  to  which  it  relates. 


BILLINQ  CODE  S010-01-C 


m-V-}- 


ities  Transactions  Reported  on  a  Deferred  Basis 
VC  Securities  defined  in  Rule  16a-1(c) 
Instructions  5  and  6 


irchase  or  7.  Purchase  or  8.  Date  Derivative  9.  Date  of  MO.  Type  of 


Price  of  Sale  Price  of  Security  Becomes  Expiration 


unties 
ijcct  to 
ivative 
curity 


Derivative 

Security 


Exercisable  if 
not  Presently 
Exercisable 


of 

Derivative 
Securi ty 


Ownership 
(Place  a 
"v"  in 
Appropriate 
Category) 


ruction  9  Instruction  9  Month  I  Day  lYear 


Instruction  10 


Direct  Indirect 


11.  Nature  of 
Indirect  Own* 
ership  (e.g., 
"By  Spouse," 
"By  K  Trust," 
"By  Y  Corpo¬ 
ration," 
"By  Self  as 
Trustee  for 
Children," 
etc.) 


DOITIONAL  INFORMATION 


B.  Certification  of  Compliance  with  Section  16(a)  (Instruction  13) 

1.  The  reporting  person  certifies  that  all  Form  5  and  Form  6 
reports  required  by  Section  16(a)  relating  to  events 
occurring  (i.e.,  person  becomes  officer,  director  or  10X 
owner  of  a  registered  company)  and/or  transactions 
consummated  by  the  reporting  person  in  the  company's 
securities  during  the  fiscal  year  have  been  filed  r-i 
with  the  Commission . Check  Box  >— <Ycs 


2.  If  the  above  certification  was  not  given,  either: 

a.  Attach  three  copies  of  all  reports  on  Forms  3  or  4 
relating  to  events  occurring  and/or  transactions 
consummated  during  the  company's  fiscal  year  that 
should  have  been,  but  were  not,  filed  with  the 
Commission. 

or  b.  List  below  the  events  and/or  transactions  that 

triggered  the  reporting  requirements,  the  date  on 
which  the  events  or  transactions  occurred,  and 
explain  why  the  required  reports  have  not  been 
filed  to  date: 


Event/Transaction  Date  of  Occurrence  Explanation 


Date  of  Statement 

Signature  of  Reporting  Person  (Instruc.  15) 
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PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

1.  The  authority  citation  for  Part  270 
continues  to  read  as  follows: 

Authority:  Secs.  38, 40.  54  Stat.  841,  842;  15 
U.S.C.  80C-69;  The  Investment  Company  Act 
of  1940,  as  amended,  15  U.S.C.  80a-l  et  seq.; 
unless  otherwise  noted. 

2.  Section  270.39f-l  is  revised  to  read 
as  follows: 

§  270.30f>1  Applicability  of  section  16  of 
the  Exchange  Act  to  section  30(f). 

(a)  The  filing  of  any  statement 
prescribed  under  section  16(a]  of  the 
Securities  Exchange  Act  of  1934,  shall 
satisfy  the  corresponding  requirements 
of  section  30(f)  of  the  Investment 
Company  Act  of  1940. 

(b)  The  rule  under  section  16  of  the 
Securities  Exchange  Act  of  1934  shall 
apply  to  any  duty,  liability  or  prohibition 
imposed  with  respect  to  a  transaction 
involving  any  security  of  a  registered 
closed-end  company  under  section  30(f) 
of  the  Act. 

(c)  No  statement  need  be  filed 
pursuant  to  section  30(f)  of  the  Act  by  an 
affiliated  person  of  an  investment 
adviser  in  his  capacity  as  such  if  such 
person  is  solely  an  employee;  other  than 
an  officer,  of  such  investment  adviser. 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

1.  The  authority  citation  for  Part  274 
continues  to  read  in  part  as  follows: 

Authority:  The  Investment  Company  Act  of 
1940, 15  U.S.C.  80a-l  et  seq. 

2,  By  adding  sub-item  88.E.  of  Form  N- 
SAR  in  §  274.101  to  read  as  follows: 

Note:  Form  N-SAR  is  not  included  in  the 
Code  of  Federal  Regulations. 

Form  N-SAR 

•  •  *  *  * 

88. 

E.  Furnish  the  information  required  by  Item 
405  of  Regulations  S-K. 

By  the  Commission. 

(onathan  G.  Katz, 

Secretary. 

December  2, 1988. 

(FR  Doc.  86-28284  Filed  12-12-68;  8:45  am] 
BUXINQ  CODE 


17  CFR  Part  230 

[Rel.  No.  33-6808,  File  No.  S7-23-88] 

Resale  of  Restricted  Securities; 
Changes  of  Method  of  Determining 
Holding  Period  of  Restricted 
Securities  Under  Rules  144  and  145 

agency:  Securities  and  Exchange 
Commission. 

ACTION:  Extension  of  comment  period. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  extending  from 
December  31, 1988  to  January  31, 1989, 
the  date  by  which  comments  on 
Securities  Act  Release  No.  33-6806 
(October  25,1988)  (53  FR  33147) 
regarding  proposed  Rule  144A  and 
proposed  changes  to  the  method  of 
determining  the  holding  period  of 
restricted  securities  under  Rules  144  and 
145  must  be  submitted. 
date:  Comments  on  Release  No.  33-6806 
must  be  received  on  or  before  January 
31. 1989. 

ADDRESS:  Comments  on  Release  No.  33- 
6806  should  be  submitted  in  triplicate  to 
Jonathan  G.  Katz,  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Comment  letters  should  refer  to  File  No. 
S7-23-88.  All  comment  letters  will  be 
available  for  public  inspection  and 
copying  in  the  Commission’s  Public 
Reference  Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sara  Hanks  or  Samuel  Wolff,  (202)  272- 
3246,  Office  of  International  Corporate 
Finance,  Division  of  Corporation 
Finance,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549. 

SUPPLEMENTARY  INFORMATION:  In 
Securities  Act  Release  No.  33-6806,  the 
Commission  requested  comments  on 
proposed  Rule  144A,  which  would 
provide  a  non-exclusive  safe  harbor 
from  the  registration  requirements  of  the 
Securities  Act  for  resales  of  securities  to 
institutional  investors.  Release  6806  also 
proposed  for  comment  amendments  to 
Rules  144  and  145,  changing  the  method 
of  determining  the  holding  period  of 
restricted  securities.  In  view  of  the  many 
questions  raised  in  the  Release, 
potential  commenters  have  requested 
additional  time.  The  Commission  had 
determined  to  extend  the  comment 
period  from  December  31, 1988  to 
January  31, 1989. 


By  the  Commission. 

Jonathan  G.  Katz, 

Secretary. 

December  2, 1988. 

[FR  Doc.  88-28602  Filed  12-2-88;  8:45  am] 
BILLING  CODE  8010-01-M 

DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1926 

[Docket  No.  S-301B] 

Concrete  and  Masonry  Construction 
Safety  Standards;  Lift-Slab 
Construction 

AGENCY:  Occupational  Safety  and 
Health  Administration  (OSHA),  Labor. 
ACTION:  Extension  of  written  comment 
period  and  period  for  requesting  an 
informal  hearing. 

SUMMARY:  This  notice  extends  the  time 
in  which  written  comments  and  requests 
for  a  hearing  may  be  submitted 
concerning  the  notice  of  proposed 
rulemaking  which  OSHA  issued  on 
September  15. 1988  (53  FR  35972]  on  lift- 
slab  construction.  This  notice  also 
restates  the  procedures  for  submitting 
hearing  requests. 

date:  Written  comments  and  requests 
for  a  hearing  must  be  postmarked  by 
February  12, 1989. 

ADDRESS:  Comments  and  requests  for  a 
hearing  must  be  submitted,  in 
quadruplicate,  to  the  Docket  Office, 
Docket  S-301B,  Room  N-2634,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210.  Telephone  (202)  523-7894.  All 
materials  submitted  will  be  available  for 
public  inspection  and  copying  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  Foster,  U.S.  Department  of 
Labor,  OSHA,  Room  N-3647,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210.  Telephone  (202)  523-8151. 
SUPPLEMENTARY  INFORMATION:  OSHA 
issued  a  Notice  of  Proposed  Rulemaking 
on  September  15, 1988,  [53  FR  35972] 
which  proposed  to  revise  the  safety 
standards  for  lift-slab  construction. 
Interested  parties  were  given  until 
November  14, 1988,  to  submit  comments 
pertaining  to  the  proposal.  The  notice  of 
proposed  rulemaking  also  informed  the 
public  of  the  opportunity  to  request  an 
informal  public  hearing  on  the  proposal. 
Subsequently,  OSHA  received  a  request 
for  an  extension  of  the  comment  period. 
OSHA  published  a  notice  in  the  Federal 
Register  on  November  8, 1988  [53  FR 
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45102]  announcing  that  it  was  extending 
the  period  for  comments  and  hearing 
requests  until  December  14, 19B8. 

OSHA  has  received  another  request 
from  an  interested  person  to  extend  the 
comment  period  once  again  to  allow 
ample  opportunity  for  a  complete  and 
full  response  to  the  proposed  provisions 
and  the  specific  issues  raised  in  the 
proposal.  To  ensure  the  fullest 
participation  of  interested  persons. 
OSHA  is  hereby  extending  the  period 
until  February  12, 1989. 

In  addition,  interested  persons  have 
until  February  12, 1989,  to  request  an 
informal  hearing  on  the  proposal.  The 
notice  of  proposed  rulemaking  sets  forth 
five  conditions  that  objections  and 
hearing  requests  must  satisfy.  It  is 
important  that  hearing  requests  clearly 
indicate  the  subjects  to  be  addressed  at 
the  hearing  and  the  evidence  to  be 
presented  by  the  party  requesting  the 
hearing.  Therefore.  OSHA  is  restating 
the  conditions  for  submitting  objections 
and  hearing  requests. 

Objections  and  hearing  requests 
should  be  submitted  in  quadruplicate  to 
the  Docket  Oflice  at  the  above  address 
and  must  comply  with  the  following 
conditions: 

1.  The  objections  and  hearing  requests 
must  include  the  name  and  address  of 
the  individual  or  organization  making 
the  objection  or  request; 

2.  The  objections  and  hearing  requests 
must  be  postmarked  by  February  12. 
1989. 

3.  The  objections  and  hearing  requests 
must  specify  with  particularity  the 
provisions  of  the  proposed  rule  to  which 
each  objection  is  taken,  or  concerning 
which  a  hearing  request  is  made,  and 
must  state  the  grounds  therefor, 

4.  Each  objection  and  hearing  request 
must  be  separately  stated  and 
numbered;  and 

5.  The  objections  and  hearing  requests 
must  be  accompanied  by  a  detailed 
summary  of  the  evidence  proposed  to  be 
adduced  at  the  requested  hearing. 

Authority 

This  document  was  prepared  under 
the  direction  of  John  A.  Pendergrass, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Washington.  DC  20210.  It 
is  issued  under  section  6(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  655),  section  107  of  the 
Contract  Work  Hours  and  Safety 
Standards  Act  (Construction  Safety 
Act).  (40  U.S.C.  333),  Secretary  of 
Labor’s  Order  No.  9-83  (49  FR  35736), 
and  29  CFR  Part  1911. 


Signed  at  Washington.  DC.  this  8th  day  of 
December  1988. 

John  A.  Pendergrass. 

Assistant  Secretary  of  Labor. 

[FR  Doc.  88-28601  Filed  12-12-88;  8:45  am] 
BILLINO  CODE  4S10-2S-H 


DEPARTMENT  OF  THE  TREASURY 
31  CFR  Part  103 

Proposed  Rescission  of  Bank  Secrecy 
Act  Exemption  Regarding  Merchant 
Shippers 

agency:  Departmental  Offices, 
Department  of  the  Treasury. 

ACTION:  Request  for  comments  on 
proposed  rescission  of  Bank  Secrecy  Act 
CMIR  exemption. 

SUMMARY:  The  Treasury  Department  is 
requesting  comments  before  rescinding 
the  limited  exemption  of  merchant 
shippers  from  the  reporting  requirements 
of  31  CFR  103.23. 

DATE:  Comments  are  due  February  13, 
1989. 

ADDRESS:  Comments  should  be  sent  to 
Amy  G.  Rudnick,  Director,  Office  of 
Financial  Enforcement  Department  of 
the  Treasury,  Room  4320, 1500 
Pennsylvania  Avenue  NW.,  Washington, 
DC  2022a 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  A.  Scott,  Attorney  Advisor. 
Office  of  Assistant  General  Counsel 
(Enforcement).  Department  of  Treasury, 
(202)  566-9947. 

SUPPLEMENTARY  INFORMATION:  The 

Bank  Secrecy  Act  Pub.  L  91-508 
(codified  at  12  U.S.C  1829b,  12  U^.C 
1951  et  seq.,  and  31  U.S.C.  5311-5324), 
authorizes  the  Secretary  of  the  Treasuiy 
to  require  reports  on  the  international 
transportation  and  receipt  of  monetary 
instruments.  31  U.S.C  53ia  Pursuant  to 
this  authority.  Treasury  has  issued 
regulations  requiring  that  a  form  be  filed 
reporting  the  international  tranportation 
and  receipt  of  monetary  instruments 
that  exceed  $10,000.  (Form  4790,  the 
“CMIR”).  See  31  CFR  103.11(k)  and 
103.23.  'The  Secretary  may  prescribe  and 
revoke  exemptions  fiom  the 
requirements  of  the  Act  or  its 
regulations.  See  31  U.S.C  5318  (a)(5)  and 
31  CFR  103.45(a). 

Merchant  shipping  companies  were 
granted  an  exemption  to  this 
requirement  for  moneys  on  board  ship 
for  their  own  use.  The  exemption  states: 

An  exemption  is  granted  to  any  merchant 
shipping  company  from  the  requirement  to 
report  the  transportation  into  or  out  of  the 
United  states  of  currency  or  bearer 
instnunents  in  amounts  in  excess  of  $54XX) 


with  respect  to  currency  or  bearer 
instruments  placed  on  board  ship  by  the 
owner  or  operator  in  order  to  provide  for 
reasonable  shipping  needs.  Records  of  such 
money  placed  on  board  are  to  be  maintained 
by  the  shipping  companies. 

This  exemption  was  promulgated 
prior  to  the  statutory  increase  in  the 
transportation  filing  amount  to  $10,000 
in  1984.  See  Pub.  L  98-473,  Title  II. 
section  901(c),  October  12. 1984. 

Treasury  has  reviewed  this  exemption 
and  has  concluded,  in  light  of  the  law 
enforcement  utility  of  data  regarding  the 
international  flow  of  currency,  that  there 
should  be  reporting  of  transportation  or 
receipt  of  monetary  instruments  in 
excess  of  $10,000  by  merchant  shipping 
companies.  In  addition,  this  rescission 
would  be  consistent  with  the  policy  of 
the  Department  of  the  Treasury  to  deny 
discretionary  CMIR  exemptions,  except 
to  those  involved  in  financial  institution 
transactions.  See  31  CFR  103.23(c). 

While  Treasury  has  absolute 
discretion  in  granting  and  revoking 
exemptions  from  the  Bank  Secrecy  Act 
and  the  regulations  thereunder,  it  has 
decided  to  request  comments  as  to  the 
impact,  if  any.  of  revocation  of  this 
exemption.  After  the  comments  are 
received  and  analyzed,  the  Department 
of  the  Treasury  will  publish  its  final 
decision  on  whether  the  exemption  will 
be  revoked  or  continued. 

Submission  of  Comments 

Treasury  requests  comments  from  all 
interested  persons  concerning  this 
notice.  All  comments  received  before 
the  closing  date  will  be  carefully 
considered.  Oral  comments  must  be 
reduced  to  writing  and  submitted  to 
Treasury  to  receive  consideration. 
Comments  received  after  the  closing 
date  will  be  treated  as  possible 
suggestions  for  future  action.  The 
Treasury  Department  will  not  recognize 
any  materials  or  comments,  including 
the  name  of  any  person  submitting 
comments,  as  confidential.  Any  material 
not  intended  to  be  disclosed  to  the 
public  should  not  be  included  in 
comments.  All  conunents  submitted  will 
be  available  for  public  inspection  during 
the  hours  that  the  Treasury  Library  is 
open  to  the  public.  The  Treasury  Library 
is  located  in  Room  503a  1500 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20220.  Appointments  must  be  made 
to  view  the  comments.  Persons  wishing 
to  view  the  comments  submitted  should 
contact  the  Office  of  Financial 
Enforcement  at  (202)  566-8022. 
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Dated:  November  18, 1988. 

John  P.  Simpson, 

Acting  Assistant  Secretary  (Enforcement). 
{FR  Doc.  88-28590  Filed  12-12-88;  8:45  am] 
BIUING  CODE  4S10-25-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 
(SW-FRL-3489-9] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Proposed  Exclusion 

agency:  Environmental  Protection 
Agency. 

action:  Proposed  rule  and  request  for 
comment. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
proposing  to  grant  a  petition  submitted 
by  Mason  Chamberlain,  Incorporated, 
Bay  St.  Louis.  Mississippi,  to  exclude 
certain  solid  wastes  generated  at  its 
facility  from  the  lists  of  hazardous 
wastes  contained  in  40  CFR  261.31  and 
261.32.  This  action  responds  to  a 
delisting  petition  submitted  under  40 
CFR  260.20,  which  allows  any  person  to 
petition  the  Administrator  to  modify  or 
revoke  any  provision  of  Parts  260 
through  268, 124,  270,  and  271  of  Title  40 
of  the  Code  of  Federal  Regulations,  and 
under  40  CFR  260.22,  which  speciHcally 
provides  generators  the  opportunity  to 
petition  the  Administrator  to  exclude  a 
waste  on  a  “generator-specific”  basis 
from  the  hazardous  waste  lists.  Today's 
proposed  decision  is  based  on  an 
evaluation  of  waste-specific  information 
provided  by  the  petitioner. 

The  Agency  is  also  proposing  the  use 
of  an  organic  leachate  model  and  a  fate 
and  transport  model  and  their 
application  in  evaluation  the  waste- 
specific  information  provided  by  the 
petitioner.  These  models  have  been  used 
in  evaluating  the  petition  to  predict  the 
concentration  of  hazardous  constituents 
released  from  the  petitioned  waste,  once 
it  is  disposed  of. 

DATES:  EPA  is  requesting  public 
comments  on  today's  proposed  decision 
and  on  the  applicability  of  the  organic 
leachate  and  the  fate  and  transport 
models  used  to  evaluate  the  petition. 
Comments  will  be  accepted  until 
January  27, 1989.  Comments  postmarked 
after  the  close  of  the  comment  period 
will  be  stamped  “late.” 

Any  person  may  request  a  hearing  on 
this  proposed  decision  and/or  the 
models  used  in  the  petition  evaluation 
by  filing  a  request  with  Joseph  Carra, 


whose  address  appears  below,  by 
December  28, 1988.  The  request  must 
contain  the  information  prescribed  in  40 
CFR  260.20(d). 

ADDRESSES:  Send  three  copies  of  your 
comments  to  EPA.  Two  copies  should  be 
sent  to  the  Docket  Clerk,  Office  of  Solid 
Waste  (OS-305),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460.  A  third  copy 
should  be  sent  to  Jim  Kent,  Variances 
Section,  Assistance  Branch,  PSPD/OSW 
(OS-343),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460.  Identify  your  comments  at  the 
top  with  this  regulatory  docket  number: 
“F-88-MCEP-FFFFF.'’ 

Requests  for  a  hearing  should  be 
addressed  to  Joseph  Carra,  Director, 
Permits  and  State  Programs  Division, 
Office  of  Solid  Waste  (OS-340).  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  20460. 

The  RCRA  regulatory  docket  for  this 
proposed  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  (sub-basement), 

Washington,  DC  20460,  and  is  available 
for  viewing  from  9:00  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding 
Federal  holidays.  Call  (202)  475-9327  for 
appointments.  The  public  may  copy 
material  from  any  regulatory  docket  at  a 
cost  of  $0.15  per  page. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information,  contact  the 
RCRA  Hotline,  toll  free  at  (800)  424- 
9346,  or  at  (202)  382-3000.  For  technical 
information  concerning  this  notice, 
contact  Robert  Kayser,  Office  of  Solid 
Waste  (OS-343),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460,  (202)  382-4536. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 
A.  Authority 

On  January  16, 1981,  as  part  of  its  final 
and  interim  final  regulations 
implementing  section  3001  of  RCRA, 

EPA  published  an  amended  list  of 
hazardous  wastes  from  non-specific  and 
specific  sources.  This  list  has  been 
amended  several  times,  and  is  published 
in  40  CFR  261.31  and  261.32.  These 
wastes  are  listed  as  hazardous  because 
they  typically  and  frequently  exhibit  one 
or  more  of  the  characteristics  of 
hazardous  wastes  identified  in  Subpart 
C  of  Part  261  {i.e.,  ignitability, 
corrosivity,  reactivity,  and  extraction 
procedure  (EP)  toxicity  or  meet  the 
criteria  for  listing  contained  in  40  CFR 
261.11  (a)(2)  or  (a)(3). 

Individual  waste  streams  may  vary, 
however,  depending  on  raw  materials, 
industrial  processes,  and  other  factors. 
Thus,  while  a  waste  that  is  described  in 


these  regulations  generally  is  hazardous, 
a  specific  waste  from  an  individual 
facility  meeting  the  listing  description 
may  not  be.  For  this  reason,  40  CFR 
260.20  and  260.22  provide  an  exclusion 
procedure,  allowing  persons  to 
demonstrate  that  a  specific  waste  from  a 
particular  generating  facility  should  not 
be  regulated  as  a  hazardous  waste. 

To  have  their  wastes  excluded, 
petitioners  must  show  that  wastes 
generated  at  their  facilities  do  not  meet 
any  of  the  criteria  for  which  the  wastes 
were  listed.  See  40  CFR  260.22(a)  and 
the  background  documents  for  the  listed 
wastes.  In  addition,  the  Hazardous  and 
Solid  Waste  Amendments  (HSWA)  of 
1984  require  the  Agency  to  consider  any 
factors  (including  additional 
constituents)  other  than  those  for  which 
the  waste  was  listed,  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous.  Accordingly,  a 
petitioner  also  must  demonstrate  that 
the  waste  does  not  exhibit  any  of  the 
hazardous  characteristics  [i.e., 
ignitability,  reactivity,  corrosivity,  and 
EP  toxicity),  and  must  present  sufficient 
information  for  the  Agency  to  determine 
whether  the  waste  contains  any  other 
toxicants  at  hazardous  levels.  See  40 
CFR  260.22(a),  42  U.S.C.  6921(f),  and  the 
background  documents  for  the  listed 
wastes.  Although  wastes  which  are 
“delisted"  {i.e.,  excluded)  have  been 
evaluated  to  determine  whether  or  not 
they  exhibit  any  of  the  characteristics  of 
hazardous  waste,  generators  remain 
obligated  to  determine  whether  or  not 
their  waste  remains  non-hazardous 
based  on  the  hazardous  waste 
characteristics. 

In  addition  to  wastes  listed  as 
hazardous  in  40  CFR  261.31  and  261.32, 
residues  from  the  treatment,  storage,  or 
disposal  of  listed  hazardous  wastes  and 
mixtures  containing  hazardous  wastes 
also  are  eligible  for  exclusion  and 
remain  hazardous  wastes  until 
excluded.  See  40  CFR  261.3  (c)  and 
(d)(2).  The  substantive  standard  for 
“delisting”  a  treatment  residue  or 
mixture  is  the  same  as  previously 
described  for  listed  wastes. 

B.  Approach  Used  to  Evaluate  This 
Petition 

In  making  a  delisting  determination, 
the  Agency  evaluates  each  petitioned 
waste  against  the  listing  criteria  and 
factors  cited  in  40  CFR  261.11  (a)(2)  and 
(a)(3).  If  the  Agency  believes  that  the 
waste  remains  hazardous  based  on  the 
factors  for  which  the  waste  was 
originally  listed,  EPA  will  propose  to 
deny  the  petition.  If,  however,  the 
Agency  agrees  with  the  petitioner  that 


Federal  Register  /  Vol.  53,  No.  239  /  Tuesday,  December  13,  1988  /  Proposed  Rules  50041 


the  waste  is  non-hazardous  with  respect 
to  the  original  listing  criteria,  EPA  then 
will  evaluate  the  waste  with  respect  to 
other  factors  or  criteria,  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous.  The  Agency  considers 
whether  the  waste  is  acutely  toxic,  and 
considers  the  toxicity  of  the 
constituents,  the  concentration  of  the 
constituents  in  the  waste,  their  tendency 
to  migrate  and  to  bioaccumulate,  their 
persistence  in  the  environment  once 
released  from  the  waste,  plausible  and 
specific  types  of  management  of  the 
petitioned  waste,  the  quantities  of  waste 
generated,  and  any  other  additional 
factors  which  may  characterize  the 
petitioned  waste. 

The  Agency  is  proposing  to  use  such 
information  to  identify  plausible 
exposure  routes  for  hazardous 
constituents  present  in  the  waste,  and  is 
proposing  to  use  a  particular  fate  and 
transport  model  to  predict  the 
concentration  of  hazardous  constituents 
that  may  be  released  from  the  petitioned 
waste  after  disposal  and  to  determine 
the  potential  impact  of  the  unregulated 
disposal  of  Mason  Chamberlain’s 
petitioned  waste  on  human  health  and 
the  environment.  Specifically,  the 
models  will  be  used  to  predict 
compliance-point  concentrations  which 
will  be  compared  directly  to  the  levels 
of  regulatory  concern  for  particular 
hazardous  constituents. 

EPA  believes  that  this  fate  and 
transport  model  represents  a  reasonable 
worst-case  waste  disposal  scenario  for 
the  petitioned  wastes,  and  that  a 
reasonable  worst-case  scenario  is 
appropriate  when  evaluating  whether  a 
waste  should  be  relieved  of  the 
protective  management  constraints  of 
RCRA  Subtitle  C.  Because  a  delisted 
waste  is  no  longer  subject  to  hazardous 
waste  control,  the  Agency  is  generally 
unable  to  predict  and  does  not  control 
how  a  waste  will  be  managed  after 
delisting.  Therefore,  EPA  currently 
believes  that  it  is  inappropriate  to 
consider  extensive  site-specific  factors. 
For  example,  a  generator  may  petition 
the  Agency  for  delisting  of  a  metal 
hydroxide  sludge  which  is  currently 
being  managed  in  an  on-site  landfill  and 
provide  data  on  the  nearest  drinking 
water  well,  permeability  of  the  aquifer, 
dispersivities,  etc.  If  the  Agency  were  to 
base  its  evaluation  solely  on  these  site- 
specific  factors,  the  Agency  might 
conclude  that  the  waste,  at  that  specific 
location,  cannot  affect  the  closest  well, 
and  the  Agency  might  grant  the  petition. 
Upon  promulgation  of  the  exclusion, 
however,  the  generator  is  under  no 
obligation  to  continue  to  manage  the 


waste  at  the  on-site  landfill.  In  fact,  it  is 
likely  that  the  generator  will  either 
choose  to  send  the  delisted  waste  off 
site  immediately,  or  will  eventually 
reach  the  capacity  of  the  on-site  facility 
and  subsequently  send  the  waste  off  site 
to  a  facility  which  may  have  very 
different  hydrogeological  and  exposure 
conditions. 

The  Agency  also  considers  the 
applicability  of  ground-water  monitoring 
data  to  its  evaluation  of  delisting 
petitions.  In  this  case,  the  Agency 
determined  that,  because  Mason 
Chamberlain  utilizes  off-site  disposal  of 
the  petitioned  waste,  ground-water 
monitoring  data  collected  from  the 
petitioner's  facility  would  not 
characterize  the  effects  of  the  petitioned 
waste  on  the  underlying  aquifer  at  the 
off-site  disposal  facility.  Therefore,  the 
Agency  did  not  request  ground-water 
monitoring  data. 

Finally,  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  specifically 
require  the  Agency  to  provide  notice 
and  an  opportunity  for  comment  before 
granting  or  denying  a  final  exclusion. 
Thus,  a  final  decision  will  not  be  made 
on  this  petition  until  all  public 
comments  (including  those  at  requested 
hearings,  if  any]  are  addressed. 

II.  Disposition  of  Petition 

Mason  Chamberlain,  Inc.,  Mississippi 
Army  Ammunition  Plant,  National 
Space  Technology  Laboratories  Base, 
Bay  St.  Louis,  Mississippi 

1.  Petition  for  Exclusion 

Mason  Chamberlain,  Inc.  (Mason 
Chamberlain),  located  at  the  Mississippi 
Army  Ammunition  Plant,  formerly  the 
National  Space  Technology  Laboratories 
Base,  Bay  St.  Louis,  Mississippi, 
produces  the  155  millimeter  M483 
projectile  (body,  base,  and  ogive)  and 
cargo  grenade  metal  parts,  and  loads, 
assembles,  and  packs  the  round  except 
for  the  propellant  charge  and  the 
projectile  fuse.  Mason  Chamberlain  has 
petitioned  the  Agency  to  exclude  its 
wastewater  treatment  sludge  listed  as 
EPA  Hazardous  Waste  No.  F019 — 
“Wastewater  treatment  sludge  from  the 
chemical  conversion  coating  of 
aluminum."  The  wastewater  treatment 
sludge  is  generated  from  the  metal 
finishing  operations  associated  with 
production  of  the  projectile  and  cargo 
grenade  metal  parts.  The  listed 
constituents  of  concern  for  EPA 
Hazardous  Waste  No.  F019  are 
chromium  and  complexed  cyanide. 
Mason  Chamberlain  petitioned  to 
exclude  its  waste  because  it  does  not 
believe  that  the  waste  meets  the  criteria 
of  the  listing.  Mason  Chamberlain  also 
believes  that  its  treatment  process 


generates  a  non-hazardous  waste 
because  the  constituents  of  concern, 
although  present  in  the  waste,  are  in 
essentially  immobile  form.  Mason 
Chamberlain  further  believes  that  the 
waste  is  not  hazardous  for  any  other 
reason.  Review  of  this  petition  included 
consideration  of  the  original  listing 
criteria,  as  well  as  the  additional  factors 
required  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984.  See  section 
222  of  the  Amendments,  42  U.S.C. 

6921(f),  and  40  CFR  260.22(d)  (2)-(4). 
Today's  proposal  to  grant  this  petition 
for  delisting  is  the  result  of  the  Agency’s 
evaluation  of  Mason  Chamberlain's 
petition. 

2.  Background 

Mason  Chamberlain  petitioned  the 
Agency  to  exclude  its  wastewater 
treatment  sludge  on  December  22, 1986. 
Additional  information  was  submitted 
to  the  Agency  on  September  25, 1987, 
December  22, 1987,  and  April  29, 1988.  In 
support  of  its  petition.  Mason 
Chamberlain  submitted  (1)  detailed 
descriptions  of  its  manufacturing  and 
waste  treatment  processes:  (2)  a  list  of 
all  the  raw  materials  used  in  both  the 
manufactiuing  and  treatment  processes; 
(3)  results  from  total  constituent 
analyses  for  all  the  EP  toxic  metals, 
nickel,  and  cyanide;  (4)  results  from  the 
extraction  procedure  (EP)  and  Oily 
Waste  extraction  procedure  (OWEP) 
toxicity  analyses  for  all  the  ^  toxic 
metals,  nickel,  and  cyanide:  (5)  results 
from  total  constituent  analyses  for  total 
sulfide;  (6)  results  from  total  oil  and 
grease  analyses;  (7)  results  from 
analyses  for  the  characteristics  of 
ignitability,  corrosivity,  and  reactivity; 
and  (8)  results  from  total  constituent 
analyses  for  the  priority  pollutants.* 

Three  production  operations  are  in 
use  at  Mason  Chamberlain’s  Bay  St. 
Louis  facility:  (1)  The  projectile  metal 
parts  operation;  (2)  the  cargo  grenade 
metal  parts  operation:  and  (3)  the 
production  support  operation.  The 
projectile  metal  parts  operation  consists 
of  forging,  machining,  cleaning/surface 
preparation,  chemical  finishing,  and 
welding  of  aluminum  and  steel.  The 
cargo  grenade  metal  parts  operation 
consists  of  machining  and  chemical 
flnishing  of  cargo  grenade  metal  parts. 
The  production  support  operation,  is  a 
combined  waste  treatment  system  for 
the  treatment  of  eight  waste  streams 
generated  by  the  following  processes:  (1) 
Chromate  conversion  coating  of 


'  A  subset  of  40  CFR  261.  Appendix  VIII 
constituents  which  include  the  volatile,  semi¬ 
volatile  acid  extractable  compounds  and  the  base/ 
neutral  extractable  compounds. 
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aluminum;  (2)  anodizing  of  aluminum:  (3} 
anodic  hard  coating  of  aluminum;  (4) 
zinc  phosphating  of  ferrous  surfaces;  (5) 
surface  treatment:  (6)  various  cleaning 
of  oils  and  coolants  from  machinery:  (7) 
coal  pile  runoff  water;  and  (8)  boiler 
blowdown  wastewater  from  the 
production  of  steam. 

These  eight  waste  streams  contain 
alkaline  waste,  soluble  coolant  waste, 
non-detergent  oily  waste,  acid/alkali 
rinse,  chromium  rinse,  and  containerized 
wastewater.  The  waste  streams  are 
pretreated  prior  to  entering  the 
combined  waste  treatment  system; 
pretreatment  methods  vary  depending 
on  the  chemical  characteristics  of  each 
of  the  waste  streams.  The  alkaline 
waste,  acid/alkali  rinse  water,  boiler 
blowdown,  and  coal  pile  runoff  undergo 
pH  adjustment  prior  to  entering  the 
combined  treatment  system.  Soluble 
coolant  waste  pretreatment  consists  of 
flocculation,  separation,  and  skimming 
or  settling.  Non-detergent  oily  waste  is 
skimmed  before  entering  the  combined 
treatment  system,  and  hexavalent 
chromium  from  the  chromium  rinse  is 
reduced  to  trivalent  chromium  by  the 
addition  of  bisulfate.  Containerized 
wastewater  from  batch  processes  or 
spent  tanks  receives  one  of  these 
pretreatment  methods  on  the  basis  of 
constituents  contained  in  the 
wastewater. 

After  pretreatment,  the  various  waste 
streams  are  pumped  to  the  combined 
waste  treatment  system  for  final 
treatment.  Wastes  are  treated  by 
reducing  any  remaining  hexavalent 
chromium,  separating  oily  constituents, 
and  precipitating  metal  hydroxides.  The 
combined  waste  treatment  systems 
consists  of  two-stage  (primary  and 
secondary)  solid  contact  clarification, 
sand  nitration,  and  teriary  pH 
adjustment.  Effluent  from  the  treatment 
system  is  discharged  or  returned  to  the 
system  for  further  filtration.  The  sludges 
from  the  primary  and  secondary  contact 
clarifiers  are  dewatered  using  a  filter 
press.  The  waste  stream  covered  by  this 
petition  is  the  dewatered  sludge  filter 
cake  obtained  from  the  primary  and 
secondary  contact  clarifiers  only. 

Sludges  from  the  pretreatment  of 
soluable  oily  wastes  are  further  treated 
and  shipped  off  site  to  a  regulated 
facility,  and  are  not  included  in  this 
exclusion  petition. 

To  collect  representative  samples 
from  filter  presses  like  Mason 
Chamberlain's  petitoners  are  normally 
requested  to  collect  a  minimum  of  four 
composite  samples  comprised  of 
independent  grab  samples  collected 
over  time  {e.g.,  grab  samples  collected 
every  hour  and  composited  by  shift).  See 


"Test  Methods  for  Evaluating  Solid 
Wastes:  Physical/Chemical  Methods," 
U.S.  EPA  Office  of  Solid  Waste  and 
Emergency  Response,  Publication  SW- 
846  (^ird  edition),  November  1986,  and 
“Petitions  to  Delist  Hazardous  Wastes — 
A  Guidance  Manual,"  U.S.  EPA,  Office 
of  Solid  Waste  (EPA/530-SW-85-003), 
April  1985. 

Mason  Chamberlain  collected  six 
composite  samples  of  biter  cake  sludge 
during  the  period  of  August  27, 1986 
through  October  8, 1986.  Total 
constituent  concentrations  [i.e.,  mass  of 
a  particular  constitute  per  mass  of 
waste)  were  determined  for  cadmium, 
chromium,  lead,  nickel,  cyanide,  and 
sulfide.  Standard  extraction  procedure 
(EP)  concentrations  [i.e.,  mass  of  a 
particular  constituent  per  unit  volume  of 
extract)  were  determined  for  all  the  EP 
toxic  metals,  nickel,  and  cyanide.  The 
wastewater  treatment  sludge  biter  cake 
exhibited  an  oil  and  grease  content 
ranging  from  0.037  percent  to  3.63 
percent  Wastes  having  more  than  one 
percent  total  oil  and  grease  may  either 
have  signibcant  concentrations  of  the 
constituents  of  concern  in  the  oil  phase, 
which  may  not  be  detected  using  the 
standard  EP  leachate  procedure,  or  the 
concentration  of  oil  and  grease  may  be 
sufficient  to  coat  the  solid  phase  of  the 
sample  and  interfere  with  the  leaching 
of  metals  from  the  sample.  Because  the 
percentage  of  total  oil  and  grease 
exceeded  one  percent  in  four  of  the  six 
samples.  Mason  Chamberlain  collected 
an  additional  four  composite  samples 
during  the  period  of  May  11, 1987 
through  June  5, 1987,  and  performed  the 
Oily  Waste  Extraction  Procedure 
(OWEP)  on  these  samples.  See  SW-846 
Method  No.  1330.  Results  from  total 
constitutent  analyses  for  arsenic, 
barium,  mercury,  selenium,  and  silver 
were  also  submitted. 

Based  on  the  Agency's  review  of 
Mason  Chamberlain's  manufacturing 
and  waste  treatment  process 
descriptions,  the  Agency  requested  total 
constituent  analyses  for  hazardous 
constituents  [e.g.,  those  listed  in  40  CER 
Part  261,  Appendix  VIII)  that  might 
potentially  enter  the  waste  stream  as 
runoff  from  the  on-site  coal  pile.  As  a 
result.  Mason  Chamberlain  also 
performed  total  constituent  analyses  for 
the  priority  pollutants  on  these  four 
additional  composite  samples.  The 
detection  limits  for  several  of  the 
priority  pollutants  exceeded  those 
specified  in  “Methods  for  Chemical 
Analysis  of  Waste  Water,"  U.S.  EPA 
(EPA/600/4-79-020).  March  1983.  Mason 
Chamberlain,  therefore,  collected  an 
additional  four  composite  samples 
during  the  period  of  January  18, 1988 


through  February  13, 1988,  Thus,  Mason 
Chamberlain  submitted  analyses  for  a 
total  of  fourteen  composite  samples,  two 
with  a  percentage  of  oil  and  grease  less 
than  one  percent,  and  twelve  with  a 
percentage  of  oil  and  grease  greater  than 
one  percent. 

All  samples  were  collected  using  a 
time  composite  sampling  method. 
Sampling  was  conducted  once  on  each 
day  tliat  the  filter  cake  sludge  was 
dumped  from  the  biter  press  (which 
varied  from  one  to  foiu’  times  per  week). 
From  each  batch  of  the  biter  cake 
sludge,  three  grab  samples  were 
collected,  one  from  each  end  of  the 
press  and  one  from  the  center  of  the 
press.  The  three  grab  samples  from  each 
sampling  event  were  then  combined  to 
form  weekly  composite  samples.  Mason 
Chamberlain  claims  that  due  to  a 
consistent  manufacturing  and  treatment 
process,  the  analyses  from  samples 
collected  over  each  of  the  three 
sampling  periods  are  representative  of 
any  variation  in  the  wastewater 
treatment  sludge  constituent 
concentrations. 

3.  Agency  Analysis 

Mason  Chamberlain  used  SW-846 
method  numbers  7060  through  7760, 

9010,  and  9030  to  quantify  the  total 
constituent  concentrations  of  all  the  EP 
toxic  metals,  nickel,  cyanide,  and  sulfide 
in  their  waste.  Mason  Chamberlain  used 
SW-846  method  numbers  1310  (standard 
EP)  and  1330  (OWEP)  to  quantify  the 
leachable  concentrations  of  all  the  EP 
toxic  metals,  nickel,  and  cyanide.  (The 
cyanide  extractions  were  modified  by 
using  distilled  water  instead  of  acetic 
acid  in  order  to  prevent  the 
volatilization  of  cyanide.  Analyses  for 
EP  or  OWEP  leachable  concentrations 
of  sulfide  or  reactive  sulfide  are  not 
necessary  since  the  Agency's  level  of 
regulatory  concern  is  based  on  the  total 
constituent  concentration  of  reactive 
sulfide.)  Mason  Chamberlain  used  SW- 
846  method  numbers  8240  and  8270  to 
quantify  the  total  constituent 
concentrations  of  the  priority  pollutants 
present  in  the  waste.  'Table  1  presents 
the  maximum  total  constituent 
concentrations  of  all  the  EP  toxic  metals 
(except  selenium),  nickel,  cyanide,  and 
sulbde.  Table  2  presents  the  maximum 
leachate  values  of  the  EP  toxic  metals, 
nickel,  and  cyanide,  obtained  using  the 
standard  EP  or  OWEP  tests.  Table  3 
presents  the  maximum  total  constituent 
concentrations  for  the  three  priority 
pollutants  identibed  in  Mason 
Chamberlain's  waste  [i.e.,  phenol, 
dimethylphthalate,  and  bis(2- 
ethylhexyl)phthalate). 
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Table  1.— Maximum  Total  Constituent 
Concentrations 

[Wastewater  treatment  sludge  fitter  cake] 


Constituents 

Total  constituent 
coiKentratiorw 
(n>g/kg) 

ND  (0.007) 

ND  (0.5) 

1.8 

Cadmium . . . . . 

Chromium . 

1196.0 

Lead . 

22.7 

Mercury . 

0.008 

Selenium . 

0.24 

Silver 

0.028 

Nickel 

157.0 

ND  (0.0^ 

ND  (1.0) 

NO:  Not  Detected.  Denotes  concentrations  below 
the  detection  limit  specified  in  the  parenthesis. 


Table  2.— Maximum  Leachate 
Concentrations 

[Wastewater  treatment  sludge  filter  cake] 


Constituents 

Leachate 

concentrations 

(mg/I) 

0.005  > 

0.4  > 

0.06  * 

0.13* 

0.25  • 

ND  (0.002)  > 
0.026* 

0.20* 

1.5  • 

Cyanide . 

ND  (0.05)  ■ 

NO:  Not  Detected.  Denotes  concentrations  below 
the  detection  limit  specified  in  the  parenthesis. 

‘  Obtained  from  the  Standard  EP  toxicity  test. 
*  Obtained  from  the  OWEP  toxicity  test. 

Table  3.— Maximum  Total  Constituent 
Concentrations 

[Wastewater  treatment  sludge  filter  cake] 


Constituents 

Concerrtrations 

(ppm) 

247.22 

Dimethylphthalate . 

1.82 

6.14 

These  detection  limits  represent  the 
lowest  concentrations  quantifiable  by 
Mason  Chamberlain,  when  using  the 
appropriate  SW-846  analytical  methods 
to  analyze  its  waste.  (Detection  limits 
may  vary  according  to  the  waste  and 
waste  matrix  being  analyzed,  i.e.,  the 
“cleanliness”  of  waste  matrices  varies 
and  “dirty”  waste  matrices  may  cause 
interferences,  thus  raising  the  detection 
6  limits.) 

Based  on  the  results  obtained  from  the 

^  characteristics  testing,  none  of  the 

analyzed  samples  exhibited  the 
characteristics  of  ignitability, 
corrosivity,  or  reactivity.  See  40  CFR 
261.21,  261.22,  and  261.23. 


Mason  Chamberlain  submitted  a 
signed  certiHcation  stating  thaL  based 
on  current  annual  waste  generation,  its 
maximum  annual  generation  rate  of 
wastewater  treatment  sludge  filter  cake 
will  be  1,262  cubic  yards  per  year.  The 
Agency  may  review  a  petitioner's 
estimates  and,  on  ocasion,  has 
requested  a  petitioner  to  re-evalaute 
estimated  waste  volume.  EPA  accepts 
Mason  Chamerlain’s  certified  estimate 
of  1,262  cubic  yards. 

EPA  does  not  generally  verify 
submitted  test  data  before  proposing 
delisting  decisions,  and  has  not  veriHed 
the  data  upon  which  it  proposes  to  grant 
Mason  Chamberlain’s  exclusion.  The 
sworn  affidavit  submitted  with  this 
petition  binds  the  petitioner  to  present 
truthful  and  accurate  results.  The 
Agency,  however,  conducts  a  spot-check 
sampling  and  analysis  program  to  verify 
the  representative  nature  of  the  data  for 
some  percentage  of  the  submitted 
petitions,  and  may  select  to  visit  this 
facility  in  the  furutre  for  spot-check 
sampling. 

4.  Agency  Evaluation 

The  Agency  considered  the 
appropriateness  of  alternative  disposal 
scenarios  for  filter  cake  wastes  and 
decided  that  a  landfill  scenario  is  the 
most  reasonable,  worst-case  scenario 
for  this  waste.  Under  a  landfill  disposal 
scenario,  the  major  exposure  route  of 
concern  for  any  hazardous  constituents 
would  be  ingestion  of  contamianted 
ground  water.  The  Agency,  therefore, 
evaluated  the  petitioned  waste  using  its 
vertical  and  horizontal  spread  (VHS) 
landffll  model  which  predicts  the 
potential  for  groimd-water 
contamination  from  wastes  that  are 
landfilled.  See  50  FR  7682  (February  26, 
1985),  50  FR  48896  (November  27, 1985), 
and  the  RCRA  public  docket  for  these 
notices  for  a  detailed  description  of  the 
VHS  model  and  its  parameters.  This 
modeling  approach,  which  includes  a 
ground-water  transport  scenario,  was 
used  with  conservative,  generic 
parameters  to  predict  reasonable  worst- 
case  contaminant  levels  in  ground  water 
at  a  hypothetical  receptor  well  (i.e.,  the 
model  estimates  the  ability  of  an  aquifer 
to  dilute  the  toxicant  from  a  specific 
volume  of  waste).  In  addition,  the 
Agency  used  its  organic  leachate  model 
(OLM)  to  estiamte  the  teachable  portion 
of  the  organic  constituents  in  the 
petitioned  waste.  See  50  FR  48953 
(November  27, 1985),  51  FR  41084 
(November  13, 1986),  and  the  RCRA 
public  docket  for  these  notices  for  a 
detailed  description  of  the  OLM  and  its 
parameters.  The  results  of  the  OLM 
analysis  were  used  in  conjunction  with 


the  VHS  model  to  estimate  the  potential 
impact  of  the  organic  constituents  on  the 
underlying  ground  water.  The  Agency 
requests  comments  on  the  use  of  the 
OLM  and  VHS  model  as  applied  to  the 
evalaution  of  Mason  Chamerblain’s 
waste. 

Spccificaily.  the  Agency  used  the  VHS 
model  to  evalaute  the  mobility  of  all  the 
hazardous  inorganic  constituents 
(except  mercury  and  cyanide — see 
explanation  below)  from  Mason 
Chamberlain’s  waste.  The  Agency's 
evaluation,  using  the  waste  volume  of 
1,262  cubic  yards  and  the  maximum 
reported  EP  or  OWEP  leachate 
concentrations,  generated  the 
compliance-point  concentrations  shown 
in  Table  4.  llie  Agency  did  not  evalaute 
the  mobility  of  the  remaining  inorganic 
constituents  (i.e.,  mercury  and  cyanide) 
from  Mason  Chamberlain's  waste 
because  they  were  not  detected  in  the 
EP  extract  using  the  appropriate  SW-846 
analytical  test  methods  (see  Table  2). 
The  Agency  believes  it  is  inappropriate 
to  evalaute  non-detectable 
concentrations  of  a  constituent  of 
concern  in  its  modeling  efforts  if  the 
non-detectable  value  was  obtained 
using  the  appropriate  analytical  method. 
Specifically,  if  a  constituent  cannot  be 
detected  (when  using  the  appropriate 
analytical  method)  the  Agency  assumes 
that  the  constituent  is  not  present  and 
therefore  does  not  present  a  threat  to 
either  human  health  or  the  environment. 

Table  4— VHS  Model:  Calculated 
COMPUANCE-POINT  CONCENTRATIONS 
Listed  and  Non-Listed  Constitu¬ 
ents 


[Wastewater  treatment  sludge  liHer  cake] 


Constituents 

Compliance- 

point 

concentrations 

(mg/1) 

Levels  of 
regulatory 
concern 
(mg/1)  • 

0.00039 . 

0.05 

0.031 . 

1.0 

0.00470 . 

0.01 

0.010 . 

0.05 

0.019 . 

0.05 

0.002 . 

0.01 

0.016 . 

0.05 

0.12 . 

0.5 

'  See  “Docket  Report  on  Health-Based  Levels 
and  Solubilities  Used  in  the  Evaluation  of  Delisting 
Petitions.”  June  8,  1988,  located  in  the  RCRA  public 
docket. 

The  wastewater  treatment  sludge 
filter  cake  exhibited  arsenic,  barium, 
cadmium,  chromium,  lead,  selenium, 
silver,  and  nickel  levels  at  the 
compliance  point  below  the  levels  used 
in  delisting  decision-making. 

Because  the  concentrations  of  total 
cyanide  and  total  sulBde  are  less  than 
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0.05  mg/kg  and  1.0  tng/kg,  respectively, 
the  Agency  believes  that  the 
concentrations  of  reactive  cyanide  and 
reactive  sulfide  will  be  below  the 
Agency’s  interim  standards  of  250  ppm 
and  500  ppm,  respectively.  See  “Interim 
Agency  Thresholds  for  Toxic  Gas 
Generation,”  July  12, 1985,  Internal 
Agency  Memorandum  in  the  RCRA 
public  docket. 

The  Agency  evaluated  the  mobility  of 
the  organic  constituents  detected  in 
Mason  Chamberlain’s  waste  using  the 
VHS  model.  The  agency  used  the  OLM 
to  predict  leachable  concentrations  of 
the  organic  compounds  detected  in 
Mason  Chamberlian’s  waste.  The 
resulting  leachable  concentrations  and 
estimated  volume  of  waste  [i.e.,  1,262 
cubic  yards)  were  then  used  as  inputs  in 
the  VHS  model  in  order  to  assess  the 
potential  impacts  of  these  constituents 
upon  the  ground  water.  Table  5  presents 
the  calculated  compliance-point 
concentrations. 

Table  5.— VHS  Model:  Calculated 
Compliance-Point  Concentrations 
Priority  Pollutant  Constituents 


[Wastewater  treatment  sludge  filter  cakel 


Constituents 

Compli¬ 
ance-point 
concentra¬ 
tions  (mg/ 

1) 

Levels  of 
reguatory 
concern 
(mg/I)  ‘ 

Phenol . 

0.49 

1.0 

Dimethylphthalate . 

0.01 

350.0 

Bis(2-ethylhexyl)phthalate ... 

0.001 

0.0042 

'  See  “Docket  Report  on  Health-Based  Levels 
and  Solubilities  Used  in  the  Evaluation  of  Delisting 
Petitions,”  June  8,  1988,  located  in  the  RCRA  public 
docket. 

As  indicated  by  Table  5,  the  waste 
does  not  exhibit  levels  of  phenol, 
dimethylphthalate,  or  bis(2- 
ethylhexyl)phthalate  at  the  compliance 
point  in  concentrations  exceeding  the 
health-based  levels.  The  Agency 
determined  that  no  other  hazardous 
constituents  of  concern  are  likely  to  be 
present  or  formed  as  reaction  products 
or  by-products  of  Mason  Chamberlain’s 
waste.  In  addition,  on  the  basis  of  test 
results  submitted  by  the  petitioner, 
pursuant  to  §  260.22,  the  Agency 
concludes  that  the  waste  does  not 
exhibit  any  of  the  characteristics  of 
ignitability,  corrosivity,  or  reactivity. 

See  40  CFR  261.21,  261,22,  and  261,23. 

5.  Conclusion 

The  agency  believes  that  Mason 
Chamberlain’s  wastewater  treatment 
system  renders  its  F019  wastes  non- 
hazardous.  Mason  Chamberlian’s 
manufacturing  and  wastewater 
treatment  processes  are  believed  to  be 
uniform  and  consistent  because  the 


facility  does  not  perform  as  a  job  shop 
or  have  seasonal  product  variations. 

The  Agency,  therefore  believes  that 
analyzed  samples  of  treated  waste 
reflect  the  day-to-day  variations  in 
manufacturing  and  treatment  processes 
that  will  continue  to  be  used.  The 
Agency,  therefore,  is  proposing  that 
Mason  Chamberlian’s  wastewater 
treatment  sludge  filter  cake  be 
considered  non-hazardous,  as  it  would 
not  present  a  hazard  to  either  human 
health  or  the  environment. 

’The  Agency  proposes  to  grant  an 
exclusion  to  Mason  Chamberlain,  Inc., 
located  in  Bay  St.  Louis,  Mississippi,  for 
its  wastewater  treatment  sludge  filter 
cake  described  in  its  petition  as  EPA 
Hazardous  Waste  F019.  If  the  proposed 
rule  becomes  effective,  the  wastewater 
treatment  sludge  filter  cake  would  no 
longer  be  subject  to  regulation  under  40 
CFR  Parts  262  through  268  and  the 
permitting  standards  of  40  CFR  Part  270. 

If  made  final,  the  proposed  exclusion 
will  apply  only  to  the  processes  covered 
by  the  original  demonstration.  The 
facility  would  require  a  new  exclusion  if 
either  its  manufacturing  or  treatment 
processes  were  altered  and  accordingly 
would  need  to  file  a  new  petition.  The 
facility  must  treat  waste  generated  from 
changed  processes  as  hazardous  until  a 
new  exclusion  is  granted. 

Although  management  of  the  waste 
covered  by  this  petition  would  be 
relieved  from  Subtitle  C  jurisdiction 
upon  final  promulgation  of  an  exclusion, 
the  generator  of  a  delisted  waste  must 
either  treat,  store,  or  dispose  of  the 
waste  in  an  on-site  facility,  or  ensure 
that  the  waste  is  delivered  to  an  off-site 
storage,  treatment,  or  disposal  facility, 
either  of  which  is  permitted,  licensed,  or 
registered  by  a  State  to  manage 
municipal  or  industrial  solid  waste. 
Alternatively,  the  delisied  waste  may  be 
delivered  to  a  facility  that  beneficially 
uses  or  reuses,  or  legitimately  recycles 
or  reclaims  the  waste,  or  treats  the 
waste  prior  to  such  beneficial  use, 
resure,  recycling,  or  reclamation. 

III.  Effective  Date 

This  rule,  if  promulgated,  will  become 
effective  immediately.  The  Hazardous 
and  Solid  Waste  Amendments  of  1984 
amended  Section  3010  of  RCRA  to  allow 
rules  to  become  effective  in  less  than  six 
months  when  the  regulated  community 
does  not  need  the  six-month  period  to 
come  into  compliance.  That  is  the  case 
here,  because  this  rule,  if  promulgated, 
would  reduce  the  existing  requirements 
for  persons  generating  hazardous 
wastes.  In  light  of  the  unnecessary 
hardship  and  expense  that  would  be 
imposed  on  this  petitioner  by  an 


effective  date  six  months  after 
promulgation  and  the  fact  that  a  six- 
month  deadline  is  not  necessary  to 
achieve  the  purpose  of  section  3010,  EPA 
believes  that  these  exclusions  should  be 
effective  immediately  upon 
promulgation.  These  reasons  also 
provide  a  basis  for  making  this  rule 
effective  immediately,  upon 
promulgation,  under  the  Administrative 
Procedures  Act,  pursuant  to  5  U.S.C. 
553(d). 

IV.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major”  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  proposal  to  grant  an 
exclusion  is  not  major,  since  its  effect,  if 
promulgated,  would  be  to  reduce  the 
overall  costs  and  economic  impact  of 
EPA’s  hazardous  waste  management 
regulations.  'This  reduction  would  be 
achieved  by  excluding  wastes  generated 
at  a  speciHc  facility  from  EPA’s  lists  of 
hazardous  wastes,  thereby  enabling  this 
facility  to  treat  its  waste  as  non- 
hazardous.  There  is  no  additional 
impact  due  to  today’s  rule.  This  proposal 
is  not  a  major  regulation  and  no 
Regulatory  Impact  Analysis  is  required. 

V.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  {i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment,  if  promulgated,  will 
not  have  an  adverse  economic  impact 
on  small  entities  since  its  effect  would 
be  to  reduce  the  overall  costs  of  EPA’s 
hazardous  waste  regulations  and  would 
be  limited  to  one  facility.  Accordingly,  I 
hereby  certify  that  this  proposed 
regulation,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  materials.  Waste 
treatment  and  disposal.  Recycling. 


Federal  Register  /  Vol.  53,  No.  239  /  Tuesday,  December  13,  1988  /  Proposed  Rules 


50045 


Date:  December  5. 1988. 
leffery  D.  Denit, 

Deputy  Director,  Office  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  261  is  proposed 
to  be  amended  as  follows: 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  Secs.  1006,  2002(a],  3001,  and 
3002  of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  (42  U.S.C. 
6905,  6912(a),  6921,  and  6922.) 

2.  In  Table  1  of  Appendix  IX,  add  the 
following  wastestreams  in  alphabetical 
orden 

Appendix  IX — ^Wastes  Excluded  Under 
§§260.20  and  260.22. 

Table  1.— Wastes  Excluded  From 
Non-Specific  Sources 

Facility  and  address  Waste  description 


Mason  Chamberlain,  Wastewater  treatment 

Incorporated;  Bay  St.  sludge  filter  cake  (EPA 
Louis,  Mississippi.  Hazardous  Waste  No. 

F019)  generated  from 
the  chemical 
conversion  coating  of 
aluminum.  This 
exclusion  was 
published  on  [insert 
date  of  final  rule's 
publication  in  the 
Federal  Register! 


[FR  Doc.  88-28651  Filed  12-12-88;  8:45  am) 
BILUNQ  CODE  656O-S0-M 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

(MM  Docket  No.  88-526,  RM-6122;  FCC  88- 
348] 

Radio  Broadcasting  Services; 
Modification  of  FM  and  TV 
Authorizations  To  Specify  a  New 
Community  of  License 

agency:  Federal  Communications 

Commission, 

action:  Proposed  rule, 

SUMMARY:  The  FCC  proposes  to  adopt  a 
procedure  whereby  existing  licensees 
and  permittees  of  FM  and  TV  broadcast 
authorizations  could  request  a  new  city 
of  license  during  the  course  of  rule 
making  proceedings  to  amend  the  FM 
and  TV  Tables  of  Allotments,  without 
subjecting  the  licensee  or  permittee  to 


the  risk  of  losing  its  authorization  to 
competing  applicants.  Currently,  the  risk 
of  losing  an  authorization  may 
discourage  changes  in  the  city  of  license, 
even  though  the  changes  may  be 
beneficial  to  the  community  and  the 
licensee.  The  proposed  action  could 
allow  licensees  and  permittes  to  change 
city  of  license  more  easily,  resulting  in  a 
fairer,  more  equitable,  and  more 
efficient  distribution  of  services. 

DATES:  Comments  must  be  filed  on  or 
before  January  9. 1989,  and  reply 
comments  on  or  before  January  24, 1989. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karl  Kensinger,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
86-526,  adopted  October  28, 1988,  and 
released  December  1, 1988.  The  full  text 
of  this  Conunission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW..  Suite  140, 
Washington,  DC  20037. 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  Any  licensee  or  permittee  currently 
seeking  to  change  its  city  of  license 
during  the  course  of  rule  making 
proceedings  to  amend  the  FM  and  TV 
Tables  of  Allotments  must  compete  with 
other  applicants  for  the  same  allotment, 
regardless  of  whether  the  frequency  is 
already  occupied.  The  Christian  Voice 
of  Cental  Ohio  (“petitioner"),  an  FM 
licensee.  Hied  a  petition  for  rule  making 
requesting  an  amendment  of  the 
Commission’s  rules  to  implement  a 
procedure  for  FM  licensees  to  upgrade 
facilities  on  higher  class  adjacent  or  co¬ 
channel  frequencies,  but  in  a  different 
city  of  license,  at  the  request  of  the 
licensee.  Petitioner  requested  the 
amendment  after  learning  that  it  could 
not  upgrade  its  FM  station  without 
opening  a  Bling  window  for  competing 
applications,  as  the  upgrade  required  a 
change  of  city  of  license. 

2.  The  Commission  believes 
petitioner’s  claims  have  merit,  not  only 
in  the  narrow  case  presented  by 
petitioner,  but  also  in  a  wider  context. 
Therefore,  we  propose  to  amend  our 
rules  to  provide  a  procedure  whereby  a 
licensee  or  permittee  may  petition  the 
Commission  for  an  amendment  to  the 


FM  and  TV  Tables,  and  modification  of 
its  license  accordingly,  without  placing 
its  existing  authorization  at  risk,  and 
regardless  of  whether  that  change 
involves  a  change  in  transmitter  site,  a 
change  in  class  of  channel,  or  both.  The 
proposal  could  also  apply  to  television 
licensees  and  permittees  desiring  to 
exchange  intraband  noncommercial/ 
commercial  channels. 

3.  Two  primary  public  interest 
beneHts  could  result  from  the  proposed 
change.  First,  removing  the  licenee’s  or 
permittee’s  risk  of  losing  its  present 
authorization  in  requesting  a  new  city  of 
license  may  promote  a  fair,  equitable, 
and  efficient  distribution  of  facilities. 
Secondly,  the  proposed  procedure,  used 
in  conjunction  with  a  transmitter  site 
relocation  or  in  conjunction  with  the 
Commission’s  procedures  for  modifying 
licenses  to  a  higher  class  of  channel  in 
the  course  of  rule  making  proceedings  to 
amend  the  Tables,  my  allow  licensees 
and  permittees  to  upgrade  facilities  in  a 
manner  that  was  previously 
procedurally  impractical. 

4.  The  Commission  is  of  the  tentative 
view  that  the  proposal  should  be  limited 
in  certain  respects.  First,  the  proposal 
should  be  limited  to  cases  in  which  the 
proposed  allotment  is  mutually 
exclusive  with  the  present  allotment. 
Second,  the  proposal  should  not  apply  to 
nonadjacent  channel  upgrades.  Finally, 
the  proposed  procedure  should  be 
utilized  only  where  the  petition  is  able 
to  demonstrate  that  the  proposed  new 
community  of  license  is  preferable  under 
our  allotment  priorities  and  policies  to 
the  present  community  of  license.  The 
Commission  requests  comments  on 
these  views. 

5.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  See 
Section  1.1206  of  the  Commission’s 
Rules,  47  CFR  1.1206  for  rules  governing 
permissible  ex  parte  contracts. 

6.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605,  it  is 
certiRed  that  the  proposed  rule  will  not 
if  promulgated,  have  a  signiRcant  impact 
on  small  licensees  because  the  new  rule 
is  not  burdensome.  The  new  rule  will 
allow  greater  licensee  and  permittee 
discretion  in  choosing  facilities. 

7.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1960  and 
found  to  contain  no  new  or  modiRed 
requirements  or  burden  upon  the  public. 

8.  Pursuant  to  applicable  procedures 
set  forth  in  1.415  and  1.419  of  the 
Commission’s  rules,  47  CFR  1.415  and 
1.419,  interested  parties  may  Rle 
comments  on  or  before  January  9, 1989, 
and  reply  comments  on  or  before 
January  24, 1989.  All  relevant  and  timely 
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comments  will  be  considered  by  the 
Commission  before  Hnal  action  is  taken 
in  this  proceeding. 

9.  This  Notice  of  proposed  Rule 
Making  is  issued  pursuant  to  authority 
contained  in  Sections  4(i)  and  303  of  the 
Commnications  Act  of  1934,  as 
amended. 

List  of  Subjects  in  47  CFR  Part  1 

Radio,  Television. 

Part  1  of  Title  47  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows; 

PART  1— [AMENDED] 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154  and  303. 

§  1.420  [Amended] 

2.  Section  1.420  is  proposed  to  be 
amended  by  adding  new  paragraph  (i) 
preceeding  the  concluding  paragraph  to 
read  as  follows: 

***** 

(i)  In  the  course  of  the  rulemaking 
proceeding  to  amend  §  73.202(b)  or 
§  73.606(b),  the  Commission  may  modify 
the  license  or  permit  of  an  FM  or 
television  broadcast  station  to  specify  a 
new  community  of  license  on  the  same 
channel,  or  on  an  adjacent  or  co¬ 
channel,  or  on  any  channel  mutually 
exclusive  with  the  licensee’s  or 
permittee’s  present  assignment,  where 
the  amended  allotment  would  be 
mutually  exclusive  with  the  licensee’s  or 
permittee’s  present  assignment. 
***** 

Federal  Communications  Commission. 

Joyce  Butler, 

Acting  Secretary. 

(FR  Doc.  88-28536  Filed  12-12-88:  8:45  am) 
BILUNG  CODE  6712-«1-M 


47  CFR  73 

(MM  Docket  No.  88-533;  RM-6398, 6470] 

Radio  Broadcasting  Service; 

Clarksville  and  Lanesville,  IN 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  two  mutually-exclusive 
petitions  for  rule  making  seeking  the 
allotment  of  Channel  226A.  The  first. 
Tiled  by  Janet  Miller,  seeks  the  allotment 
to  Lanesville,  Indiana,  as  that 
community’s  first  local  broadcast 
service  (RM-6398).  The  second 
proponent,  Owen-Jackson  seeks  the 


allotment  to  Clarksville,  Indiana,  as  that 
community’s  first  local  broadcast 
service  (RM-6470).  Reference 
coordinates  used  for  Lanesville  are  38- 
14-13  and  85-59-09.  Those  for 
Clarksville  are  38-17-01  and  85-50-32. 

DATES:  Comments  must  be  filed  on  or 
before  January  20, 1989  and  reply 
comments  on  or  before  February  6, 1989. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners  or  their  counsel,  as  follows: 
Janet  Miller,  1680  Hwy.  62E,  Corydon,  IN 
47112,  and  John  Wells  King.,  Esq.,  Haley, 
Bader  &  Potts,  2000  M  St.,  NW.,  Suite 
600,  Wash.,  DC  20036-4574. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-533,  adopted  November  1, 1988,  and 
released  November  29, 1988.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this  , 
one,  which  involve  channel  allotments. 
See  47  CFR  1. 1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission. 

Steve  Kaminer,  ^ 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-28537  Filed  12-12-88;  8:45  am) 
BtLUNO  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  88-532,  RM-6415] 

Radio  Broadcasting  Services;  Yazoo 
City,  MS  and  Rayville,  LA 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  St.  Pe 
Broadcasting,  Inc.,  proposing  the 
substitution  of  FM  Channel  221C2  for 
Channel  221A  at  Yazoo  City, 

Mississippi,  and  modification  of  the 
license  of  Station  WJNS(FM)  to  reflect 
the  higher  class  of  channel.  The 
coordinates  used  for  Channel  221 C2  at 
Yazoo  City  are  33-03-57  and  90-35-01. 

To  accommodate  the  substitution  at 
Yazoo  City,  it  would  be  necessary  to 
substitute  FM  Channel  222A  for  Channel 
221A  at  Rayville,  Louisiana,  Station 
KTJC(FM).  The  coordinates  for  Channel 
222A  at  Rayville  are  32-27-22  and  91- 
39-27. 

DATES:  Comments  must  be  filed  on  or 
before  January  20, 1989,  and  reply 
comments  on  or  before  February  6, 1989. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Timothy  K.  Brady,  P.O.  Box 
986,  Brentwood,  Tennessee  37024-0986, 
(Counsel  for  the  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No, 
88-532,  adopted  October  28, 1988,  and 
released  November  29, 1988.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
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one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission. 

Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Doc.  8&-28538  Filed  12-12-88;  8:45  am] 
BIU.ING  CODE  6712-«1-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  1837 

Proposed  Changes  to  the  NASA  FAR 
Supplement 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Proposed  rule. 

summary:  This  proposed  rule  provides 
NASA’s  policy  regarding  pension 
portability  in  service  contracts. 
date:  Comments  are  due  not  later  than 
January  12, 1989. 
address:  Comments  should  be 
addressed  to  W.A  Greene,  Chief, 
Regulations  Development  Branch, 
Prociu'ement  Policy  Division  (Code  HP), 
Office  of  Procurement,  NASA 
Headquarters,  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT. 
W.A.  Greene,  Telephone:  (202)  453-8923. 
SUPPLEMENTARY  INFORMATION: 

Background 

NASA  has  recently  assessed  use  of 
pension  portability  clauses  in  service 
contracts.  The  purpose  of  these  clauses 
is  to  transfer  pension  benefits  for 
contractor  employees  from  one  service 
contract  to  the  successor  contract.  This 
proposed  rule  establishes  agencywide 
policy  for  the  use  and  approval  of 
pension  portability  requirements. 

Impact 

The  Director,  Office  of  Management 
and  Budget  (OMB),  by  memorandum 
dated  December  14, 1984,  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  This 
proposed  regulation  falls  in  this 
category.  The  proposed  rule  is  not 
expected  to  have  a  signiHcant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.  because  we  do  not  believe  that  a 


substantial  number  of  small  entities, 
who  are  NASA  contractors,  will  have  a 
significant  economic  impact  from  this 
rule.  The  rule  would  appear  to  primarily 
affect  large,  consolidated  service 
contracts.  Moreover,  it  will  not  impose 
compliance  costs  with  a  demonstrably 
greater  impact  on  small  businesses  than 
large  businesses,  such  that  small 
business  competition  would  be 
adversely  affected.  Therefore,  an  initial 
regulatory  flexibility  analysis  has  not 
been  performed.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  This  rule  does  not 
impose  any  reporting  or  recordkeeping 
requirements  subject  to  the  Paperwork 
Reduction  Act  of  1980. 

List  of  Subjects  in  48  CFR  Part  1837 

Government  procurement. 

S.J.  Evans, 

Assistant  Administrator  for  Procurement. 

PART  1837— [AMENDED] 

1.  The  authority  citation  for  48  CFR 
Part  1837  continues  to  read  as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

Subpart  1837.1— Service  Contract- 
General 

2.  Subpart  1837.1  is  amended  by 
adding  1837.101, 1837.110,  and  1837.170 
to  read  as  follows: 

1837.101  Definitions. 

“Pension  portability"  means  the 
recognition  and  continuation  in  a 
successor  service  contract  of  the 
predecessor  service  contract’s  pension 
rights  and  benefits  for  contractor 
employees. 

1837.1 10  Solicitation  provisions  and 
contract  clauses. 

The  contracting  officer  shall  obtain 
the  Assistant  Administrator  for 
Procurement's  (Attn:  Code  HP)  approval 
before  using  in  a  solicitation,  contract, 
or  negotiated  contract  modification  for 
additional  work  any  installation- 
developed  clause  involving  pension 
portability. 

1837.170  Pension  portability. 

It  is  NASA’s  policy  not  to  require 
pension  portability  in  service  contracts. 
However,  if  it  is  in  the  Government’s 
best  interest,  NASA  may  consider  the 
inclusion  of  pension  portability 
requirements  in  a  service  contract  under 
the  following  conditions: 

(a)  Only  debned  contribution  plans 
shall  be  permitted  in  portability 
provisions; 

(b)  At  a  minimum,  vesting  shall  be  100 
percent  at  contract  completion  or 
termination;  and 


(c)  There  must  be  a  clear  description 
of  the  plan,  including  coverage  regarding 
service,  pay,  and  benefits,  as 
appropriate,  from  prior  contractors. 

[FR  Doc.  88-28585  Filed  12-12-88;  8.45  am) 
BILLING  CODE  TSIO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  88-24;  Notice  01] 

RIN  2127-AC06 

Federal  Motor  Vehicle  Safety 
Standards;  Head  Restraints 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
action:  Grant  of  petitions  for 
rulemaking;  request  for  comments  and 
notice  of  proposed  rulemaking  (NPRM). 

SUMMARY:  This  notice  grants  two  related 
petitions  for  rulemaking  from  Mr.  Dale 
T.  Fanzo  and  Mr.  Mark  E.  Goodson  and 
proposes  to  amend  Safety  Standard  No. 
202,  Head  Restraints,  to  extend  the 
applicability  of  the  standard  to  trucks, 
multipurpose  passenger  vehicles 
(MPV’s)  and  buses  with  a  gross  vehicle 
weight  rating  (GVWR)  of  10,000  pounds 
or  less.  The  agency  tentatively 
concludes  that  applying  Standard  No. 
202  to  these  vehicles  would  significantly 
reduce  neck  and  head  injuries  to  front 
seat  occupants  in  rear  impact  crashes. 
This  notice  also  requests  comments  on 
issues  relating  to  the  use  of  the  rear 
window  as  a  head  restraint  in  light 
trucks. 

DATES:  Comment  closing  date;  February 
13, 1989.  The  proposed  effective  date  is 
September  1, 1991. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number 
and  be  submitted  in  writing  to;  Docket 
Section,  National  Highway  Traffic 
Safety  Administration,  Room  5109, 400 
Seventh  Street,  SW.,  Washington,  DC. 
20590.  Telephone:  (202)  366-5267. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Edward  Jettner,  NRM-12,  Office  of 
Vehicle  Safety  Standards,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  St.,  SW.,  Washington,  DC, 
20590.  Telephone:  (202)  366-4917. 
SUPPLEMENTARY  INFORMATION:  This 
notice  grants  two  related  petitions  for 
rulemaking  from  Mr.  Dale  T.  Fanzo  of 
Bethel  Park,  Pennsylvania  and  Mr.  Mark 
E.  Goodson  of  Lewisville,  Texas,  and 
proposes  to  amend  Safety  Standard  No. 
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202.  IJead  Restraints,  to  extend  the 
applicability  of  the  standard  to  trucks, 
multipurpose  passenger  vehicles 
(MPV's)  and  buses  with  a  gross  vehicle 
weiglit  rating  (GVWR)  (rf  10,000  pounds 
or  less.  (This  notice  will  occasionally 
use  the  term  “light  trucks  and  vans’*  to 
refer  to  trucks.  MPV’s  and  buses  with  a 
GVWR  of  10.000  pounds  or  less.) 
Currently,  the  standard  applies  only  to 
passenger  cars. 

In  his  petition.  Mr.  Fanzo  informed  the 
agency  that  his  “mini-van”  was  struck 
from  behind  by  a  welding  truck.  The 
petitioner  believes  that  the  neck  injury 
he  experienced  could  have  been 
prevented  or  at  least  reduced  in  severity 
if  his  seat  had  been  equipped  with  a 
head  restraint.  He  asserts  that  there  is 
no  reason  to  distinguish  between  his 
type  of  vehicle,  which  appears  to  have 
been  designated  a  “multipurpose 
passenger  vehicle”  by  its  manufacturer, 
and  a  passenger  car  for  the  purposes  of 
Standard  No.  202.  since  he  uses  his 
vehicle  as  he  would  a  passenger  car. 

The  petitioner  believes  further  that  most 
“mini-vans”  are  purchased  by  families 
for  personal  use.  To  the  petitioner,  this 
fact  warrants  regarding  these  vehicles 
on  par  with  passenger  cars  for  the 
purpose  of  determining  the  appropriate 
application  of  Federal  head  restraint 
requirements.  Accordingly,  the 
petitioner  requests  th.at  NHTSA  require 
head  restraints  “on  vehicles  other  than 
passenger  cars.” 

Mr.  Goodson  requests  that  NHTSA 
issue  a  safety  standard  that  would 
“minimize  spinal,  cerebral,  cranial,  and 
vertebral  injuries  that  occur  when  light 
trucks  (i.e..  less  than  5000  pounds 
GVWR)  are  involved  in  rear  end 
collisions.”  In  particular.  Mr.  Goodson 
suggests  that  the  standard  should  focus 
on  the  glazing  material  used  for  the  rear 
window  in  light  trucks  and  require  that 
these  vehicles  “have  safety  features  so 
as  to  minimize  compression  of  the  head 
and  spine  due  to  striking  the  rear  glass.” 
This  petitioner  said  that  the  standard 
should  require  the  use  of  certain  types  of 
glazing  and  mounting  systems  that 
ensure  that  the  glazing  would  deform  in 
a  manner  that  absorbs  some  of  the 
kinetic  energy  generated  by  an  occupant 
hitting  the  rear  window  and  reduce  any 
chances  of  occupant  ejection  from  the 
vehicle  through  the  rear  window.  Mr. 
Goodson  believes  that  a  standard  for 
minimizing  the  severity  of  injuries 
occurring  to  occupants  of  light  trucks  in 
rear  end  collisions  is  needed  to  make 
the  light  truck  “a  safer  vehicle,"  and, 
similarly  to  Mr.  Fanzo,  cites  in  particular 
the  increased  usage  of  the  vehicle  for 
carrying  passengers  as  a  reason  for 
achieving  that  end. 


Mr.  Goodson  suggests  that  Standard 
No.  202  head  restraints  and  energy¬ 
absorbing  rear  window  glazing  would  in 
combination  provide  the  protection 
necessary  to  reduce  the  number  and 
severity  of  injuries  to  light  truck 
occupants  in  rear  impacts.  However, 
because  the  "spirit  and  intent”  of  Mr. 
Goodson’s  suggestion  is  “to  lessen  the 
severity  of  injuries  that  occur  when  a 
small  truck  is  rear  ended”  (quoting  from 
page  two  of  the  Goodson  petition), 
NHTSA  has  determined  that  the  two 
petitioners  share  similar  interest  in 
requirements  for  head  restraints  in  light 
trucks  and  vans  providing  protection  in 
rear  end  and  other  collisions.  The 
agency  has  therefore  combined  the 
Fanzo  and  Goodson  petitions  and  will 
respond  to  both  petitions  in  this  notice. 

After  carefully  reviewing  the  issues 
raised  in  the  petitions,  NHTSA  has 
determined  that  further  consideration  of 
those  issues  is  warranted.  The  agency 
has  therefore  decided  to  grant  the 
petitions  insofar  as  they  request  an 
extension  of  Standard  No.  202  to  light 
trucks  and  vans,  and  issue  a  proposal 
for  amending  the  standard  along  those 
lines.  As  explained  below.  NHTSA  is 
proposing  to  extend  the  standard  only  to 
MPV’s,  trucks  and  buses  with  a  GVWR 
of  10,000  pounds  or  less,  and  to  limit  the 
proposal  for  small  school  buses. 

The  agency  emphasizes  that  the 
proposal  contained  herein  is  limited  to 
the  issue  of  head  restraints  only,  and 
does  not  propose  a  new’  standard  for 
glazing  as  suggested  by  the  Goodson 
petition.  Instead,  NITTSA  is  interested  in 
obtaining  more  information  about 
possible  trends  in  manufacturers’  use  of 
glazing  as  a  head  restraint  in  light 
trucks,  and  requests  comments  to 
specific  questions  set  forth  in  the  “Rear 
Windows”  subsection  of  the  part  of  this 
notice  entitled,  “Other  Issues,” 

Background 

Standard  No.  202  requires  a  head 
restraint  for  the  driver  position  and  the 
right  front  seating  position  in  passenger 
cars,  to  reduce  the  frequency  and 
severity  of  neck  injuries  in  rear  impacts 
and  other  collisions.  The  standard  also 
sets  height,  width  and  strength 
requirements  for  the  restraint.  The 
restraint  is  intended  to  limit  rearward 
motion  of  an  occupant’s  head  in  a  rear 
impact  crash,  thereby  preventing 
whiplash  injury  due  to  hyperextension 
of  the  neck. 

Whiplash  injuries  typically  occur  in 
the  soft  tissues  (such  as  the 
intervertebral  discs,  ligaments  and 
skeletal  muscle)  joining  together  the 
vertebrae  that  support  the  head  (i.e.,  the 
cervical  spine).  Whiplash  commonly 
occurs  when  the  head  is  thrown 


suddenly  rearward  with  a  snap  during  a 
rear  impact  crash.  Whiplash  Injuries 
may  not  be  immediately  apparent  after 
the  crash,  and  some  crash  ^ctims  may 
not  develop  symptoms  of  pain  or 
discomfort  until  several  days  after  the 
accident.  Neck  pain  and  stif&iess  are  the 
most  common  whiplash  symptoms,  but  if 
the  cervical  nerves  and  spine  are 
injured,  the  head,  shoulder,  anus  or 
upper  back  could  be  affected.  Whiplash 
can  be  difficult  to  cure  because  of 
differing  physiological  responses  among 
victims.  The  symptoms  can  last  several 
days,  or  can  cause  long  term  (i.e.,  a  year 
or  more)  disability.  Data  indicate  that 
whiplash  victims  miss  an  average  of 
four  days  of  work.  (National  Crash 
Severity  Study,  June,  1980.) 

In  general,  motor  vehicle 
manufacturers  currently  use  two  types 
of  head  restraints  to  meet  the 
requirements  of  Standard  No.  202. 
“Integral  head  restraints”  use  the  design 
of  the  seat  to  meet  Standard  No.  202. 
Typically,  they  consist  of  a  seat  back 
that  is  extended  high  enough  to  meet  the 
height  requirement  of  the  standard  and 
a  seat  structure  strong  enough  to 
withstand  the  required  force  levels.  The 
integral  head  restraint  is  a 
nonadjustable  or  “automatic”  device 
requiring  no  action  on  the  part  of  the 
occupant,  regardless  of  his  or  her  height, 
to  be  effective.  “Adjustable  head 
restraints”  consist  of  a  separate  cushion 
that  is  attached  to  the  seat  back, 
typically  by  sliding  metal  shafts. 
Adjustable  head  restraints  provide 
sufficient  vertical  motion  to 
accommod.ite  different  occupant  seating 
heights. 

Information  fi’om  manufacturers  of 
light  trucks  indicates  that  head 
restraints  were  offered  as  either 
standard  or  optional  equipment  on 
approximately  64  percent  of  the  1986 
light  truck  and  van  models.  It  appears 
that  head  restraints  are  more  likely  to  be 
offered  on  “top  line”  or  luxury  models, 
rather  than  as  an  optional  or  standard 
feature  on  the  full  range  of  vehicle 
model  types. 

Safety  Need 

National  estimates  of  accident  data 
for  1982-1985  indicate  that 
approximately  17,800  whiplash  injuries 
occurred  annually  to  front  seat 
(x:cupants  15  years  and  older  in  light 
trucks  and  vans  involved  in  rear 
impacts.  (NHTSA  chose  to  highlight 
injuries  to  persons  15  years  and  older 
because  the  agency  determined  that 
cairrent  seat  backs  are  high  enough  to 
provide  sufficient  head  support  to  most 
children  younger  than  15  years  old.)  4.8 
percent  of  all  occupants  in  light  trucks  in 
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reported  rear  impacts  suffered  whiplash 
injuries  and  34.4  percent  of  those  injured 
in  rear  impacts  suffered  whiplash 
injuries.  The  agency  tentatively  believes 
that  these  injury  rates  can  be 
significantly  reduced  by  applying 
Standard  No.  202  to  light  trucks  and 
vans.  Further,  accident  data  also 
indicate  that  there  are  11,046  head 
injuries  annually  due  to  impacts  with 
the  rear  window  and/or  window  frame 
structure  of  pickup  trucks.  The  agency 
believes  that  in  addition  to  preventing 
whiplash  injuries,  head  restraints  in 
light  trucks  might  also  prevent  some 
minor  head  injuries  to  occupants  of  light 
trucks. 

Additional  information  on  these  and 
other  matters  discussed  in  this  notice 
can  be  found  in  the  agency's  preliminary 
regulatory  evaluation,  which  analyzes  in 
detail  the  impacts  of  this  rulemaking 
action.  This  document  is  available  in  the 
docket. 

The  agency  has  previously  given 
notice  that  it  was  considering  extending 
the  applicability  of  Standard  No.  202  to 
light  trucks  and  vans.  In  March  1974,  the 
agency  formally  proposed  consolidating 
Standards  No.  202  and  No.  207,  Seating 
Systems,  upgrading  their  requirements 
and  extending  them  to  all  MPV’s,  trucks 
and  buses  with  a  GVWR  of  10,000 
pounds  or  less.  (39  FR  10268]  The  agency 
stated  that  it  was  proposing  to  extend 
the  head  restraint  requirement  to  light 
trucks  and  vans  because  their  “broad 
and  increasing  use  as  passenger 
vehicles  on  the  highway  requires  that 
they  be  well-equipped  with  passenger- 
car-type  safety  systems.”  While  today’s 
NPRM  proposes  slightly  different 
requirements  than  those  contained  in 
the  1974  NPRM,  NHTSA  iterates  its 
belief  in  upgrading  the  safety  of  light 
trucks  and  vans  in  issuing  this  proposal. 

Effectiveness  of  202 

In  1982,  NIITSA  published  an 
evaluation  report  concerning  Safety 
Standard  No.  202,  which  evaluated  the 
effectiveness  and  costs  of  head 
restraints  in  passenger  cars.  “An 
Evaluation  of  Head  Restraints,  Federal 
Motor  Vehicle  Safety  Standard  202,” 
NHTSA,  February,  1982.  The  report 
showed  that  both  integral  and 
adjustable  head  restraints  have  been 
performing  as  intended,  supporting  the 
neck  and  preventing  hyperextension 
thereof,  and  that  they  significantly 
reduce  the  overall  injury  risk  in  rear 
impact  crashes.  Integral  restraints 
reduce  the  overall  risk  by  approximately 
17  percent,  and  adjustable  restraints  by 
10  percent.  (Integral  restraints  were 
found  to  be  nearly  twice  as  effective  as 
adjustable  head  restraints  because  75 


percent  of  the  latter  are  left  in  the 
lowest  position  by  occupants,  which 
does  not  adequately  protect  an  occupant 
of  average  or  greater  height.)  Integral 
restraints  were  found  to  add  $12  (in  1981 
dollars)  to  the  lifetime  cost  of  owning 
and  operating  a  car,  adjustable 
restraints,  $40.  The  lifetime  cost  of  head 
restraints,  including  fuel  consumption, 
was  estimated  to  average  $32.35  (1981 
dollars),  with  28  percent  of  the  head 
restraints  being  integral  and  72  percent 
adjustable. 

Because  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  makes  it 
incumbent  upon  NHTSA  to  ensure  that 
safety  standards  are  appropriate  for  the 
type  of  vehicle  to  which  they  apply, 
even  though  Standard  No.  202  has  been 
proven  effective  for  passenger  cars  it  is 
important  to  determine  whether  its 
requirements  are  appropriate  for  light 
trucks  and  vans.  The  agency  has 
tentatively  made  a  positive  finding  on 
the  appropriateness  of  and  need  for 
extending  Standard  No.  202  to  light 
trucks  and  vans,  based  on  changes  in 
the  use  and  user  characteristics  of  such 
vehicles. 

NHTSA  concurs  with  the  petitioners’ 
belief  that  increasing  numbers  of  light 
trucks  and  vans  are  being  used  to 
transport  passengers  instead  of  or  in 
addition  to  property.  The  Census 
Bureau’s  ‘Truck  Inventory  and  Use 
Survey”  shows  that  pickup  truck  use  has 
changed  from  1967  to  1982  from  being  51 
percent  personal  transportation  to  66 
percent  personal  transportation,  and 
from  26  percent  agricultural  use  to  12 
percent  agricultural  use.  NHTSA 
tentatively  concludes  that  the  greater 
use  of  light  tnicks  as  passenger  carrying 
vehicles  is  leading  to  increases  in  the 
number  of  light  trucks  and  vans  on  the 
road,  the  number  of  persons  transported 
in  such  vehicles,  and  consequently,  the 
number  of  persons  exposed  to  accident 
situations  where  whiplash  and  other 
injuries  are  likely  to  occur.  In  addition, 
the  agency  believes  that  as  the  use  of 
light  trucks  and  vans  increases,  and  as 
the  likelihood  that  an  accident  would 
occur  involving  a  light  truck  or  van 
increases,  the  overall  number  of  rear 
impact  collisions  into  these  vehicles 
might  increase. 

NHTSA  has  found  that  there  are 
indications  that  there  will  be  continued 
growth  in  the  number  of  light  trucks  and 
vans  in  the  vehicle  fleet  and  the  amount 
of  miles  traveled  by  those  vehicles. 
NHTSA’s  “Light  Truck  and  Van  Safety” 
report  to  Congress  (May  1987)  states 
that:  (1)  In  general,  light  trucks  have 
been  capturing  an  increased  share  of  the 
light  duty  vehicle  market  (including 


passenger  cars),  rising  from  a  low  of  14.9 
percent  in  1971  to  an  all  time  high  of  28.7 
percent  in  1985  (the  most  recent  year  for 
which  data  were  available);  (2)  in  1977, 
only  10.2  percent  of  light  truck  sales 
were  compact  vehicles,  while  in  1985,  it 
was  52.6  percent;  (3)  pickup  trucks  have 
lost  sales  percentage,  dropping  from  66.8 
percent  in  1977  to  59.3  percent  in  1985; 

(4)  van  sales  have  increased  from  21.3 
percent  to  22.7  percent;  and  (5)  there  has 
been  a  large  shift  from  conventional 
cargo  vans  toward  compact  passenger 
vans.  NHTSA  therefore  believes 
extending  Standard  No.  202  in  the 
manner  proposed  herein  would  not  only 
reduce  current  whiplash  and  head 
injuries,  but  would  also  help  prevent 
potential  increases  in  injury  rates  that 
are  likely  to  accompany  the  changes  in 
the  on-road  vehicle  fleet 
NHTSA  also  believes  that  there  is  a 
likelihood  that  whiplash  injury  rates  for 
light  trucks  and  vans  will  increase, 
absent  an  amendment  to  Standard  No. 
202  proposed  herein,  due  not  only  to 
changes  in  the  ways  light  trucks  and 
vans  are  used,  but  also  to  changes  in 
vehicle  user  characteristics.  Several 
studies  have  shown  that  females  are 
more  vulnerable  to  neck  injury  than 
males,  and  accident  data  for  passenger 
cars  show  that  females  have  higher 
whiplash  injury  rates  than  males.  (One 
explanation  for  this  phenomenon  is  that 
females  on  the  average  have  much 
narrower  necks  than  males,  with  smaller 
muscle  mass,  yet  their  necks  must 
support  heads  of  roughly  the  same  size 
as  those  of  males.)  National  accident 
data  also  show  that  currently,  more 
males  drive  light  trucks  than  females. 
NHTSA  believes  that,  as  increasing 
numbers  of  light  trucks  and  vans  are 
used  for  transporting  passengers,  the 
number  of  female  occupants  in  these 
vehicles  will  increase.  The  agency 
tentatively  believes,  therefore,  that 
w  hiplash  accident  rates  for  light  trucks 
and  vans  could  increase  coincident  with 
increases  in  female  occupancy  rates  for 
these  vehicles. 

In  sum,  the  agency  believes  that  the 
above  data  indicate  that  light  trucks  and 
vans  are  increasingly  being  used  as 
passenger  vehicles  and  that  increasing 
numbers  of  passengers  will  therefore  be 
subject  to  crash  situations  resulting  in 
whiplash  injuries.  For  these  reasons, 
and  because  the  agency  tentatively 
concludes  that  Standard  No.  202  would 
significantly  reduce  whiplash  and  other 
injuries  to  front  seat  occupants  of  light 
trucks  and  vans,  the  agency  proposes  to 
extend  the  applicability  of  the  standard. 
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Other  issues 

Exclusions 

Vehicles  over  10,000 pounds  GVWR. 
This  notice  proposes  to  extend  Standard 
No.  202  only  to  trucks,  MPV’s  and  buses 
with  a  GVMR  of  10,000  pounds  or  less, 
and  the  school  bus  driver's  seat  of 
school  buses  with  a  GVWR  of  10,000 
pounds  or  less,  and  not  to  heavier 
vehicles.  NHTSA  has  excluded  heavier 
vehicles  from  this  proposal  because  the 
agency  has  determined  there  is  no 
safety  need  for  head  restraints  in 
vehicles  with  a  GVWR  greater  than 
10.000  pounds.  Based  on  national 
accident  data  estimates  for  1982-1985, 
occupants  of  trucks  with  a  GVWR 
greater  than  10,000  pounds  received  an 
annual  average  of  1,400  whiplash 
injuries  (compared  to  an  annual  17,800 
whiplash  injuries  for  occupants  of  light 
trucks  in  the  same  time  period].  Further, 
while  NHTSA  estimates  that  14.8 
percent  of  front  seat  occupants  in 
passenger  cars  and  4.6  percent  of  front 
seat  occupants  in  light  trucks  received 
whiplash  injuries  in  rear  end  collisions, 
the  whiplash  injury  rate  for  occupants  of 
heavy  trucks  is  only  2.5  percent.  Since 
the  whiplash  injury  rate  for  heavy  trucks 
is  relatively  low,  and  because  the 
agency  is  aware  of  no  indications  that 
heavy  trucks  are  becoming  more  similar 
in  appearance  or  use  to  passenger  cars, 
the  same  considerations  for  applying 
Standard  No.  202  to  light  trucks  and 
vans  do  not  apply  to  vehicles  with 
GVWR’s  greater  than  10,000  pounds. 
NHTSA  has  therefore  concluded  that  it 
is  unnecessary  at  this  time  to  propose 
extending  Standard  No.  202  to  vehicles 
above  the  10,000  pounds  GVWR  limit. 

Lii<ht  trucks  within  certain  weight 
limits.  In  preparing  this  proposal, 
NHTSA  analyzed  the  effect  of  vehicle 
weight  on  the  risk  of  whiplash  injury 
that  a  light  truck  occupant  might 
experience  in  a  crash.  As  a  surrogate  for 
vehicle  weight,  NHTSA  compared 
domestic  light  trucks  to  foreign  light 
trucks,  since  foreign  light  trucks  weigh 
less  as  a  group.  The  agency  found  no 
significant  difference  in  whiplash  injury 
rates  between  the  two  classes  of  trucks. 
Because  of  the  relatively  small  sample 
size  of  foreign  trucks  in  the  data  base, 
whether  vehicle  size  or  weight  is  a 
factor  in  whiplash  injuries  remains  in 
doubt.  The  agency  requests  comments 
on  whether  size  or  weight  are  factors  in 
whiplash  injuries  within  the  light  truck 
category,  and  v.'hether  the  proposed 
standard  would  be  more  cost-effective 
for  certain  sub-classes  of  vehicles 
(based  on  weight,  size,  type  of  use,  or 
other  factors.) 

School  bus  right  outboard  front 
seating  position.  NHTSA  has  also 


decided  to  propose  requiring  a  head 
restraint  for  only  the  driver’s  position  of 
school  buses  with  a  GVWR  of  10,000 
pounds  or  less,  and  to  exclude  the  right 
outboard  front  seating  position  on  small 
school  buses  from  the  requirements  of 
Standard  No.  202.  The  agency  believes 
that  this  exclusion  is  reasonable 
because  passenger  seats  on  small  school 
buses  must  already  meet  their  own  seat 
back  height  and  strength  requirements, 
and  it  appears  that  a  vast  majority  of 
the  occupants  of  that  seating  position 
are  children  for  whom  current  seat 
backs  provide  the  type  of  head  support 
that  would  be  offered  by  a  head 
restraint. 

Rear  seats.  The  national  accident 
data  estimates  for  1982-1985  showed 
that  while  17,800  wrhiplash  injuries  were 
suffeied  annually  by  front  seat 
occupants  in  light  trucks  and  vans  in 
rear  impacted  vehicles,  there  were  only 
an  estimated  81  whiplash  injuries 
annually  involving  rear  seat  occupants 
in  those  vehicle  classes.  Because  of 
these  estimates,  NHTSA  does  not  find 
adequate  justification  for  proposing 
head  restraints  for  the  rear  seats  of  light 
trucks  and  vans.  Nonetheless,  the 
agency  is  interested  in  information  on 
the  feasibility  and  costs  of  installing 
head  restraints  in  the  rear  seating 
positions  and  the  current  or  future 
availability  of  rear  seat  head  restraints 
in  vans  and  other  MPV’s. 

Visibility 

NHTSA  does  not  believe  that  head 
restraints  in  light  trucks  and  vans  would 
obstruct  a  driver’s  visibility  to  a 
significant  degree,  or  that  any 
limitations  in  visibility  resulting  from 
the  head  restraints  would  be 
significantly  causative  of  accident 
involvement.  Nevertheless,  comments 
are  requested  on  this  issue. 

Rear  Windows 

In  his  petition,  Mr.  Goodson  said  that 
the  rear  window  in  light  trucks  can 
provide  protection  against  head  and 
neck  injuries  resulting  from  impact  that 
window  if  proper  glazing  and  mounting 
systems  were  used.  NHTSA  is  interested 
in  obtaining  information  on  this  issue. 
However,  the  agency  emphasizes  its 
concern  about  the  practicability  of  the 
specific  recommendation  from  Mr. 
Goodson  to  use  rear  window  glazing  as 
a  means  of  providing  head  restraint  in 
rear  impact  conditions.  Of  particular 
concern  is  the  possibility  that  with 
laminated  glass,  lacerative  injuries  to 
the  head,  neck  or  shoulders  could 
increase  compared  to  tempered  glass. 

The  agency  sees  many  parameters 
influencing  the  effectiveness  of  the 
petitioner’s  suggestions  for  rear 


windows,  including  the  size  and  shape 
of  the  rear  window  glazing,  the  spatial 
relationships  between  the  window  and 
the  occupant,  the  angle  of  installation 
and  the  window  frame  arrangement.  In 
particular,  the  head  must  be  close  to  a 
restraining  surface  for  that  surface  to 
limit  the  neck  deflection  angle  to  45 
degrees  from  the  vertical.  Many  light 
trucks  have  movable  seats  that  would 
significantly  limit  the  effectiveness  of 
the  rear  window  as  a  head/neck 
restraint.  Also,  the  type  of  glazing  may 
be  influential  in  determining  overall 
effectiveness  and  expected  safety 
benefits. 

The  agency  is  seeking  research  data 
which  would  bear  directly  on  the 
efficacy  of  the  various  types  of  glazing 
which  could  be  used  in  rear  window 
openings  to  mitigate  whiplash  injuries. 
Currently,  FMVSS  No.  205,  Glazing 
Materials,  permits  the  use  of  11  different 
types  of  glazing  in  this  location.  The 
agency  is  particularly  interested  in 
possible  positive  aspects  of  using 
tempered,  laminated  or  glass-plastic 
glazing  as  a  means  of  reducing  whiplash 
injuries.  However,  the  issue  is  not 
limited  to  the  choice  between  the 
various  types  of  glass  because  the 
selection  of  an  engineering  approach  to 
implement  the  Goodson 
recommendations  must  take  into 
account  a  variety  of  considerations,  e.g.. 
different  types  of  glazing,  thickness  of 
glazing,  mounting  structure,  size  and 
shape  of  the  window,  location  of  the 
window  from  the  occupant’s  head, 
modifications  (such  as  sliding  partitions] 
permitted  in  the  proposed  window,  etc. 

The  agency  requests  comments  on  the 
issues  outlined  above  and  answers  to 
the  following  specific  questions.  What 
contribution  could  cost-effective  glazing 
mounting  systems  make  to  enhancing 
the  head  restraint  capabilities  of  rear 
windows?  What  are  the  relative  costs  of 
different  mounting  systems?  If  rear 
windows  were  used  as  head  restraints, 
should  extra  padding  be  specified  for 
the  mounting  frame?  Do  rear  window 
options  such  as  sliding  partitions  reduce 
the  safety  benefits?  How  would 
scratches  or  other  damage  to  the 
window  affect  its  ability  to  function 
properly  as  a  head  restraint?  How  often 
are  rear  windows  currently  replaced  in 
used  light  trucks  because  of  damage  to 
the  glazing  or  mounting  system?  The 
agency  is  also  interested  in  data  on  HIC 
(Head  Injury  Criteria]  values  for  impacts 
on  different  types  of  glazing.  Would  a 
combination  of  restraints,  such  as 
glazing  coupled  with  head  restraints, 
provide  significantly  greater  safety 
benefits  than  either  restraint  used 
singularly? 
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Leadtime 

The  current  availaViility  of  engineering 
and  manufacturing  resources  needed  to 
implement  the  proposed  extension  of 
Standard  No.  202  is  illustrated  by  the 
availability  of  head  restraints  as 
standard  or  optional  equipment  on 
roughly  64  percent  of  the  1986  light  truck 
and  van  models.  The  agency  believes 
that  a  two  year  leadtime  would  be 
sufficient  for  the  industry  to  meet  100 
percent  implementation  of  the  propo.sed 
extension  of  the  standard. 

Costs  and  Benefits 

NHTSA  has  examined  the  effect  of 
this  rulemaking  action  and  determined 
that  it  is  not  major  within  the  meaning 
of  Executive  Order  12291.  It  is,  however, 
significant  within  the  meaning  of  the 
Department  of  Transportation's 
regulatory  policies  and  procedures.  The 
economic  effects  of  this  rulemaking 
action  are  discussed  in  detail  in  the 
regulatory  impact  analysis. 

NI ITSA  estimates  that  the  average 
cost  per  affected  vehicle  is 
approximately  $29.20  ($20  per  vehicle 
plus  $9.20  lifetime  fuel  penally  cost 
accounting  for  7  additional  pounds  of 
weight  per  vehicle).  This  estimate  is 
based  on  the  assumption  that  the 
proportion  of  adjustable  to  integral  head 
restraints  among  the  affected  population 
of  vehicles  would  be  the  same  as  the 
proportion  in  model  year  1986  fleet  of 
light  trucks  with  head  restraints,  i.e.,  60 
percent  adjustable;  40  percent  integral. 
Under  the  assumption  that 
approximately  30  percent  of  the  total 
light  truck  and  van  fleet  in  use  have 
head  restraints,  3.0  million  vehicles 
would  be  affected  by  this  proposed 
amendment.  The  total  estimated  impact 
cost  of  the  proposed  amendment  is  $87.8 
million  per  year. 

At  this  time,  the  agency  does  not  have 
as  much  information  as  it  would  like 
concerning  whiplash  injuries  and  their 
costs.  Whiplash  injuries  are  not  like  the 
typical  AIS 1  (minor  cuts  or  bruises]  or 
even  AIS  2  (moderate  injuries — broken 
bones,  etc.),  because  whiplash  injuries 
often  involve  longer  term  pain  and 
stiffness.  Those  symptoms,  and  perhaps 
rehabilitation  therapy,  often  last  u  year  ' 
or  longer.  The  agency  is  interested  in 
comments  from  the  public,  insurance 
companies,  and  medical  researchers 
regarding  the  average  cost  of  whiplash 
injuries  (or  data  relating  to  the  cost  of 
the  more  minor  whiplash  injuries  and/or 
the  cost  of  the  more  severe  whiplash 
injuries,  with  some  indication  as  to  what 
percent  of  all  whiplash  injuries  are 
represented  by  these  costs).  The  agency 
is  also  interested  in  tort  judgments  and/ 
or  settlements  made  regarding  the  value 


of  pain  and  suffering  associated  with 
whiplash  injuries,  as  well  as  work  days 
lost  and  impairment  as  a  result  of 
whiplash  injury. 

The  1982  evaluation  of  Standard  No. 
202  found  that  adjustable  head 
restraints  were  10  percent  effective  and 
the  integral  head  restraints  were  17 
percent  effective  in  reducing  all  rear 
impact  injuries.  Assuming  that  the  same 
effectiveness  estimates  apply  to  light 
trucks,  the  average  effectiveness  for 
light  trucks  is  estimated  to  be  12.8 
percent.  NHTSA  estimates  that 
approximately  3,690  to  8,270  injuries 
could  be  reduced  annually  when  the 
remainder  of  the  light  truck  fleet  was 
equipped  with  head  restraints.  These 
injury  reductions  are  over  and  above 
those  currently  obtained  by  head 
restraints  already  present  in 
approximately  30  percent  of  the  light 
truck  and  van  fleet. 

Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act.  1  hereby 
certify  that  it  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
primary  cost  effect  of  this  proposed  rule 
would  be  on  manufacturers  of  light 
trucks  and  vans,  which  are  large 
corporations.  Altough  some  small 
businesses  that  supply  the  metal  or 
padding  parts  for  adjustable  head 
restraints  or  the  seats  with  integral  head 
restraints  might  experience  a  greater 
demand  for  their  products,  the  agency 
docs  not  believe  that  these  would  be 
significant.  Further,  although  many  final 
stage  manufacturers  are  small 
businesses,  the  impact  on  them  should 
be  minor  since  the  relatively  small 
increase  in  the  price  of  the  completed 
vehicles  can  be  passed  on  to  the 
ultimate  consumer,  small  organizations 
and  governmental  units. 

Environmental  Effects 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteia  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 


Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency’s  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

Regulatory  Information  Number 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN 
contained  in  the  heading  of  this 
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document  can  be  used  to  cross-reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing, 
NUTSA  proposes  to  amend  49  CFR  Part 
571  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
would  continue  to  read  as  follows: 


Authority:  15  U.S.C.  1392, 1401, 1403, 1407; 
delegation  of  authority  at  49  CFR  1.50. 

2.  Paragraph  S2  and  the  introductory 
text  of  paragraph  S4  of  Safety  Standard 
No.  202,  Head  Restraints,  (49  CFR 
571.202],  would  be  revised  to  read  as 
follows: 

§  571.202  Standard  No.  202;  Head 
Restraints 

«  •  *  *  * 

S2.  Application.  This  standard  applies 
to  passenger  cars,  and  to  multipurpose 
passenger  vehicles,  trucks  and  buses 
w'ith  a  GVWR  of  10,000  pounds  or  less. 


S4.  Requirements.  Except  for  school 
buses,  a  head  restraint  that  conforms  to 
either  (a)  or  (b]  shall  be  provided  at 
each  outboard  front  designated  seating 
position.  For  school  buses,  a  head 
restraint  that  conforms  to  either  (a)  or 
(b)  shall  be  provided  for  the  driver’s 
seating  position. 

•  ♦  *  *  * 

Issued  on:  December  B,  1988. 

Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 

[FR  Doc.  88-28540  Filed  12-8-88: 10:08  am| 
BILUNG  CODE  4910-SS-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


ACTION 

Foster  Grandparent  Program  and 
Senior  Companion  Program,  Income 
Eligibility  Levels 

agency:  action. 


action:  SSI  adjusted  income  eligibility 
levels  for  the  Foster  Grandparent  and 
Senior  Companion  Programs. 

SUMMARY:  This  notice  adjusts  the  1988 
income  eligibility  levels  for  the  Foster 
Grandparent  and  Senior  Companion 
Programs  published  in  the  Federal 
Register,  ]une  22, 1988  (53  FR 120], 

This  adjustment  is  based  on  the  1988 
Supplemental  Security  Income  (SSI) 
guidelines  disseminated  by  the  Social 
Security  Administration  in  October  1988. 
Revised  income  eligibility  level  for  each 
state  adopts  the  higher  amount  of  either: 


(a)  125%  of  the  Department  of  Health 
and  Human  Services  (DHHS)  Proverty 
Income  Guidelines,  or  (b)  100%  of  the 
DHHS  Guidelines  plus  the  current 
amount  of  each  state  supplemented 
federal  SSI.  Amounts  are  rounded  to  the 
next  highest  multiple  of  $5.00. 

Persons  whose  incomes  met  the 
eligibility  levels  published  on  (une  22, 
1988,  shall  remain  eligible  under  the 
conditions  provided  in  current  policy. 
The  adjusted  eligibility  levels  in  this 
Notice  shall  apply  to  persons  enrolling 
in  the  Programs  on  or  after  its  effective 
date. 


Schedules  of  Income  Eligibility  Level:  Foster  Grandparent  Program  and  Senior  Companion  Program 


[For  the  following  States] 


State 

One 

Two 

Three 

Four 

Five 

Six 

Seven 

Eight 

AK . 

$10,870 

$14,990 

$17,440 

$19,890 

$22,340 

$24,790 

$27,240 

$29,690 

CA . 

9,300 

16,900 

18,860 

20,820 

22,780 

24,740 

26,700 

28,660 

CX) . 

7,215 

11,235 

13,195 

15,155 

17,115 

19,465 

21,915 

24,365 

CT . 

10.610 

14,475 

16,435 

18,395 

20,355 

22,315 

24,275 

26,235 

HI . 

8,315 

11,125 

13,940 

16,750 

19,565 

22,375 

25,190 

28,000 

MA . 

7,320 

10,155 

12,115 

14,565 

17,015 

19,465 

21,915 

24,365 

Wl . 

7,215 

9,725 

12,115 

14,565 

17,015 

19,465 

21,915 

24,365 

For  household  units  in  all  states,  the  District  of  Columbia,  Puerto  Rico,  and  the  Virgin  Islands  (except  Alaska,  California, 
Colorado,  Connecticut,  Hawaii,  Massachusetts,  and  Wisconsin)  the  following  income  eligibility  levels  as  published  in  the  June 
22, 1988  Federal  Register,  shall  apply. 


[For  Household  Units  Of] 


One 

Two 

Three 

Four 

Five 

Six 

Seven 

Eight 

$7,215 . 

$9,665 

$12,115 

$14,565 

$17,015 

$19,465 

$21,915 

$24,365 

Four  household  units  with  more  than 
eight  members,  add  to  each  additional 
household  member  (over  eight):  Alaska 
$2,450,  Hawaii  $3,250,  all  others  $1,960. 

EFFECTIVE  DATE:  December  9, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rey  Tejada,  Program  Officer,  Foster 
Grandparent  Program/Senior 
Companion  Program,  806  Connecticut 
Avenue  NW„  M-1006,  Washington,  DC 
20526  or  telephone  (202)  634-9349. 

SUPPLEMENTARY  INFORMATION:  ACTION 
programs  are  authorized  pursuant  to 
sections  211  and  213  of  the  Domestic 


Volunteer  Service  Act  of  1973,  as 
amended  Pub.  L.  93-113,  87  Stat.  394. 
The  income  eligibility  levels  are 
determined  by  the  currently  applicable 
guideline  published  by  DHHS  pursuant 
to  sections  652  and  673(2)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1981  which  requires  poverty  income 
guidelines  to  be  adjusted  for  Consumer 
Price  Index  changes. 

Donna  M.  Alvarado, 

Director  of  A  CTION. 

[FR  Doc.  88-28655  Filed  12-12-88;  8:45  am] 
BILLING  CODE  6050-28-M 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Stabilization  and 
Conservation  Service 

Feed  Grain  Donations  for  the  Lake 
Traverse  Indian  Reservation  in  South 
Dakota 

Pursuant  to  the  authority  set  forth  in 
section  407  of  the  Agricultural  Act  of 
1949,  as  amended  (7  U.S.C.  1427)  and 
Executive  Order  11336, 1  have 
determined  that: 

1.  The  chronic  economic  distress  of 
the  needy  members  of  the  Lake  Traverse 
Sioux  Reservation  in  South  Dakota  has 
been  materially  increased  and  become 
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acute  because  of  severe  and  prolonged 
drought,  thereby  creating  a  serious 
shortage  of  feed  and  causing  increased 
economic  distress.  This  reservation  is 
designated  for  Indian  use  and  is  utilized 
by  members  of  the  Sisseton-Wahpeton 
Sioux  Tribe  for  grazing  purposes. 

2.  The  use  of  feed  grain  or  products 
thereof  made  available  by  the 
Commodity  Credit  Corporation  (CCC) 
for  livestock  feed  for  such  needy 
members  of  the  Tribe  will  not  displace 
or  interfere  with  normal  marketing  of 
agricultural  commodities. 

3.  Based  on  the  above  determinations, 
1  hereby  declare  the  reservation  and 
grazing  lands  of  the  Tribe  to  be  acute 
distress  areas  and  authorize  the 
donation  of  feed  grain  owned  by  the 
CCC  to  livestock  owners  who  are 
determined  by  the  Bureau  of  Indian 
Affairs,  United  States  Department  of  the 
Interior,  to  be  needy  members  of  the 
Tribe  utilizing  such  lands.  These 
donations  by  the  CCC  may  commence 
upon  December  15, 1988,  and  shall  be 
made  available  through  May  15, 1989,  or 
such  other  date  as  may  be  stated  in  a 
notice  issued  by  the  Department  of 
Agriculture. 

Signed  at  Washington.  DC  on  December  8, 
tgea 

Vem  Neppl, 

Acting  Administrator,  Agricuhural 
Stabilization  and  Conservation  Service. 

|FR  Doa  88-28580  Filed  12-12-88: 8:45  am) 
nUJNQ  CODE  341<M>S-« 


Forest  Service 

Southern  Forest  Experiment  Station; 
Southern  Pine  Beetle 

agency:  Forest  Service,  USDA. 

action:  Notice:  request  for  research 
proposals. 

SUMMARr.  In  Fiscal  Year  1989,  the 
Southern  Forest  Experiment  Station  will 
proivide  $500,000.90  for  southern  pine 
beetle  cooperative  research.  Proposals 
will  be  considered  for  funding  as 
described  in  the  supplementary 
information  section. 

DATE:  For  consideration,  proposals  must 
be  postmarked  by  February  17, 1989. 

ADDRESSES:  To  obtain  information  on 
how  to  submit  a  proposal  for 
cooperative  research,  write  to:  Project 
Leader.  RWU-4501,  Southern  Forest 
Experiment  Station,  2500  Shreveport 
Highway,  Pineville,  LA  71360. 

FOR  FURTHER  INFORMATION  CONTACT. 

].  Robert  Bridges  at  the  Pineville  address 
given  above:  telephone  318/473-7323, 
(FTS)  497-7232. 


SUPPLEMENTARY  INFORMATION:  The 

Southern  Forest  Experiment  Station 
research  work  unit  in  Pineville, 
Louisiana,  conducts  long-term  research 
on  the  southern  pine  beetle, 
Dendroctonus  frontalis,  the  most 
destructive  insect  pest  of  southern  pines. 
Because  of  the  seriousness  of  southern 
pine  beetle  outbreaks.  Congress  has 
appropriated  money  to  accelerate  woric 
on  this  pest  as  part  of  Forest  Service's 
Pest  Outbreak  Priority  Research 
Program. 

The  goal  of  the  research  program  is  to 
develop  environmentally  acceptable 
intervention  tactics  and  strategies  for 
delaying  and  suppressing  southern  pine 
beetle  outbreaks.  Proposals  will  be 
accepted  to: 

(1)  Develop  technology  for  prediction 
of  outbreaks. 

(2)  Develop  and  test  innovative  new 
control  procedures  including  biological, 
chemical,  and  behavioral  chemical 
techniques. 

(3)  Evaluate  the  area-wide 
effectiveness  of  cut-and-leave  and  other 
control  practices. 

Proposals  will  be  approved  for 
funding  based  on  scientific  merit. 
Proposals  will  be  sent  to  peer  scientists 
for  review.  In  addition,  a  review  panel 
of  scientists  and  other  experts  will  be 
assembled  to  provide  advice  on  the 
scientific  and  technical  merit  of 
proposals. 

James  E.  BeU. 

Acting  Director. 

Date:  December  6, 1988. 

[FR  Doc.  88-28660  Filed  12-12-88:  8:45  am] 
BILUNO  CODE  MIO-SMI 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 
IDocket  38-88] 

Foreign-Trade  Zone  49— Newark/ 
Elizabeth,  NJ;  Application  for  Subzone 
Squibb  Pharmaceutical  Plant,  New 
Brwswick,  NJ 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Port  Authority  of  New 
Yori(  and  New  Jersey,  grantee  of 
Foreign-Trade  Zone  49,  requesting 
special-purpose  subzone  status  for  the 
pharmaceutical  plant  of  E.R.  Squibb  & 
Sons.  Inc.  (Squibb),  in  New  Brunswick. 
New  Jersey.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  Part 
400).  It  was  formally  filed  on  November 
28, 1988. 


The  Squibb  plant  (96  acres)  is  located 
in  the  City  of  New  Brunswick  at  1 
Squibb  Drive.  (A  portion  of  the  facilities 
are  in  the  adjoining  Township  of  North 
Brunswick)  The  facility  employs  some 
2,500  persons  and  is  used  to  produce  a 
numbOT  of  therapeutic  and  diagnostic 
pharmaceutical  products  such  as 
antibiotics,  antiflammatory  compounds, 
hormonal  products  and  cardiovascular 
products.  About  one-half  of  the  Hnished 
products  made  at  the  plant  use  foreign- 
sourced  materials,  and  the  amoimt  of 
foreign  materials  used  in  these  products 
ranges  from  0  to  90  percent,  averaging 
about  45  percent.  The  ingredients  and 
materials  sourced  abroad  include 
diatrizoic  acid,  meglumin,  procainamide, 
iodamide.  iopamidol,  mebrofenen,  and 
tetracycline.  The  company  also  imports 
insulia  in  finished  form.  Some  of  the 
products  are  exported. 

Zone  procedures  would  exempt 
Squibb  from  Customs  duty  payments  on 
foreign  materials  used  in  its  exports.  On 
its  domestic  sales,  the  company  will  be 
able  to  choose  the  same  duty  rate  that 
applies  to  finished  pharmaceutical 
products.  The  appUcation  indicates  that, 
imder  the  present  tariff  system,  most  of 
the  finished  products  made  at  the  plant 
are  subject  to  3.7  percent  duty  rate, 
whereas  the  rates  on  the  ingredients 
used  in  the  production  of  those  products 
range  from  5.3  to  13.5  percent. 

The  applicant  states  that  the 
Harmonized  Tariff  System,  which  goes 
into  effect  on  January  1, 1989,  will 
reduce  the  magnitude  of  duty 
differentials,  but  the  significant  tariff 
inversions  will  remain. 

The  application  indicates  that  zone 
savings  would  help  improve  the  plant’s 
international  competitiveness. 

In  accordance  with  the  Board’s 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli, 
(Chairman),  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230:  Peter  J.  Baish, 
Area  Director,  U.S.  Customs  Service, 

New  York  Region,  Airport  International 
Plaza,  Room  210A,  Newark.  New  Jersey  ; 
07114;  and  Colonel  Marion  C.  Caldwell,  i 
District  Engineer,  U.S,  Army  Engineer  1 
Division  New  York,  26  Federal  Plaza,  ! 
New  York,  New  York  10278-0090. 

Comments  concerning  the  proposed  ' 
subzone  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board’s  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  January  24, 

1989. 
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A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 

Area  Director’s  Office,  U.S.  Customs 
Service,  Airport  International  Plaza, 
Room  210A,  Newark,  New  Jersey 
07114 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce.  Room  2835, 
14th  and  Pennsylvania  Avenue  NW., 
Washiongton,  DC  20230. 

Dated:  December  7, 1988. 

John  |.  Da  Ponte,  Jr., 

Executive  Secretary. 

(FR  Doc.  88-28554  Filed  12-12-88:  8:45  am) 
BILLING  CODE  3510-DS-M 


International  Trade  Administration 

[A-122-802] 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Thermostatically 
Controlled  Appliance  Plugs  and 
Internal  Probe  Thermostats  Therefor 
From  Canada 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

summary:  We  have  determined  that 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor  from  Canada  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  We  have  notified 
the  U.S.  International  Trade 
Commission  (ITC)  of  our  determination 
and  have  directed  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  the  subject 
merchandise  from  Canada  as  described 
in  the  “Suspension  of  Liquidation” 
section  of  this  notice. 

EFFECTIVE  DATE:  December  13, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maria  Mac  Kay  or  Marianne  Stout, 
Office  of  Agreements  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230,  telephone:  202/377-8667  (Mac 
Kay)  or  202/377-5760  (Stout). 
SUPPLEMENTARY  INFORMATION: 

Final  Determination 

We  have  determined  that 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor  from  Canada  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  section  735  of  the  Tariff  Act  of  1930, 
as  amended  (19  U.S.C.  1673d)  (the  Act). 


The  estimated  margin  of  sales  at  less 
than  fair  value  is  29.27  percent  ad 
valorem,  as  shown  in  the  “Suspension  of 
Liquidation”  section  of  this  notice. 

Case  History 

On  September  22, 1988,  we  made  an 
affirmative  preliminary  determination  in 
this  case  (53  FR  37825 — September  28, 
1988).  The  following  events  have 
occurred  since  the  publication  of  that 
notice. 

We  verified  the  responses  submitted 
by  ATCO  Controls,  Inc.  (ATCO)  in 
Canada  from  October  11  to  October  14. 
1988. 

On  October  13, 1988,  we  received  a 
request  from  ATCO  for  a  public  hearing, 
which  we  denied  because  the  request 
was  untimely.  We  received  written 
comments  from  ATCO  on  November  7, 
1988.  Petitioner  submitted  no  written 
comments. 

On  October  24, 1988,  pursuant  to 
section  734  of  the  Act,  ATCO  requested 
a  suspension  agreement  under  which  it 
would  have  changed  its  prices  to 
eliminate  completely  any  amount  by 
which  the  merchandise  exceeds  the 
United  States  price.  We  have  concluded 
that  the  suspension  of  this  investigation 
would  not  be  in  the  public  interest,  nor 
would  effective  monitoring  of  the 
proposed  suspension  agreement  be 
practicable,  within  the  meaning  of 
section  734(d)  of  the  Act. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  thermostatically 
controlled  appliance  plugs  and  internal 
probe  thermostats  therefor. 

For  purposes  of  this  investigation,  the 
term  thermostatically  controlled 
appliance  plugs  refers  to  any  device 
designed  to  connect  an  electrical  outlet 
(typically  a  common  wall  receptable) 
with  a  small  cooking  appliance  of  2,000 
watts  or  less  (typically  a  griddle,  deep 
fryer,  frying  pan,  multicooker,  and/or 
wok)  and  regulate  the  flow  of  electricity 
and  thus  the  temperature  therein; 
consisting  of  (1)  a  probe  thermostat 
encased  in  a  single  housing  set  with  a 
temperature  control  knob  (typically  a 
dial  calibrated  with  various  temperature 
settings),  and  (2)  a  cord  set. 

The  term  internal  probe  thermostat 
refers  to  any  device  designed  to  regulate 
automatically  the  flow  of  electricity,  and 
thus  the  temperature,  in  a  small  heating 
apparatus  of  2,000  watts  or  less 
(typically  small  cooking  appliances); 
consisting  of  a  stainless  steel  tube 
(which  connects  to  the  heating 
apparatus)  and  other  components  used 
for  thermostatic  control. 

The  products  are  currently  provided 
for  under  item  numbers  711.7820  and 


711.7840  of  the  Tariff  Schedules  of  the 
United  States,  Annotated  (TSUSA)  and 
are  currently  classifiable  under  item 
numbers  9032.10.00, 9032.20.00. 

9032.89.60, 9032.90.60,  and  9033.00.00  of 
ihe  Harmonized  Tariff  Schedule  (HTS). 

Period  of  Investigation 

The  period  of  investigation  for 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor  from  Canada  extends  from 
November  1, 1987  through  April  30, 1988. 

Fair  Value  Comparisons 

To  determine  whether  sales  in  the 
United  States  of  thermostatically 
controlled  appliance  plugs  and  internal 
probe  thermostats  therefor  from  Canada 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  with 
the  foreign  market  value  for  ATCO, 
using  the  data  provided  in  the 
responses. 

In  its  responses,  ATCO  stated  that 
sales  in  Canada  of  the  subject 
merchandise  during  the  period  of 
investigation  fell  into  two  categories. 
Certain  models  meeting  Canadian 
technical  specifications  were  sold  to 
unrelated  Canadian  appliance 
manufacturers  for  packaging  with 
various  small  appliances  to  be  sold  in 
the  Canadian  market.  Other  models 
meeting  U.S.  technical  specifications 
were  sold  to  unrelated  Canadian 
appliance  manufacturers  for  packaging 
with  small  appliances  to  be  sold  in  the 
United  States.  ATCO  contends  that  the 
second  category  of  sales  should  be 
treated  as  sales  to  the  United  States  for 
purposes  of  fair-value  comparisons. 

The  Department,  however,  considers 
ATCO’s  second  category  of  sales  to  be 
home-market  sales  because  this 
merchandise,  as  such,  is  not  sold  in  the 
United  States.  Rather,  the  products  that 
are  ultimately  sold  in  the  United  States 
consist  of  small  appliances, 
merchandise  which  is  not  subject  to  this 
investigation. 

Therefore,  the  Department  compared 
ATCO’s  sales  of  the  subject 
merchandise  meeting  U.S.  technical 
specifications  to  United  States 
purchasers  with  ATCO’s  home-market 
sales  of  subject  merchandise  meeting 
U.S.  technical  specifications. 

We  did  not  take  into  account  ATCO'a 
sales  of  the  subject  merchandise 
meeting  Canadian  technical 
specifications  in  our  preliminary 
determination  based  on  the  assumption 
that  sales  to  the  United  States  involved 
only  merchandise  meeting  U.S. 
specifications,  as  indicated  in  the 
questionnaire  response.  During 
verification,  however,  we  ascertained 
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that  small  quantities  of  the  subject 
merchandise  meeting  the  Canadian 
technical  specifications  were  sold  to 
U.S.  purchasers  during  the  period  of 
investigation.  We  did  not  take  these 
transactions  into  account  for  purposes 
of  our  final  determination  because  of  the 
small  volume  involved. 

United  States  Price 

We  based  United  States  price  on 
purchase  price,  in  accordance  with 
section  772(b)  of  the  Act.  because  the 
merchandise  was  sold  to  an  unrelated 
purchaser  in  the  United  States  prior  to 
its  importation.  We  calculated  purchase 
price  based  on  the  f.o.b.  or  delivered, 
packed  prices  to  U.S.  customers.  We 
made  additions  to  purchase  price  for 
duty  drawback,  i.e.,  import  duties  which 
were  rebated,  or  not  collected,  by 
reason  of  the  exportation  of  the  subject 
merchandise  to  the  United  States,  in 
accordance  with  section  772(d)(1)(B)  of 
the  Act.  Where  appropriate,  we  made 
deductions  from  purchase  price  for 
inland  freight,  brokerage  costs,  and 
customs  duty. 

Foreign  Market  V’alue 

In  accordance  with  section 
773(a)(1)(A)  of  the  Act  we  calculated 
foreign  market  value  based  on  f.o.b.  or 
delivered,  packed  prices  to  unrelated 
purchasers  in  Canada.  In  accordance 
with  §  353.15  of  our  regulations,  we 
made  an  adjustment  to  foreign  market 
value  for  differences  in  circumstances  of 
sale  for  technical  services.  In 
accordance  with  §  353.16  of  our 
regulations,  where  there  was  no 
identical  product  in  the  home  market 
with  which  to  compare  a  product  in  the 
United  States,  we  made  an  adjustment 
to  the  foreign  market  value  of  similar 
merchandise  to  account  for  differences 
in  the  physical  characteristics  of  the 
merchandise.  In  order  to  adjust  for 
differences  in  packing  between  the  two 
markets,  we  deducted  Canadian  packing 
costs  from  foreign  market  value  and 
added  U.S.  packing  costs. 

Currency  Conversion 

We  made  currency  conversions  in 
accordance  with  §  353.56(a)(1)  of  our 
regulations.  We  made  all  currency 
conversions  using  the  daily  exchange 
rates  certified  by  the  Federal  Reserve 
Bank  of  New  York. 

V'erification 

As  provided  in  section  776  of  the  Act. 
we  verified  all  information  used  in 
reaching  the  final  determination  in  this 
investigation.  We  used  standard 
verification  procedures,  including 
examination  of  relevant  accounting 


records  and  original  source  documents 
provided  by  the  respondent. 

Interested  Party  Comments 

Respondent's  Comments 

Comment  1:  On  November  7, 1988 
ATCO  requested  that  the  Department 
extend  the  period  of  investigation  to 
cover  a  May  sale  made  by  ATCO  to  one 
of  its  U.S.  customers.  ATCO's  counsel 
argued  that  this  sale  was  negotiated 
during  the  period  of  investigation, 
although  w'ritten  proof  of  the  sale  was 
not  available  until  a  couple  of  weeks 
after  the  end  of  the  period  of 
investigation. 

DOC  Position:  The  Department  has 
considered  tlie  argument  presented  by 
the  petitioner.  Because  a  sufficient 
number  of  transactions  were  already 
included  in  the  original  period  of 
investigation  to  make  fair  value 
comparisons,  the  Department  found  an 
extension  to  be  unwarranted. 
Furthermore,  the  Department  received 
such  request  after  verification  and  was 
unable  to  verify  the  additional 
transactions.  Thus,  the  Department 
decided  against  extending  the  period  of 
investigation. 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor  from  Canada  that  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  September  28, 
1988,  the  date  of  publication  of  the 
preliminary  determination  in  the  Federal 
Register.  The  U.S.  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  amount  by 
which  the  foreign  market  value  of  the 
merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price,  which  is  29.27  percent  ad  valorem. 
This  suspension  of  liquidation  will 
remain  in  effect  until  further  notice. 

ITC  NotiHcation 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  the  ITC  determines 
that  material  injury,  or  threat  of  material 
injury,  does  not  exist  in  this  case,  this 
proceeding  will  be  terminated  and  all 
securities  posted  as  a  result  of 
suspension  of  liquidation  will  be 
refunded.  If  the  ITC  determines  that 
material  injury,  or  threat  of  material 
injury,  does  exist  in  this  case,  we  will 
issue  an  antidumping  duty  order 
directing  Customs  officers  to  assess  an 
antidumping  duty  on  thermostatically 


controlled  appliance  plugs  and  internal 
probe  thermostats  therefor  from  Canada 
which  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  on  which  liquidation  was 
suspended.  The  antidumping  duty  will 
equal  the  amount  by  which  the  foreign 
market  value  of  the  subject  merchandise 
exceeds  United  States  price. 

This  determination  is  published  pursuant  to 
section  735(8)  of  the  Act  (19  U.S.C.  1673d(d)). 
Jan  W.  Mares, 

Assistant  Secretary  for  Import 
A  dministration. 

December  5, 1988. 

(FR  Doc.  88-28555  Filed  12-12-88;  8:45  am) 
BILLING  CODE  3510-DS-M 


(A-583-805J 

Initiation  of  Antidumping  Duty 
Investigation;  Martial  Arts  Uniforms 
From  Taiwan 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

summary:  On  the  basis  of  a  petition 
Filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  martial  arts  uniforms  from 
Taiwan  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value.  We  are  notifying  the  U.S. 
International  Trade  Commission  (ITC) 
of  this  action  so  that  it  may  determine 
w’hether  imports  of  martial  arts  uniforms 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  If  this 
investigation  proceeds  normally,  the  ITC 
will  make  its  preliminary  determination 
on  or  before  December  30, 1988.  If  that 
determination  is  affirmative,  we  will 
make  a  preliminary  determination  on  or 
before  April  24, 1989. 

EFFECTIVE  DATE:  December  13. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  S.  Clapp.  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington.  DC  20230;  telephone  (202) 
377-3965. 

SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  November  15,  1988,  we  received  a 
petition  filed  in  proper  form  by  Century 
Martial  Art  Supply,  Inc.  on  behalf  of  the 
domesic  martial  arts  uniform  industry. 

In  compliance  with  the  filing 
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requirements  of  19  CFR  353.36.  petitioner 
alleges  that  imports  of  martial  arts 
uniforms  from  Taiwan  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  section  731  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act),  and  that  these 
imports  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry. 

United  States  Price  and  Foreign  Market 
Value 

Petitioner’s  estimate  of  United  States 
price  is  based  on  a  price  to  an  unrelated 
party  in  the  United  States,  less  a 
wholesaler’s  mark-up.  U.S.  duty,  ocean 
freight,  brokerage  fees,  drayage  and 
associated  charges.  Petitioner’s  estimate 
of  foreign  market  value  (FMV)  is  based 
on  a  retail  price  in  the  home  market,  less 
retailer  and  wholesaler  mark-ups. 

Based  on  a  comparison  of  FMV  to  the 
United  States  price,  petitioner  alleges  a 
dumping  margin  of  8.5  percent. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation, 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on  martial 
arts  uniforms  from  Taiwan  and  found 
that  it  meets  the  requirements  of  section 
732(b)  of  the  Act.  Therefore,  in 
accordance  with  section  732  of  the  Act, 
we  are  initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  martial  arts  uniforms  from 
Taiwan  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value.  If  our  investigation  proceeds 
normally,  we  will  make  our  preliminary 
determination  by  April  24, 1989. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  On  January  1, 
1989,  the  U.S.  tariff  schedules  will  be 
fully  converted  to  the  Harmonized  Tariff 
Schedule  (UTS)  and  all  merchandise 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  this  date 
will  be  classified  solely  according  to  the 
appropriate  HTS  item  number(s).  Until 
that  time,  however,  the  Department  will 
1  be  providing  both  the  appropriate  Tariff 

Schedules  of  the  United  States 
Annotated  (TSUSA)  item  numbers  and 
I  the  appropriate  HTS  item  numbers  with 

our  product  descriptions.  As  with  the 
TSUSA,  the  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 


remains  dispositive  as  to  the  scope  of 
the  product  coverage. 

We  are  requesting  petitioners  to 
include  the  appropriate  HTS  item 
number(s)  as  well  as  the  'TSUSA  item 
number(s)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  HTS  schedule  is  available  for 
consultation  at  the  Central  Records 
Unit.  Room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 
Additionally,  all  U.S.  Customs  offices 
have  reference  copies,  and  petitioners 
may  contact  the  Import  Specialist  at 
their  local  Customs  office  to  consult  the 
schedule. 

The  products  covered  by  this 
investigation  include  the  following 
articles:  Martial  art  uniforms  for  men, 
boys,  women,  girls  and  infants.  The 
uniforms  consist  of  tops,  pants  and  belts 
and  are  imported  from  Taiwan 
separately  or  as  ensembles.  They  are 
made  of  cotton  or  of  man-made  fibers, 
either  ornamented  or  not  ornamented. 
They  are  suitable  for  wearing  while 
practicing  all  forms  of  martial  arts, 
including  but  not  limited  to:  )udo. 

Karate,  Kung  Fu.  Tae  Kwon  Do,  Ninja, 
Ninjutsu,  Hakama,  Tai  Chi,  Jujitsu  and 
Hapkido.  These  products  are  normally 
provided  for  in  TSUSA  items  381.6300, 
381.0830,  381.3200,  384.0950,  261.9700, 
384.2400,  384.5000  and  384.9200  (HTS 
subheadings  6203.22.1000,  6203.23.0070, 
6203.23.0080,  6203.23.009a  6203.29.20, 
6204.22.1000,  6204.23.00  and  6204.29.20) 
and  may  also  be  entered  under  ’TSUS 
items  381.05,  381.0a  381.31,  381.32, 

381.33,  381.56,  381.62,  381.63,  381.65, 
381.95,  381.97,  381.9a  384.05,  384.07, 
384.09,  384.23,  384.24,  384.26,  384.46, 
384.47,  384.5a  384.52.  384.90,  384.91, 
384.92,  and  384.94  (HTS  subheading.s 

6203.22.10,  6203.23.00,  6203.29.2a 
6203.42.4a  6203.43.40.  6203.49.20, 

6204.22.10,  6204.62,40, 6204.63.35. 
6204.69.25,  6209.20.30,  6209.20.50, 
6209.30.2a  6209.30.30,  6209.90.20, 
6209.90.30,  and  6217.10.00). 

NotiHcation  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  W'e  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information  either 
publicly  or  under  administrative 
protective  order  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 


Preliminary  Determination  by  TTC 

The  n  c  will  determine  by  December 
30, 1988,  whether  there  is  a  reasonable 
indication  that  imports  of  martial  arts 
uniforms  from  Taiwan  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry.  If  its  determination  is  negative, 
the  investigation  will  terminate; 
otherwise,  it  will  proceed  according  to 
the  statutory  and  regulatory  procedures. 

This  notice  is  published  pursuant  to  section 
732(c)(2)  of  the  Act. 

Ian  W.  Mares, 

Assistant  Secretary  for  Import 
Administration. 

December  6, 1988. 

(FR  Doc.  88-28560  Filed  12-12-88;  8:45  am) 
BU.UNC  CODE  3610-OS-« 


(C-122-8031 

Rnal  Negative  Countervailing  Duty 
Determination:  Thermostaticaiiy 
Controlled  Applicance  Plugs  and 
International  Probe  Thermostats 
Therefor  From  Canada 

agency:  Import  Administration. 
International  Trade  Administration, 
Commerce. 

ACTION:  Notice. 

summary:  We  determine  that  no 
benefits  which  constitute  subsidies 
within  the  meaning  of  the  countervailing 
duty  law  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Canada  of  thermostatically  controlled 
applicance  plugs  and  internal  probe 
thermostats  therefor  (the  subject 
merchandise),  as  described  in  the 
“Scope  of  Investigation”  section  of  this 
notice. 

We  have  notified  the  U.S. 
International  Trade  Commission  (ITC) 
of  our  determination. 

EFFECTIVE  DATE:  December  13, 198a 
FOR  FURTHER  INFORMATION  CONTACT: 
Vincent  P.  Kane  or  Roy  Malmrose, 
Office  of  Countervailing  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  2023a  telephone:  (202)  377-2815  or 
377-5414. 

SUPPLEMENTARY  INFORMATION: 

Final  Determination 

Based  on  our  investigation,  we 
determine  that  no  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act),  are  being 
provided  to  manufacturers,  producers. 
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or  exporters  in  Canada  of  the  subject 
merchandise. 

Case  History 

Since  the  publication  of  the 
preliminary  determination  {Preliminary 
Affirmative  Countervailing  Duty 
Determination:  Thermostatically 
Controlled  Appliance  Plugs  and  Internal 
Probe  Thermostats  Therefor  from 
Canada  Malaysia  and  Taiwan  {53  FR 
27738,  July  22, 1988)),  the  following 
events  have  occurred.  The  Government 
of  Canada  (GOC)  and  ATCO  Controls, 
Inc.  (ATCO),  the  respondent  of  company 
in  this  investigation,  submitted 
supplemental  questionnaire  responses 
on  the  following  dates:  July  22  and 
August  10. 1988. 

From  August  2  to  August  5, 1988,  we 
conducted  verification  in  Canada  of  the 
questionnaire  responses  of  the  GOC  and 
ATCO. 

On  August  22, 1988,  we  received  a 
request  from  the  petitioner,  pursuant  to 
section  705(a)(1)  of  the  Act,  to  extend 
the  date  of  the  final  determination  to 
correspond  with  the  date  of  the  final 
determination  in  the  antidumping 
investigations  of  the  same  products  from 
Canada,  Hong  Kong,  Japan,  Malaysia 
and  Taiwan.  We  extended  the  due  date 
to  December  6, 1988  and  we  published 
notice  of  the  extension  in  the  Federal 
Register  Extension  of  the  Due  Dates  for 
the  Final  Countervailing  Duty 
Determinations:  Certain 
Thermostatically  Controlled  Applicance 
Plugs  and  Internal  Probe  Thermostats 
Therefor  From  Canada,  Malaysia  and 
Taiwan  (53  FR  39493,  October  7, 1988). 

An  amended  response  based  on 
information  reviewed  at  verification 
was  submitted  by  ATCO  on  August  10. 
1988.  None  of  the  interested  parties 
requested  a  public  hearing  or  submitted 
briefs. 

Exclusion  Request 

On  June  10, 1988,  ATCO  stated  that  it 
has  neither  applied  for  nor  received 
benefits  from  any  of  the  programs  under 
investigation  and  requested  an 
exclusion  from  any  countervailing  duty 
order  which  might  result  from  the 
investigation. 

Because  ATCO  is  the  only  respondent 
company  in  this  investigation,  and  we 
have  confirmed  that  it  received  no 
benefits,  we  are  issuing  a  final  negative 
determination.  Therefore,  the  exclusion 
provision  does  not  apply.  Exclusion  is 
relevant  only  within  the  context  of  an 
affirmative  determination  and  a 
countervailing  duty  order. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 


the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1989,  the  U.S.  tariff  schedules  will  be 
fully  converted  to  the  Harmonized  Tariff 
Schedule  (HTS)  and  all  the  merchandise 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  that  date 
will  be  classiHed  solely  according  to  the 
appropriate  HTS  item  numberjs).  Until 
that  time,  however,  the  Department  will 
be  providing  both  the  appropriate  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA)  item  number(s)  and 
the  appropriate  HTS  item  number(s) 
with  its  product  descriptions.  As  with 
the  TSUSA,  the  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  Department’s  written 
description  of  the  products  under 
investigation  remains  dispositive  as  to 
the  scope  of  the  product  coverage. 

We  are  requesting  petitioners  to 
include  the  appropriate  HTS  item 
numberfs)  as  well  as  the  TSUSA  item 
number(s)  in  all  petitions  filed  with  the 
Department  through  the  end  of  this  year. 
A  reference  copy  of  the  HTS  is  available 
for  consultation  in  the  Central  Records 
Unit,  Room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 
Additionally,  all  U.S.  Customs  offices 
have  reference  copies,  and  petitioners 
may  contact  the  import  specialist  at 
their  local  Customs  office  to  consult  the 
schedule. 

The  products  covered  by  this 
investigation  are  theromstatically 
controlled  applicance  plugs  and  internal 
probe  thermostats  therefor.  For  purposes 
of  this  investigation,  the  term 
thermostatically  controlled  appliance 
plug  refers  to  any  device  designed  to 
connect  an  electrical  outlet  (typically  a 
common  wall  receptacle)  with  a  small 
cooking  appliance  of  2,000  watts  or  less 
(typically  a  griddle,  deep  fryer,  fry  pan, 
multicooker,  and/or  wok)  and  regulate 
the  flow  of  electricity,  and  thus  the 
temperature,  therein:  consisting  of  (1)  a 
probe  thermostat  encased  in  a  single 
housing  set  with  a  temperature  control 
knob  (typically  a  dial  calibrated  with 
various  temperature  settings),  and  (2)  a 
cord  set. 

The  term  internal  probe  thermostat 
refers  to  any  device  designed  to 
automatically  regulate  the  flow  of 
electricity,  and  thus  the  temperature,  in 
a  small  heating  apparatus  of  2,000  watts 
or  less  (typically  small  cooking 
appliances),  consisting  of  a  stainless 
steel  tube  (which  connects  to  the 
heating  apparatus)  and  other 
components  used  for  thermostatic 
control. 

The  products  are  currently  provided 
for  under  TSUSA  item  numbers  711.7820 
and  711.7840  and  under  HTS  9032.10.00, 


9032.20.00.  9032.89.60,  9032.90.60,  and 
9033.00.00. 

Analysis  of  Programs 

For  purposes  of  this  final 
determination,  the  period  for  which  we 
are  measuring  subsidies  (the  review 
period)  is  ATCO’s  fiscal  year,  July  1, 

1986,  through  August  31, 1987.  Based 
upon  our  analysis  of  the  petition,  the 
responses  to  our  questionnaires,  and  the 
verification,  we  determine  the  following: 

I.  Programs  Determined  Not  to  be  Used 

Based  on  verified  information,  we 
determine  that  manufacturers, 
producers,  and  exporters  in  Canada  of 
the  subject  merchandise  did  not  apply 
for,  claim,  or  receive  benefits  during  the 
review  period  for  exports  of  the  subject 
merchandise  to  the  United  States  under 
the  programs  listed  below.  These 
programs  were  described  in  the 
preliminary  determination  in  this 
investigation. 

A.  Federal  Programs 

1.  Certain  Types  of  Investment  Tax 
Credits 

2.  Community-based  Industrial 
Adjustment  Program 

3.  Programs  for  Export  Market 
Development  and  Promotional 
Projects 

4.  Regional  Development  Incentives 
Program 

5.  Industrial  and  Regional  Development 
Program 

6.  Export  Credit  Financing 

B.  Joint  Federal-Provincial  Programs 

1.  Agricultural  and  Rural  Developments 
Agreements 

2.  General  Development  Agreements 

3.  Economic  and  Regional  Development 
Agreements 

C.  Provincial  Program 

1.  Ontario  Development  Corporation 
(ODC) 

VeriBcation 

We  verified  the  information  used  in 
making  our  final  determination  in 
accordance  with  section  776(b)  of  the 
Act.  W'e  used  standard  verification 
procedures  including  meeting  with 
government  and  company  officials  and 
examining  relevant  accounting  records 
and  original  source  documents  of  the 
respondents.  Our  verification  results  are 
outlined  in  detail  in  the  public  versions 
of  the  verification  reports  which  are  on 
file  in  Central  Records  Unit  (Room  B- 
099)  of  the  Main  Commerce  Building. 
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ITC  Notification 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  Since  we  have 
determined  that  no  subsidies  are  being 
provided  to  manufacturers,  producers  or 
exporters  in  Canada  of  thermostatically 
controlled  appliance  plugs  and  internal 
probe  thermostats  therefor,  the 
investigation  will  be  terminated  upon 
the  publication  of  this  notice  in  the 
Federal  Register.  Hence,  the  ITC  is  not 
required  to  make  a  final  injury 
determination. 

This  determination  is  published  pursuant  to 
section  705(d)  of  the  Act  (19  U.S.C.  1671d(d)). 
)an  W.  Mares, 

Assistant  Secretary  for  Import 
Administration. 

December  6, 1988. 

(FR  Doc.  88-28663  Filed  12-12-88;  8:45  am) 
BILLING  CODE  3S10-OS-M 


(C-557-802] 

Final  Negative  Countervailing  Duty 
Determination:  Thermostatically 
Controlled  Appliance  Plugs  and 
Internal  Probe  Thermostats  Therefor 
From  Malaysia 

agency:  Import  Administration. 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

summary:  We  determine  that  no 
benefits  which  constitute  bounties  or 
grants  within  the  meaning  of  the 
countervailing  duty  law  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Malaysia  of 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor  (the  subject  merchandise),  as 
described  in  the  “Scope  of 
Investigation”  section  of  this  notice. 
EFFECTIVE  DATE:  December  13. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vincent  Kane  or  Roy  Malmrose,  Office 
of  Countervailing  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14lh  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230; 
telephone:  (202)  377-2815  or  377-5414. 
SUPPLEMENTARY  INFORMATION: 

Final  Determination 

Based  on  our  investigation,  we 
determine  that  no  benefits  which 
constitute  bounties  or  grants  within  the 
meaning  of  section  303  of  the  Tariff  Act 
of  1030.  as  amended  (the  Act),  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Malaysia  ofthe  subject 
merchandise. 


Case  History 

Since  the  publication  of  the 
preliminary  determination  [Preliminary 
Negative  Countervailing  Duty 
Determination:  Thermostatically 
Controlled  Appliance  Plugs  and  Internal 
Probe  Thermostats  Therefor  from 
Canada  (53  FR  27740,  July  22, 1988))  the 
following  events  have  occurred.  On 
August  3, 1988,  Power  Electronics  Sdn. 
Bhd.  (Power  Electronics),  the  respondent 
company  in  this  investigation,  submitted 
a  revised  version  of  its  nonconfidenti.al 
supplementary  response. 

On  August  22, 1988,  we  received  a 
request  from  the  petitioner,  under 
section  705(a)(1)  of  the  Act,  to  extend 
the  date  of  the  final  determination  to 
correspond  with  the  date  of  the  final 
determinations  in  the  antidumping 
investigations  of  the  same  products  from 
Canada,  Hong  Kong,  Japan,  Malaysia, 
and  Taiwan.  Pursuant  to  petitioner’s 
request,  we  extended  the  date  of  the 
final  determination  to  December  6, 1988, 
and  published  notice  of  the  extension  in 
the  Federal  Register  [Extention  of  the 
Due  Dates  for  the  Final  Countervailing 
Duty  Determinations:  Certain 
Thermostatically  Controlled  Appliance 
Plugs  and  Internal  Probe  Thermostats 
Therefor  From  Canada,  Malaysia  and 
Taiwan  (53  FR  39493,  October  7. 1988)). 

From  September  12  to  September  22. 

1988,  we  conducted  verification  in 
Malaysia  of  the  questionnaire  responses 
of  the  Government  of  Malaysia  and 
Power  Electronics. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclatm-e.  On  January  1, 

1989,  the  U.S.  tariff  schedules  will  be 
fully  converted  to  the  Harmonized  Tariff 
Schedule  (HTS)  and  all  the  merchandise 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  that  date 
will  be  classified  solely  according  to  the 
appropriate  HI'S  item  numbei(s).  Until 
that  time,  how’ever,  the  Department  will 
be  providing  both  the  appropriate  Tariff 
Schedules  ofthe  United  Slates 
Annotated  (TSUSA)  item  number(s)  and 
the  appropriate  HTS  item  number!  s) 
with  its  product  descriptions.  As  with 
the  TSUSA,  the  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  Department's  written 
description  of  the  products  under 
investigation  remains  dispositive  as  to 
the  scope  of  the  product  coverage. 

We  are  requesting  petitioners  to 
include  the  appropriate  HTS  item 
number(s)  as  well  as  the  TSUSA  item 
.  numberjs)  in  all  petitions  filed  with  the 
Department  through  the  end  of  this  year. 


A  reference  copy  of  the  HTS  is  available 
for  consultation  in  the  Central  Records 
Unit,  Room  B-099,  U.S,  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
Additionally,  all  U.S.  Customs  offices 
have  reference  copies,  and  petitioners 
may  contact  the  import  specialist  at 
their  local  Customs  office  to  consult  the 
schedule. 

The  products  covered  by  this 
investigation  are  thermostatically 
controlled  appliance  plugs  and  internal 
probe  thermostats  therefor.  For  purposes 
of  this  investigation,  the  term 
thermostatically  controlled  appliance 
plug  refers  to  any  device  designed  to 
connect  an  electrical  outlet  (t>T)ically  a 
common  wall  receptacle)  with  a  small 
cooking  appliance  of  2,000  watts  or  less 
(typically  a  griddle,  deep  frj'er,  fry  pan, 
multicooker,  and/or  wok)  and  regulate 
the  flow  of  electricity,  and  thus  the 
temperature,  therein;  consisting  of  (1)  a 
probe  thermostat  encased  in  a  single 
housing  set  with  a  temperature  control 
knob  (typically  a  dial  calibrated  with 
various  temperature  settings),  and  (2)  a 
cord  set. 

The  term  internal  probe  thermostat 
refers  to  any  device  designed  to 
automatically  regulate  the  flow  of 
electricity,  and  thus  the  temperature,  in 
a  small  healing  apparatus  of  2,000  watts 
or  less  (typically  small  cooking 
appliances);  consisting  of  a  stainless 
steel  tuiie  (which  connects  to  the 
heating  apparatus)  and  other 
components  used  for  thermostatic 
control. 

The  products  are  currently  provided 
for  under  TSUSA  item  numbers  711.7820 
and  711.7840  and  under  HTS  item 
numbers  9032.10.00. 9032.20.0a 
9032.89.60,  9032.90.60.  and  9033.00.00. 

Analysis  of  Programs 

For  purposes  of  this  final 
determination,  the  period  for  which  we 
are  measuring  bounties  or  grants  (the 
review  period)  is  calendar  year  1987, 
which  corresponds  to  the  fiscal  year  of 
the  respondent  company.  Based  upon 
our  analysis  of  the  petition,  the 
responses  to  our  questionnaries,  and  the 
verification,  we  determine  the  following; 

/.  Programs  Determined  Not  to  Confer  a 
Bounty  or  Grant 

We  determine  that  bounties  or  grants 
are  not  being  provided  to  manufacturers, 
producers  or  exporters  in  Malaysia  of 
the  subject  merchandise  under  the 
following  programs: 
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A.  Agreement  with  the  Islamic 
Development  Bank 

The  Islamic  Development  Bank  (IDB) 
is  a  multilateral  development  bank 
subscribed  to  by  44  Islamic  nations.  It  is 
located  in  Jeddah,  Saudi  Arabia.  The 
Industrial  Development  Bank  of 
Malaysia,  generally  referred  to  as  Bank 
Kemajuan,  is  a  development  bank 
owned  by  the  Government  of  Malaysia 
through  the  Ministry  of  Finance.  Bank 
Kemajuan  offers  a  foreign  trade 
financing  facility  enabling  importers  to 
get  short-term  financing  from  the  IDB. 

At  verification  we  found  that  Power 
Electronics  had  a  foreign  trade  financing 
facility  agreement  with  Bank  Kemajuan 
and  the  IDB.  Power  Electronics,  Bank 
Kemajuan  and  the  IDB  entered  a 
tripartite  agreement  under  which  the 
IDB  agreed  to  open  letters  of  credit  in 
favor  of  Power  Electronics’  foreign 
component  suppliers.  The  agreement 
stipulated  that  the  IDB  purchase  a 
quantity  of  goods  and  resell  them  at  a 
mark-up  to  Power  Electronics  against 
the  security  of  a  guarantee  from  Bank 
Kemajuan. 

The  agreement  with  the  IDB  is  not 
countervailable.  Section  303  of  the  Act 
(19  U.S.C.  1303)  states  that  “whenever 
any  country,  dependency,  colony, 
province,  or  other  political  subdivision 
of  government,  person,  partnership, 
association,  cartel,  or  corporation,  shall 
pay  or  bestow,  directly  or  indirectly,  any 
bounty  or  grant  upon  the  manufacture  or 
production  or  export  of  any  article  or 
merchandise  manufactured  or  produced 
in  such  country,  dependency,  colony, 
province,  or  other  political  subdivision 
of  government,  then  upon  the 
importation  of  such  article  or 
merchandise  into  the  United  States  .  .  . 
there  shall  be  levied  and  paid,  in  all 
such  cases,  in  addition  to  any  duties 
otherwise  imposed,  a  duty  equal  to  the 
next  amount  of  such  bounty  or  grant, 
however  the  same  be  paid  or 
bestowed.”  Since  the  merchandise 
under  investigation  is  produced  in 
Malaysia  and  the  agreement  with  Power 
Electronics  is  from  an  international 
development  institution  which  is  located 
outside  of  Malaysia,  we  determine  that 
the  agreement  is  not  countervailable. 
See.  for  example,  the  Final  Affirmative 
Countervailing  Duty  Determination: 
Fuel  Ethanol  from  Brazil,  (51  FR  3361. 
January  27, 1986)  and  Initiation  of 
Countervailing  Duty  Investigation: 
Certain  Textiles  and  Textile  Products 
from  the  Philippines,  (49  FR  34381, 
August  30, 1984). 


B.  Guarantee  Agreement  with  Bank 
Kemajuan 

Bank  Kemajuan  is  required  to 
guarantee  all  transactions  between  the 
IDB  and  Malaysian  enterprises.  Bank 
Kemajuan  agreed  to  guarantee  Power 
Electronics’ liabilities  to  the  IDB  under 
the  foreign  trading  financing  facility 
agreement  in  return  for  a  corporate 
guaranteed  from  Power  Electronics’ 
parent  company  and  an  annual 
guarantee  fee  of  one  percent.  We 
confirmed  that  Power  Electronics  paid 
its  guarantee  fee  at  one  percent  per 
annum  according  to  schedule. 

We  examined  whether  the  guarantee 
received  by  Power  Electronics  was 
provided  on  terms  inconsistent  with 
commercial  considerations  by 
comparing  the  guarantee  fee  paid  by 
Power  Electronics  with  the  commercial 
fee  for  a  one-year  loan  guarantee.  We 
verified  that  the  commercial  fee  for  a 
one-year  loan  guarantee  is  between  one 
and  1.25  percent,  depending  on  the 
client,  or  about  one  percent  if  the  client 
is  guaranteed  by  a  parent  company. 
Since  Power  Electronics  paid  a 
guarantee  fee  of  one  percent  after  its 
parent  company  pledged  a  corporate 
guarantee,  we  determine  that  the 
guarantee  provided  Power  Electronics 
by  Bank  Kemajuan  is  not  on  terms 
inconsistent  with  commercial 
considerations  and  is  not 
countervailable.  Given  this  conclusion, 
we  need  not  consider  whether  this 
program  is  provided  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries. 

II.  Programs  Determined  Not  to  Be  Used 

Based  on  verified  information,  we 
determine  that  manufacturers, 
producers,  or  exporters  in  Malaysia  of 
the  subject  merchandise  did  not  apply 
for,  claim  or  receive  benefits  during  the 
review  period  for  exports  of  the  subject 
merchandise  to  the  United  States  under 
the  programs  listed  below.  These 
programs  were  described  in  the 
preliminary  determination  in  this 
investigation. 

A.  Export  Tax  Incentives 

1.  Abatement  of  Taxable  Income 
Based  on  the  Ratio  of  Export  Sales  to 
Total  Sales  and  an  Abatement  of  Five 
Percent  of  the  Value  of  Indigenous 
Materials  Used  in  Exports 

2.  Allowance  of  Taxable  Income  of 
Five  Percent  for 

Trading  Companies  Exporting 
Malaysian-made  Products 

3.  Double  Deduction  for  Export  Credit 
Insurance  Payments 

4.  Double  Deduction  for  Export 
Promotion  Expenses 


5.  Allowance  of  a  Percentage  of  Net 
Taxable  Income  Based  on  the  F.O.B. 
Value  of  Export  Sales 

6.  Industrial  Building  Allowance 

B.  Other  Export  Incentives 

1.  Export  Credit  Refinancing 

2.  Export  Insurance  Program 

C.  Other  Tax  Incentives 

1.  Pioneer  Status  Under  the 
Investment  Incentives  Act  of  1968 

2.  Pioneer  Status  Under  the  Promotion 
of  Investments  Act  of  1986 

3.  Investment  Tax  Allowance 
5.  Reinvestment  Allowance 

D.  Medium-and  Long-term  Government 
Financing 

E.  Reduction  in  the  Cost  of  State  Land 
for  New  Industry 

F.  Preferential  Financing  for  Bumiputras 
Verification 

We  verified  the  information  used  in 
making  our  final  determination  in 
accordance  with  section  776(b)  of  the 
Act.  We  used  standard  verification 
procedures  including  meeting  with 
government  and  company  officials  and 
examining  relevant  accounting  records 
and  original  source  documents  of  the 
respondents.  Our  verification  results  are 
outlined  in  detail  in  the  public  versions 
of  the  verification  report  which  are  on 
file  in  the  Central  Record  Unit  (Room  B- 
099)  of  the  Main  Commerce  Building. 

This  determination  is  published  pursuant  to 
section  705(d)  of  the  Act  (19  U.S.C.  167ld(d)l. 
Jan  W.  Mares. 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  88-28664  Filed  12-12-88;  8:45  am| 
BILLING  CODE  3S10-DS-M 


[C-583-802] 

Final  Affirmative  Countervailing  Duty 
Determination:  Thermostatically 
Controlled  Appliance  Plugs  and 
internal  Probe  Thermostats  Therefor 
From  Taiwan 

agency:  Import  Administration, 
International  Trade  Administration. 
Commerce. 
action:  Notice. 

summary:  We  determine  that  benefits 
which  constitute  subsidies  within  the 
meaning  of  the  countervailing  duty  law 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Taiwan  of 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor  (the  subject  merchandise),  as 
described  in  the  “Scope  of 
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Investigation”  section  of  this  notice.  The 
estimate  net  subsidy  and  duty  deposit 
rate  is  2.41  percent  ad  valorem. 

We  haved  notiHed  the  U.S. 
International  Trade  Commission  (ITC) 
of  our  determination.  If  the  ITG 
determines  that  imports  of  these 
products  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry,  we 
will  direct  the  U.S.  Customs  Service  to 
resume  the  suspension  of  liquidation  of 
all  entries  of  the  subject  merchandise 
from  Taiwan,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  countervailing  duty 
order  and  to  require  a  cash  deposit  or 
bond  on  entries  of  these  products  in  the 
amount  equal  to  the  estimated  net 
subsidy. 

EFFECTIVE  DATE:  December  13, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vincent  P.  Kane  or  Roy  Malmrose, 

Office  of  Countervailing  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230:  telephone:  (202)  377-2815  or 
377-5414. 

SUPPLEMENTARY  INFORMATION: 

Final  Determination 

Based  on  our  investigation,  we 
determine  that  certain  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act),  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Taiwan  of  the  subject 
merchandise.  For  purposes  of  this 
investigation,  the  following  programs 
are  found  to  confer  subsidies: 

•  Preferential  Export  Financing. 

•  Export  Loss  Reserves. 

•  Preferential  Income  Tax  Rate 
Ceiling  of  22  Percent. 

•  Overrebate  of  Duty  Drawback  on 
Imported  Materials  Physically 
Incorporated  in  Export  Merchandise. 

•  Rebate  of  Import  Duties  and 
Indirect  Taxes  on  Imported  Materials 
not  Physically  Incorporated  in  Export 
Merchandise. 

As  discussed  in  the  “Analysis  of 
Programs"  section  below,  the  estimated 
net  subsidy  rate  is  based  on  best 
information  available. 

Case  History 

Since  the  publication  of  the 
preliminary  determination  in  the  Federal 
Register,  [Preliminary  Affirmative 
Countervailing  Duty  Determination: 
Thermostatically  Controlled  Appliance 
Plugs  and  Internal  Probe  Thermostats 
Therefor  from  Taiwan  (53  FR  27742,  July 
22, 1988)),  the  following  events  have 


occurred.  On  August  22, 1988,  we 
received  a  request  from  the  petitioner, 
pursuant  to  section  705(a)(1)  of  the  Act, 
to  extend  the  date  of  the  hnal 
determination  to  correspond  with  the 
date  of  the  final  determinations  in  the 
antidumping  investigations  of  the  same 
products  from  Canada,  Hong  Kong, 

Japan,  Malaysia  and  Taiwan.  We 
extend  the  due  date  to  December  6, 1988 
and  we  published  notice  of  the 
extension  in  the  Federal  Register 
[Extension  of  the  Due  Dates  for  the 
Final  Countervailing  Duty 
Determinations:  Certain 
Thermostatically  Controlled  Appliance 
Plugs  and  Internal  Probe  Thermostats 
Therefor  From  Canada,  Malaysia  and 
Taiwan  (53  FR  39493,  October  7, 1988)). 

As  detailed  in  the  Case  History 
section  of  our  preliminary 
determination,  we  received  no 
responses  to  oiir  questionnaire  from 
either  the  Taiwanese  authorities  or  the 
manufacturers,  producers,  or  exporters 
of  the  subject  merchandise. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1989,  the  U.S.  tariff  schedules  will  be 
fully  converted  to  the  Harmonized  Tariff 
Schedule  (HTS)  and  all  the  merchandise 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  that  date 
will  be  classified  solely  according  to  the 
appropriate  HTS  item  number(s).  Until 
that  time,  however,  the  Department  will 
be  providing  both  the  appropriate  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA)  item  number(s)  and 
the  appropriate  HTS  item  number(s) 
with  its  product  descriptions.  As  with 
the  TSUSA,  the  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  Department’s  written 
description  of  the  products  under 
investigation  remains  dispositive  as  to 
the  scope  of  the  product  coverage. 

We  are  requesting  petitioners  to 
include  the  appropriate  HTS  item 
number(s)  as  welll  as  the  TSUSA  item 
number(s)  in  all  petitions  filed  with  the 
Department  through  the  end  of  this  year. 
A  reference  copy  of  the  HTS  is  available 
for  consultation  in  the  Central  Records 
Unit,  Room  B-099.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC 
20230.Additionally,  all  U.S.  Costoms 
offices  have  reference  copies,  and 
petitioners  may  contact  the  import 
specialist  at  their  local  Customs  office  to 
consult  the  schedule.  '  .  • . 

The  products  covered  by  this 
investigation  are  thermostatically 
controlled  appliance  plugs  and  internal 


probe  thermostats  therefor.  For  purposes 
of  this  investigation,  the  term 
thermostatically  controlled  appliance 
plug  refers  to  any  device  designed  to 
connect  an  electrical  outlet  (typically  a 
common  wall  receptacle)  with  a  small 
cooking  appliance  of  2,000  watts  or  less 
(typically  a  griddle,  deep  fryer,  fry  pan, 
multicooker,  and/or  wok)  and  regulate 
the  flow  of  electricity,  and  thus  the 
temperature,  therein;  consisting  of  (1)  a 
probe  thermostat  encased  in  a  single 
housing  set  with  a  temperature  control 
knob  (typically  a  dial  calibrated  with 
various  temperature  settings),  and  (2)  a 
cord  set. 

The  term  internal  probe  thermostat 
refers  to  any  device  designed  to  regulate 
automatically  the  flow  of  electricity,  and 
thus  the  temperature,  in  a  small  heating 
apparatus  of  2,000  watts  or  less 
(typically  small  cooking  appliances), 
consisting  of  a  stainless  steel  tube 
(which  connects  to  the  heating 
apparatus)  and  other  components  used 
for  thermostatic  control. 

The  products  are  currently  provided 
for  under  TSUSA  item  numbers  711.7820 
and  711.7840  and  under  HTS  item 
numbers  9032.10.00,  9032.20.00, 

9032.89.60,  9032.90.60,  9033.00.00. 

Analysis  of  Programs 

Because  we  did  not  receive  responses 
to  our  questionnaires,  we  are  using  the 
best  information  available  as  required 
under  section  776(c)  of  the  Act  (19  U.S.C. 
1677e(c)),  adversely  inferring 
countervailability  and  receipt  of  benefits 
based  on  the  absence  of  responses.  As 
best  information  available,  we  used  the 
highest  estimated  net  subsidy  found 
from  each  program  in  any  past 
countervailing  duty  Bnal  determination 
involving  Taiwan. 

For  programs  which  have  been 
alleged,  but  which  we  have  never  found 
to  be  used  in  any  previous  case,  we 
inferred  the  use  and  countervailability 
of  these  programs  in  our  preliminary 
determination  and  used,  as  best 
information  available,  the  highest  rate 
applied  to  a  subsidy  program  in  any 
investigation  on  Taiwan.  Upon  further 
evaluation,  we  have  changed  this 
approach  for  the  final  determination  and 
are  assuming  that  these  programs  were 
not  used.  We  have  made  this 
assumption  because  the  petitioner  has 
not  provided  any  information  as  to  the 
extent  or  use  of  these  programs,  the 
programs  were  found  not  used  in  all 
previous  investigations  and  we  have 
never  determined  if  the  programs  are 
countervailable.  This  approach  is  more 
consistent  with  our  approach  in  cases 
involving  similar  circumstances.  See,  for 
example,  the  Final  Affirmative 
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Countervailing  Duty  Determination: 
Industrial  Phosphoric  Acid  from  Israel 
(52  FR  25447,  July  7, 1987)  and  the 
Preliminary  Affirmative  Countervailing 
Duty  Determination:  Industrial  Belts 
and  Components  and  Parts  Thereof, 
Whether  Cured  or  Uncured,  from  Israel 
(53  FR  4867a  December  2, 1988). 

Based  upon  our  analysis  of  the 
petition  and  the  past  final  countervailing 
duty  determinations  involving  imports 
from  Taiwan,  we  determine  the 
follow'ing: 

I.  Programs  Determined  to  Confer 
Subsidies 

A.  Preferential  Export  Financing 

Petitioner  alleges  that  under  the 
Export  Financing  Program,  registered 
exporters,  upon  presentation  of  a  letter 
of  credit  to  authorized  foreign  currency 
banks,  are  eligible  for  below-market 
financing  covering  up  to  85  percent  of  an 
export  transaction.  The  Central  Bank 
then  arranges  an  interest  rate 
accommodation  with  the  participating 
banks.  The  most  recent  investigation  in 
which  this  program  was  determined  to 
be  countervailable  was  the  Final 
Negative  Countervailing  Duty 
Determination:  Porcelain-on-Steel 
Cooking  Ware  from  Taiwan  (51  FR 
36453,  October  10, 1986)  (Porcelain-on- 
Steel  Cooking  Ware.).  We  have  received 
no  further  information  on  the 
preferential  export  financing  program  in 
this  investigation.  Therefore,  as  best 
information  available,  we  determine 
that  exporters  of  the  subject 
merchandise  in  Taiwan  beneBt  from  this 
program. 

The  highest  estimated  net  subsidy  for 
this  program  in  any  previous  final 
countervailing  duty  determination  is  0.10 
percent  ad  valorem,  which  is  the  rate 
found  in  the  Final  Negative 
Countervailing  Duty  Determination:  Oil 
Country  Tubular  Goods  from  Taiwan 
(51  FR  19583,  May  30. 1986). 

B.  Export  Loss  Reserves 

Petitioner  alleges  that  Article  31  of  the 
Statute  for  Encouragement  of 
Investment  (SEI)  allows  firms  to  set 
aside  a  reserve  of  up  to  one  percent  of 
the  previous  year's  export  sales  to  be 
used  for  compensation  of  export  losses. 
Petitioner  alleges  that  this  reserve  is 
treated  as  a  deduction  from  taxable 
income  and  allows  firms  to  shelter 
significant  amounts  of  revenue  from 
taxation.  The  most  recent  investigation 
in  which  this  program  was  determined 
to  be  countervailable  was  the  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Stainless  Steel 
Cooking  Ware  from  Taiwan  (51  FR 
42891,  November  2a  1986)  [Stainless 


Steel  Cooking  Ware).  We  have  received 
no  further  information  on  the  export  loss 
revenue  program  in  this  investigation. 
Therefore,  as  best  information  available, 
we  determine  that  exporters  of  the 
subject  merchandise  from  Taiwan 
benefit  from  this  program. 

The  highest  estimated  net  subsidy  for 
this  program  in  any  previous  final 
countervailing  duty  determination  is  0.02 
percent  ad  valorem,  which  is  the  rate 
found  in  the  Final  Negative 
Countervailing  Duty  Determination: 
Welded  Carbon  Steel  Line  Pipe  from 
Taiwan  (50  FR  53363,  December  31, 

1985). 

C.  Preferential  Income  Tax  Rate  Ceiling 
of  25  Percent  for  Big  Trading  Companies 

Petitioner  alleges  that  Article  15  of  the 
SEI  permits  certain  business  firms  to 
pay  no  more  than  25  percent  in 
corporate  income  tax  rather  than  the 
standard  35  percent.  We  determined  in 
Stainless  Steel  Cooking  Ware,  the  most 
recent  investigation  in  which  this 
program  was  determined  to  be 
countervailable,  that  the  25  percent 
income  tax  ceiling  granted  to  big  trading 
companies  is  based  on  export 
performance;  therefore,  it  confers  an 
export  subsidy.  We  have  received  no 
further  information  on  the  preferential 
income  tax  rate  ceiling  of  25  percent  Iot 
big  trading  companies  program  in  this 
investigatioiL  Therefore,  as  best 
information  available,  we  determine 
that  manufachirers,  producers  or 
exporters  of  the  subject  merchandise 
from  Taiwan  benefit  from  this  program. 

The  highest  estimated  net  subsidy  for 
this  program  in  any  previous  final 
countervailing  duty  determination  is  0.16 
percent  ad  valorem,  which  is  the  rate 
found  in  Porcelain-on-Steel  Cooking 
Ware. 

D.  Overrebate  of  Duty  Drawback  on 
Imported  Materials  Physically 
Incorporated  in  Export  Merchandise 

Taiwan  authorities  give  duty 
drawback  on  imported  materials 
physically  incorporated  in  export 
products.  Duty  drawback  is  refunded  on 
a  shipment-by-shipment  basis  and  is 
calculated  by  applying  a  pre-established 
duty  drawback  rate  to  the  net  weight  of 
the  finished  product  in  each  shipment. 
The  most  recent  investigation  in  which 
this  program  was  determined  to  be 
countervailable  was  Stainless  Steel 
Cooking  Ware.  We  have  received  no 
further  information  on  the  overrebate  of 
duty  drawback  on  imported  materials 
physically  incorporated  in  export 
merchandise  program  in  this 
investigation.  Therefore,  as  best 
information  available,  we  determine 
that  exporters  of  the  subject 


merchandise  from  Taiwan  benefit  from 
this  program. 

The  highest  estimated  net  subsidy  for 
this  program  in  any  previous  final 
countervailing  duty  determination  is  2.13  I 

percent  ad  valorem,  which  is  the  rate  I 

found  in  Stainless  Steel  Cooking  Ware.  « 

I 

E.  Rebate  of  Import  Duties  and  Indirect  i 

Taxes  on  Imported  Materials  Not  f 

Physically  Incorporated  in  Export  | 

Merchandise  I 

Taiwan  authorities  approve  rebates  of  I 

import  duties  and  indirect  taxes  on 
imported  materials  not  physically 
incorporated  in  export  merchandise.  The 
most  recent  investigation  in  which  this 
program  was  determined  to  be 
countervailable  was  Stainless  Steel 
Cooking  Ware.  We  have  received  no 
further  information  on  the  rebate  of 
import  duties  and  indirect  taxes  on 
imported  materials  not  physically 
incorporated  in  export  merchandise 
program  in  this  investigation.  Therefore, 
as  best  information  available,  we 
determine  that  exporters  of  the  subject 
merchandise  from  Taiwan  benefit  from 
this  program. 

The  highest  estimated  net  subsidy  for 
this  program  in  any  previous  final 
countervailing  duty  determination  is 
0.002  percent  ad  valorem,  which  is  the 
rate  found  in  Stainless  Steel  Cooking 
Ware. 

II.  Programs  Determined  Not  to  be  Used 

The  following  programs  were  found  to 
be  not  used  in  all  previous 
countervailing  duty  determinations 
involving  imports  from  Taiwan.  In  our 
preliminary  determination  we  inferred 
the  use  and  counteravailability  of  these 
programs  and  used,  as  best  information 
available,  the  highest  rate  applied  to  a 
subsidy  program  in  any  investigation  on 
Taiwan.  We  have  changed  this 
approach  for  the  final  determination  and 
are  assuming  that  these  programs  were 
not  used.  The  justification  for  this 
assumption  is  described  in  the  Analysis 
of  Programs  section  of  this  notice. 

A.  Accelerated  Depreciation  and  Tax 
Holidays 

Petitioner  alleges  that  Article  6  of  the 
SEI  gives  newly  established  “productive 
enterprises”  the  right  to  accelerate 
depreciation  on  fixed  assets,  machinery 
and  equipment  or  to  select  a  five-year 
holiday  on  corporate  income  taxes.  In 
addition,  expanding  firms  may  select  a 
four-year  holiday  on  income  derived 
from  increased  capacity  or  a  rapid 
depreciation  of  newly  purchased 
buildings  or  equipment. 
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B.  Duty  Exemptions  and  Deferrals  on 
Imported  Equipment 

Petitioner  alleges  that  Article  21  of  the 
SEI  allows  productive  enterprises  to  pay 
import  duties  and  dues  on  selected 
capital  equipment  not  manufactured 
domestically  in  a  series  of  installments 
beginning  one  year  from  the  date  of 
importation.  In  addition,  qualified 
enterprises  may  be  exempted  from 
paying  import  duties  on  machinery  or 
equipment  to  be  used  for  the 
establishment  or  expansion  of  an 
approved  project  or  for  research  and 
development. 

C.  Preferential  Income  Tax  Rate  Ceiling 
of  22  Percent 

Article  15  of  the  SEI  permits  firms 
designated  by  the  Taiwan  authorities  as 
“important”  productive  enterprises  to 
pay  a  marginal  tax  rate  of  22  percent  as 
opposed  to  the  standard  income  tax  rate 
of  35  percent. 

Verification 

In  accordance  with  section  776(c)  of 
the  Act,  we  made  our  final 
determination  on  the  basis  of  the  best 
information  available.  We  verified  this 
information  in  prior  countervailing  duty 
investigations  of  merchandise  from 
Taiwan. 

Suspension  of  Liquidation 

In  accordance  with  our  preliminary 
affirmative  countervailing  duty 
determination  published  on  July  22, 1988, 
we  directed  the  U.S.  Customs  Service  to 
suspend  liquidation  on  the  products 
under  investigation  and  to  require  a 
cash  deposit  or  bond  equal  to  the  duty 
deposit  rate.  This  final  countervailing 
duty  determination  was  extended  to 
coincide  with  the  companion  final 
antidumping  determinations,  pursuant  to 
section  606  of  the  Trade  and  Tariff  Act 
of  1984  (section  705(a)(1)  of  the  Act). 
Under  Article  5,  paragraph  3  of  the 
Agreement  on  Interpretation  and 
Application  of  Articles  VI,  XVI,  and 
XXIII  of  the  General  Agreement  on 
Tariffs  and  Trade  (the  Subsidies  Code), 
provisional  measures  cannot  be  imposed 
for  more  than  120  days  without  final 
affirmative  determinations  of  subsidy 
and  injury.  Therefore,  on  October  7, 

1988,  we  instructed  the  U.S.  Customs 
Service  to  discontinue  the  suspension  of 
liquidation  on  the  subject  merchandise 
entered  on  or  after  November  21, 1988, 
but  to  continue  the  suspension  of 
liquidation  of  all  entries  or  withdrawals 
from  warehouse,  for  consumption,  of  the 
subject  merchandise  entered  between 
July  22, 1988,  and  November  20, 1988. 

We  will  reinstate  suspension  of 
liquidation  under  section  703(d)  of  the 


Act  on  the  date  of  publication  of  the 
countervailing  duty  order,  if  the  ITC 
issues  a  final  affirmative  injury 
determination,  and  again  require  duty 
deposits  on  all  entries  of  the  subject 
merchandise. 

ITC  NotiHcation 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration, 

If  the  ITC  determines  that  material 
injury,  or  the  threat  of  material  injury, 
does  not  exist,  this  proceeding  will  be 
terminated  and  all  estimated  duties 
deposited  or  securities  posted  as  a  result 
of  the  suspension  of  liquidation  will  be 
refunded  or  cancelled.  If,  however,  the 
ITC  determines  that  such  injury  does 
exist,  we  will  issue  a  countervailing 
duty  order,  directing  Customs  officers  to 
assess  countervailing  duties  on  all 
entries  of  thermostatically  controlled 
appliance  plugs  and  internal  probe 
thermostats  therefor  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  as  described  in  the 
“Suspension  of  Liquidation”  section  of 
this  notice. 

This  determination  is  published 
pursuant  to  section  705(d)  of  the  Act  (19 
U.S.C.  1671(d)). 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  88-28665  Filed  12-12-88:  8:45  am) 
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[A-588-0141 

Tuners  (Of  The  Type  Used  In 
Consumer  Electronic  Products)  From 
Japan;  Preliminary  Resuits  of 
Antidumping  Duty  Administrative 
Review 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

SUMMARY:  In  response  to  a  request  by  a 
respondent,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 


antidumping  duty  finding  on  tuners  (of 
the  type  used  in  consumer  electronic 
products)  from  Japan.  The  review  covers 
one  manufacturer/exporter  of  this 
merchandise  to  the  United  States,  Toa 
Electric  Co.,  Ltd.,  and  the  period 
December  1, 1986  through  November  30, 
1987.  There  were  no  known  shipments  of 
this  merchandise  to  the  United  States  by 
this  firm  during  the  period. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  December  13, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Haley  or  Robert  Marenick, 

Office  of  Antidumping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230:  (202)  377-5255. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  1, 1987,  the  Department  of 
Commerce  (“the  Department") 
published  in  the  Federal  Register  (52  FR 
20445)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  duty  finding  on  tuners  (of 
the  type  used  in  consumer  electronics 
products)  from  Japan  (35  FR  18914, 
December  12, 1970).  A  respondent,  Toa 
Electric  Co.,  Ltd.,  requested  in 
accordance  with  §  353.53a(a)  of  the 
Commerce  Regulations  that  we  conduct 
an  administrative  review.  We  published 
a  notice  of  initiation  of  the  antidumping 
duty  administrative  review  on  January 
27, 1988  (53  FR  2262).  The  Department 
has  now  conducted  that  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  (“the  Tariff  Act”). 

Scope  of  the  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1989,  the  U.S.  tariff  schedules  will  be 
fully  converted  to  the  Harmonized  Tariff 
Schedule  (“HTS”)  and  all  merchandise 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  this  date 
will  be  classified  solely  according  to  the 
appropriate  HTS  item  number(s).  Until 
that  time,  however,  the  Department  will 
be  providing  both  the  appropriate  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA)  item  number(s)  and 
the  appropriate  HTS  item  number(s) 
with  its  product  descriptions.  As  with 
the  TSUSA,  the  HTS  item  numbers  are 
provided  for  convenience  and  customs 
purposes.  The  written  description 
remains  dispositive  as  to  the  scope  of 
the  product  coverage. 

We  are  requesting  petitioners  to 
include  the  appropriate  HTS  item 
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numbcr(s]  as  well  as  the  TSUSA  item 
number(s]  in  all  petitions  Tiled  with  the 
Department  through  the  end  of  this  year. 
A  reference  copy  of  the  HTS  is  available 
for  consultation  in  the  Central  Records 
Unit.  Room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
Additionally,  all  U.S.  Customs  offices 
have  reference  copies,  and  petitioners 
may  contact  the  import  specialist  at 
their  local  customs  office  to  consult  the 
schedule. 

Imports  covered  by  the  review  are 
shipments  of  tuners  (of  the  type  used  in 
consumer  electronic  products) 
consisting  primarily  of  television 
receiver  tuners  and  tuners  used  in  radio 
receivers  such  as  household  radios, 
stereo  and  high  Hdelity  radio  systems, 
and  automobile  radios.  They  are 
virtually  all  in  modular  form,  aligned 
and  ready  for  simple  assembly  into  the 
consumer  electronic  product  for  which 
they  were  designed.  The  term 
“consumer  electronic  product”  includes 
television  sets,  radios,  and  other 
electronic  products  of  the  type 
commonly  bought  at  retail  by  household 
consumers,  whether  or  not  used  in  or 
around  the  household.  Excluded  are 
complete  stereophonic  tuners  which  are 
consumer  products  themselves,  but  not 
excluded  are  modular-type  stereophonic 
tuners.  Tuners  covered  by  the  finding 
are  currently  classifiable  under  TSUSA 
item  numbers  685.0200  and  685.3300,  and 
HTS  item  numbers  8529.90.10  and 
8529.90.50. 

The  review  covers  one  manufacturer/ 
exporter  of  Japanese  tuners  to  the 
United  States  and  the  period  December 
1, 1986  through  November  30, 1987. 

There  were  no  known  shipments  of  this 
merchandise  to  the  United  States  by  the 
firm  during  the  period,  and  there  are  no 
known  unliquidated  entries. 

Preliminary  Results  of  the  Review 

Because  there  were  no  shipments 
during  this  review,  we  based  our  margin 
determination  in  this  proceeding  on  the 
last  margin  found  for  this  firm.  We 
preliminarily  determine  that  a  margin  of 
1.9  percent  exists  for  Toa  Electric  Co., 
Ltd.  for  the  period  December  1. 1986 
tlu-ough  November  30, 1987. 

Interested  parties  may  request 
disclosure  and/or  an  administrative 
protective  order  within  5  days  of  the 
date  of  publication  of  this  notice,  and 
may  request  a  hearing  within  8  days  of 
the  date  of  publication.  Any  hearing,  if 
requested,  will  be  held  35  days  after  the 
date  of  publication  or  the  first  workday 
thereafter.  Prehearing  briefs  and/or 
written  comments  may  be  submitted  not 
later  than  25  days  after  the  date  of 
publication.  Rebuttal  briefs  or  rebuttals 


to  written  comments,  limited  to  issues 
raised  in  those  comments,  may  be  filed 
not  later  than  32  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

As  provided  for  by  section  353.48(b]  of 
the  Commerce  Regulations,  the 
Department  shall  require  a  cash  deposit 
of  estimated  antidumping  duties  based 
on  the  above  margin  for  the  firm.  For 
any  future  shipments  from  the  remaining 
known  manufacturers/exporters  not 
covered  in  this  review,  the  cash  deposit 
will  continue  to  be  at  the  rate  published 
in  the  final  results  of  the  last 
administrative  review.  The  above 
margin  does  not  change  the  current  rate 
of  cash  deposit  for  new  exporters.  These 
deposit  requirements  are  effective  for  all 
shipments  of  Japanese  tuners  (of  the 
type  used  in  consumer  electronic 
products)  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.53(a). 

Date:  December  1, 1988. 

Jan  W.  Mares, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  88-28662  Filed  12-12-88:  8:45  am) 
BILLING  CODE  3S10-DS-M 


lA-582-801] 

Final  Determination  of  Sales  at  Not 
Less  than  Fair  Value;  Thermostatically 
Controlled  Appliance  Plugs  and 
Internal  Probe  Thermostats  Therefor 
From  Hong  Kong 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

summary:  We  have  determined  that 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor  from  Hong  Kong  are  not  being, 
nor  are  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value.  We  have 
notified  the  U.S.  International  Trade 
Commission  (ITC)  of  our  determination. 
EFFECTIVE  DATE:  December  13, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alain  Letort  or  Bruce  Harsh,  Office  of 
Agreements  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230, 


telephone:  202/377-3818  (Letort)  or  202/ 
377-0182  (Harsh). 

SUPPLEMENTARY  INFORMATION: . 

Final  Detmnination 

We  have  determined  that 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor  from  Hong  Kong  are  not  being, 
nor  are  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  735  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1673d) 

(the  Act).  We  have  found  that  the 
weighted-average  margin  for  the 
company  being  investigated  is  de 
minimis. 

Case  History 

On  September  22, 1988,  we  made  a 
negative  preliminary  determination  in 
this  case  (53  FR  37827 — September  28, 
1988).  The  following  events  have 
occurred  since  the  publication  of  that 
notice. 

We  verified  the  responses  submitted 
by  Advance  Thermo  Control,  Ltd.  (ATC) 
in  Hong  Kong  from  October  3  to  October 
7, 1988.  We  received  no  request  for  a 
public  hearing,  nor  did  we  receive  any 
written  comments,  from  any  of  the 
interested  parties. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  thermostatically 
controlled  appliance  plugs  and  internal 
probe  thermostats  therefor. 

For  purposes  of  this  investigation,  the 
term  thermostatically  controlled 
appliance  plug  refers  to  any  device 
designed  to  connect  an  electrical  outlet 
(typically  a  common  wall  receptacle) 
with  a  small  cooking  appliance  of  2,000 
watts  or  less  (typically  a  griddle,  deep 
fryer,  frying  pan,  multicooker,  and/or 
wok)  and  regulate  the  flow  of 
electrically  and  thus  the  temperature 
therein:  consisting  of  (1)  a  probe 
thermostat  encased  in  a  single  housing 
set  with  a  temperature  control  knob 
(typically  a  dial  calibrated  with  various 
temperature  settings),  and  (2)  a  cord  set. 

The  term  internal  probe  thermostat 
refers  to  any  device  designed  to  regulate 
automatically  the  flow  of  electricity,  and 
thus  the  temperature,  in  a  small  heating 
apparatus  of  2,000  watts  or  less 
(typically  small  cooking  appliances); 
consisting  of  a  stainless  steel  tube 
(which  connects  to  the  heating 
apparatus)  and  other  components  used 
for  thermostatic  control. 

The  products  are  currently  provided 
for  under  item  numbers  711.7820  and 
711.7840  of  the  Tariff  Schedules  of  the 
United  States,  Annotated  (TSUSA)  and 
are  currently  classifiable  under  item 
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numbers  9032.10.00, 9032.20.00, 

9032.89.60,  9032.90.60,  and  9033.00.00  of 
the  Harmonized  Tariff  Schedule  (HTS). 

Period  of  Investigation 

Because  the  original  period  of 
investigation  from  November  1, 1987 
through  April  30, 1988  would  not  have 
captured  an  adequate  number  of  sales, 
we  extended  the  period  of  investigation 
in  order  to  encompass  the  twelve 
months  from  May  1, 1987  through  April 
30, 1988,  instead  of  using  the  six-month 
period  defined  by  §  353.38(a)  of  our 
regulations. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor  from  Hong  Kong  in  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
with  the  foreign  market  value  for  ATC, 
using  the  data  provided  in  the 
responses. 

For  purposes  of  our  preliminary 
determination,  we  disregarded  certain 
sales  reported  by  ATC  as  being  sales  to 
the  United  States  since  it  was  unclear 
whether  these  were  United  States  or 
third-country  sales  and  the  number  of 
these  sales  was  insignificant.  During 
verification,  we  ascertained  that  these 
sales  involved  merchandise  ultimately 
destined  to  the  United  States  which 
were  merely  transshipped  through  a 
third  country.  Therefore,  we  have 
considered  these  sales  as  sales  to  the 
United  States  for  purposes  of  our  final 
determination. 

Because  there  were  no  home-market 
sales  of  the  subject  merchandise  during 
the  period  of  investigation,  we  used 
ATC's  sales  of  probe  thermostats  to 
Canada  for  purposes  of  comparison  with 
sales  to  the  United  Stales,  as  provided 
by  section  773(a)(1)(B)  of  the  Act. 

United  States  Price 

We  based  United  States  price  on 
purchase  price  (PP),  in  accordance  with 
section  772(b)  of  the  Act,  because  the 
merchandise  was  sold  to  an  unrelated 
purchaser  in  the  United  States  prior  to 
its  importation.  W'e  calculated  purchase 
price  based  on  the  f.o.b.  or  c.  &  f.  packed 
prices  to  U.S.  customers.  We  made 
deductions,  where  appropriate,  for 
foreign  inland  freight  and  ocean  or  air 
freight. 

ATC  also  claimed  an  upward 
adjustment  to  purchase  price  to  reflect 
the  fact  that  it  gave  a  discount  on 
certain  U.S.  sales  where  the  U.S. 
customer  provided  engineering 
assistance  to  ATC.  We  disallowed  this 
adjustment  because  respondent  was 
unable  during  verification  to  document 


or  quantify  either  the  discount  or  the 
amount  of  engineering  assistance 
provided. 

Foreign  Market  Value 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  we  calculated 
foreign  market  value  based  on  f.o.b.  or  c. 
&  f.  packed  prices  to  unrelated 
purchasers  in  Canada.  We  made 
deductions,  where  appropriate,  for 
foreign  inland  freight  and  ocean  or  air 
freight.  In  accordance  with  §  353.16  of 
our  regulations,  where  there  was  no 
identical  product  in  the  third-country 
market  with  which  to  compare  a  product 
in  the  United  States,  we  made  an 
adjustment  to  the  foreign  market  value 
of  similar  merchandise  to  account  for 
differences  in  the  physical 
characteristics  of  the  merchandise. 

In  accordance  with  §  353.15  of  our 
regulations,  we  made  an  adjustment  for 
differences  in  circumstances  of  sale  for 
credit  expenses.  In  order  to  adjust  for 
differences  in  packing  between  the  two 
markets,  we  deducted  Canadian  packing 
costs  from  foreign  market  value  and 
added  U.S.  packing  costs. 

Currency  Conversion 

We  made  currency  conversions  in 
accordance  with  §  353.56(a)(1)  of  our 
regulations.  W'e  made  all  currency 
conversations  using  the  daily  exchange 
rates  certified  by  the  Federal  Reserve 
Bank  of  New  York. 

Verification 

As  provided  in  section  776(d)  of  the 
Act,  we  verified  all  information  used  in 
reaching  the  final  determination  in  this 
investigation.  W'e  used  standard 
verification  procedures,  including 
examination  of  relevant  accounting 
records  and  original  source  documents 
provided  by  the  respondent. 

Final  Result 

The  weighted-average  dumping 
margin  for  all  manufacturers,  producers, 
and  exporters  in  Hong  Kong  of  the 
merchandise  subject  to  this 
investigation  is  0.06  percent  ad  valorem, 
which  is  de  minimis. 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d)). 

)an  W.  Mares, 

Assistant  Secretary  for  Import 
Administration. 

December  15, 1988. 

(FR  Doc.  88-28558  Filed  12-12-88;  8;45  am) 
BILLING  CODE  3510-OS-M 


IA-588-805] 

Final  Determination  of  Sales  at  Less 
than  Fair  Value;  Thermostatically 
Controlled  Appliance  Plugs  and 
Internal  Probe  Thermostats  Therefor 
From  Japan 

agency:  Import  Administration, 
International  Trade  Administration. 
Commerce. 
action:  Notice. 


summary:  We  have  determined  that 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor  from  Japan  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  We  have  notified 
the  U.S  Internal  Trade  Commission 
(ITC)  of  our  determination  and  have 
directed  the  U.S.  Customs  Service  to 
continue  to  suspend  liquidation  of  all 
entries  of  the  subject  merchandise  from 
Japan  as  described  in  the  “Suspension 
of  Liquidation"  section  of  this  notice. 
EFFECTIVE  DATE:  December  13, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alain  Letort  or  Jane  Siegel,  Office  of 
Agreements  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington  DC  20230, 
telephone:  202/377-3818  (Letort)  or  202/ 
377-0409  (Siegel). 

SUPPLEMENTARY  INFORM ATIO'C 

Final  Determination 

We  have  determined  that 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor  from  Japan  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  section  735  of  the  Tariff  Act  of  1930, 
as  amended  (19  U.S.C.  1673d)  (the  Act). 
The  estimated  margin  of  sales  at  less 
than  fair  value  is  63.64  percent  ad 
valorem,  as  shown  in  the  "Suspension  of 
Liquidation”  section  of  this  notice. 

Case  History 

On  September  22, 1988,  we  made  an 
affirmative  preliminary  determination  in 
this  case  (53  FR  37828 — September  28, 
1988).  Since  the  publication  of  that 
notice,  we  have  received  no  response  or 
comments  from  Toshiba  Heating 
Appliance  Co.  Ltd.  (Toshiba),  which 
accounted  for  virtually  all  the  exports  to 
the  United  States  from  Japan  during  the 
period  of  investigation.  We  have 
received  no  comments  from  any  other 
interested  party  in  this  investigation. 
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Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  thermostatically 
controlled  appliance  plugs  and  internal 
probe  thermostats  therefor. 

For  purposes  of  this  investigation,  the 
term  thermostatically  controlled 
appliance  plug  refers  to  any  device 
designed  to  connect  an  electrical  outlet 
(typically  a  common  wall  receptacle] 
with  a  small  cooking  appliance  of  2,000 
watts  or  less  (typically  a  griddle,  deep 
fryer,  frying  pan,  multicooker,  and/or 
wok)  and  regulate  the  flow  of  electricity 
and  thus  the  temperature  therin; 
consisting  of  (1)  a  probe  thermostat 
encased  in  a  single  housing  set  with  a 
temperature  control  knob  (typically  a 
dial  calibrated  with  various  temperature 
settings),  and  (2)  a  cord  set. 

The  term  internal  probe  thermostat 
refers  to  any  device  designed  to  regulate 
automatically  the  flow  of  electricity,  and 
thus  the  temperature,  in  a  small  heating 
apparatus  of  2,000  watts  or  less 
(typically  small  cooking  appliances); 
consisting  of  a  stainless  steel  tube 
(which  connects  to  the  heating 
apparatus)  and  other  components  used 
for  thermostatic  control. 

The  products  are  currently  provided 
for  under  item  numbers  711.7820  and 
711.7840  of  the  Tariff  Schedules  of  the 
United  States,  Annotated  (TSUSA)  and 
are  currently  classifiable  under  item 
numbers  9032.10.00,  9032.20.00, 

9032.89.60,  9032.90.60,  and  9033.00.00  of 
the  Harmonized  Tariff  Schedule  (HTS). 

Period  of  Investigation 

The  period  of  investigation  for 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor  from  Japan  extends  from 
Novermber  1, 1987  through  April  30, 

1988. 

Fair  Value  Comparisons 

To  determine  whether  the  sales  of  the 
subject  merchandise  in  the  United  Sates 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price,  based 
on  the  best  information  available,  with 
the  foreign  market  value,  also  based  on 
the  best  information  available.  We  used 
the  best  information  available,  as 
required  by  section  776(c)  of  the  Act, 
because  no  questionnaire  responses 
were  submitted. 

United  States  Price 

Since  we  did  not  have  specific  data  as 
to  the  quantities  and  prices  of  the 
subject  merchandise  sold  in  the  United 
States,  we  used  the  price  information 
provided  in  the  petition  as  the  best 
information  available,  pursuant  to 
section  776(c)  of  the  Act.  We  used  the 


packed  United  States  price  estimated  by 
petitioner  minus  deductions  for  foreign 
inland  freight,  ocean  freight,  U.S. 
customs  duty,  brokerage  and  handling 
charges,  and  U.S.  inland  freight. 

Foreign  Market  Value 

Since  we  did  not  have  specific  data  as 
to  the  quantities  and  prices  of  the 
subject  merchandise  sold  in  Japan  or 
third  countries,  we  used  the  constructed 
value  of  the  subject  merchandise 
provided  in  the  petition  as  the  best 
information  available,  pursuant  to 
section  776(c)  of  the  Act.  The 
constructed  value  calculated  in  the 
petition  was  based  on  petitioner’s 
manufacturing  cost  for  the  fourth  quarter 
of  1987,  adjusted  to  reflect  Japanese 
manufacturing  costs,  with  the  statutorily 
mandated  addition  of  10  percent  of  the 
cost  of  manufacture  for  general 
expenses  and  8  percent  of  the  cost  of 
manufacture  plus  general  expenses  for 
profit. 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor  from  Japan  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  September  28, 
1988,  the  date  of  publication  of  the 
preliminary  determination  in  the  Federal 
Register.  The  U.S.  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  amount  by 
which  the  foreign  market  value  of  the 
merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price,  which  is  63.64  percent  ad  valorem. 
This  suspension  of  liquidation  will 
remain  in  effect  until  further  notice. 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  the  ITC  determines 
that  material  injury,  or  threat  of  material 
injury,  does  not  exist  in  this  case,  this 
proceeding  will  be  terminated  and  all 
securities  posted  as  a  result  of 
suspension  of  liquidation  will  be 
refunded.  If,  however,  the  ITC 
determines  that  material  injury,  or  threat 
of  material  injury,  does  exist,  we  will 
issue  an  antidumping  duty  order 
directing  Customs  officers  to  assess  an 
antidumping  duty  on  thermostatically 
controlled  appliance  plugs  and  internal 
probe  thermostats  therefor  from  Japan 
which  are  entered,  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
the  date  on  which  liquidation  was 
suspended.  The  antidumping  duty  will 


equal  the  amount  by  which  the  foreign 
market  value  of  the  subject  merchandise 
exceeds  United  States  price. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673(d)). 

Jan  W.  Mares, 

Assistant  Secretary  far  Import 
Administration. 

(FR  Doc.  88-28557  Filed  12-12-88;  8:45  am) 
BILLING  CODE  3510-DS-M 


[A-5S7-801] 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Thermostatically 
Controlled  Appliance  Plugs  and 
Internal  Probe  Thermostats  Therefor 
From  Malaysia 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

summary:  We  have  determined  that 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor  from  Malaysia  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  We  have  notified 
the  U.S.  International  Trade 
Commission  (ITC)  of  our  determination 
and  have  directed  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  the  subject 
merchandise  from  Malaysia  as 
described  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 
EFFECTIVE  DATE:  December  13, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alain  Letort  or  Jane  Siegel,  Office  of 
Agreements  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230, 
telephone:  202/377-3818  (Letort)  or  202/ 
377-0409  (Siegel). 

SUPPLEMENTARY  INFORMATION: 

Final  Determination 

We  have  determined  that 
thermostatically  controlled  applicance 
plugs  and  internal  probe  thermostats 
therefor  from  Malaysia  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  section  735  of  the  Tariff  Act  of  1930, 
as  amended  (19  U.S.C.  1673d)  (the  Act). 
The  estimated  margin  of  sales  at  less 
than  fair  value  is  28.13  percent  ad 
valorem,  as  shown  in  the  “Suspension  of 
Liquidation”  section  of  this  notice. 
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Case  History 

On  September  22, 1988,  we  made  an 
affirmative  preliminary  determination  in 
this  case  (53  FR  37830 — September  28, 
1988).  Since  the  publication  of  that 
notice,  we  have  received  no  response  or 
comments  from  Power  Electronics  Sdn. 
Bhd.  (Power),  which  accounted  for 
virtually  all  the  exports  to  the  United 
States  from  Malaysia  during  the  period 
of  investigation.  We  have  received  no 
comments  from  any  other  interested 
party  in  this  investigation. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  thermostatically 
controlled  appliance  plug  and  internal 
probe  thermostats  therefor. 

For  purposes  of  this  investigation,  the 
term  thermostatically  controlled 
appliance  plug  refers  to  any  device 
designed  to  connect  an  electrical  outlet 
(typically  a  common  wall  receptacle) 
with  a  small  cooking  appliance  of  2,000 
watts  or  less  (typic^ly  a  griddle,  deep 
fryer,  frying  pan,  multicooker,  and/or 
wok)  and  regulate  the  flow  of  electricity 
and  thus  the  temperature  therein; 
consisting  of  (1)  a  probe  thermostat 
encased  in  a  single  housing  set  with  a 
temperature  control  knob  (typically  a 
dial  calibrated  with  various  temperature 
settings),  and  (2)  a  code  set. 

The  term  internal  probe  thermostat 
refers  to  any  device  designed  to  regulate 
automatically  the  flow  of  electricity,  and 
thus  the  temperature,  in  a  small  hearing 
apparatus  of  2,000  watts  or  less 
(typically  small  cooking  appliances); 
consisting  of  a  stainless  steel  tube 
(which  connects  to  the  heating 
apparatus)  and  other  components  used 
for  thermostatic  control. 

The  products  are  currently  provided 
for  under  item  numbers  711.7820  and 
711.7840  of  the  Tariff  Schedules  of  the 
United  States,  Annotated  (TSUSA)  and 
are  currently  classifiable  under  item 
numbers  9032.10.00, 9032.20.00, 

9032.89.60,  9032.9a6a  and  9032.00.00  of 
the  Harmonized  Tariff  Schedule  (HTS). 

Period  of  Investigation 

The  period  of  investigation  for 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor  from  Malaysia  extends  from 
November  1, 1987  tlu'ough  April  30, 1988. 

Fair  Value  Comparisons 

The  determine  whether  the  sales  of 
the  subject  merchandise  in  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price, 
based  on  the  best  information  available, 
with  the  foreign  market  value,  also 
based  on  the  best  information  available. 


We  used  the  best  information  available, 
as  required  by  section  776(c)  of  the  Act, 
because  Power  failed  to  respond  to 
sections  B  through  D  of  our 
questionnaire. 

United  States  Price 

Since  we  did  not  have  speciHc  data  as 
to  the  quantities  and  prices  of  the 
subject  merchandise  sold  in  the  United 
States,  we  used  the  price  information 
provided  in  the  petition  as  the  best 
information  available,  pursuant  to 
section  776(c]  of  the  Act.  We  used  the 
packed  United  States  price  estimated  by 
petitioner  minus  deductions  for  foreign 
inland  freight,  ocean  freight,  brokerage 
and  handling  charges,  and  U.S.  inland 
freight. 

Foreign  Market  Value 

Since  we  did  not  have  speciBc  data 
with  respect  to  the  quantities  and  prices 
of  the  subject  merchandise  sold  in 
Malaysia  or  third  countries,  we  used  the 
constructed  value  of  the  subject 
merchandise  provided  in  the  petition  as 
the  best  information  available,  pursuant 
to  section  776(c)  of  the  Act.  The 
constructed  value  calculated  in  the 
petition  was  based  on  petitioner's 
manufacturing  cost  for  the  fourth  quarter 
of  1987,  adjusted  to  reflect  Malaysian 
manufacturing  costs,  with  the  statutorily 
mandated  addition  of  10  percent  of  the 
cost  of  manufacture  for  general 
expenses  and  8  percent  of  the  cost  of 
manufacture  plus  general  expenses  for 
profit 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor  from  Malaysia  that  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption,  on  or  after  September  28, 
1988,  the  date  of  publication  of  the 
preliminary  determination  in  the  Federal 
Register.  The  U.S.  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  amoimt  by 
which  the  foreign  market  value  of  the 
merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price,  which  is  28.13  percent  ad  valorem. 
This  suspension  of  liquidation  will 
remain  in  effect  until  further  notice. 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  the  ITC  determines 
that  material  injury,  or  threat  of  material 
injury,  does  not  exist  in  this  case,  this 
proceeding  will  be  terminated  and  all 


securities  posted  as  a  result  of 
suspension  of  liquidation  will  be 
refunded.  If.  however,  the  ITC 
determines  that  material  injury,  or  threat 
of  material  injury,  does  exist,  we  will 
issue  an  antidumping  duty  order 
directing  Customs  officers  to  assess  an 
antidumping  duty  on  thermostatically 
controlled  appliance  plugs  and  internal 
probe  thermostats  therefor  from 
Malaysia,  which  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  on 
which  liquidation  was  suspended.  The 
antidumping  duty  will  equal  the  amount 
by  which  the  foreign  market  value  of  the 
subject  merchandise  exceeds  United 
States  price. 

This  determination  is  published 
pursuant  to  section  753(d)  of  the  Act  (19 
U.S.C.  1673d(d)). 

Jan  W.  Mares, 

Assistant  Secretary  for  Import 
Administration. 

December  5, 1986. 

[FR  Doc.  88'28558  Filed  12-12-88;  8:45  am] 
BILUNO  CODE  3610-DS-ll 


[A-583-801] 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  ThermostaticaHy 
Controlled  AppUance  Plugs  and 
Internal  Probe  Thermostats  Therefor 
From  Taiwan 

agency:  Import  Administration, 
Internationa  Trade  Administration. 
Conunerce. 

action:  Notice. 


SUMMARY:  We  have  determined  that 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor  from  Taiwan  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  We  have  notified 
the  U.S.  International  Trade 
Commission  (ITC)  of  our  determination 
and  have  directed  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  the  subject 
merchandise  from  Taiwan  as  described 
in  the  “Suspension  of  Liquidation” 
section  of  this  notice. 

EFFECTIVE  DATE:  December  13, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alain  Letort  or  Jane  Siegel,  Office  of 
Agreements  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230, 
telephone:  202/377-3818  (Letort)  or  202/ 
377-0409  (Siegel). 
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SUPPLEMENTARY  INFORMATION: 

Final  Determination 
We  have  determined  that 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor  from  Taiwan  are  being,  or  are 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  section  735  of  the  Tariff  Act  of  1930, 
as  amended  (19  U.S.C.  1673d)  (the  Act). 
The  estimated  margin  of  sales  at  less 
than  fair  value  is  34.47  percent  ad 
valorem,  as  shown  in  the  “Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

On  September  22, 1988,  we  made  an 
affirmative  preliminary  determination  in 
this  case  (53  FR  37831 — September  28, 
1988).  Since  the  publication  of  that 
notice,  we  have  received  no  response  or 
comments  from  Cheng  Da  Electronics 
Co  Ltd.,  Etowah  Taiwan  Enterprises  Co. 
Ltd.,  Inwardness  Enterprise  Co.  Ltd.,  and 
Shin  Chin  Industrial  Co.  Ltd.,  which 
accounted  for  virtually  all  the  exports  to 
the  United  States  from  Taiwan  during 
the  period  of  investigation.  We  have 
received  no  comments  from  any  other 
interested  party  in  this  investigation. 
Scope  of  Investigation 
The  products  covered  by  this 
investigation  are  thermostatically 
controlled  appliance  plugs  and  internal 
probe  thermostats  therefor. 

For  purposes  of  this  investigation,  the 
term  thermostatically  controlled 
appliance  plug  refers  to  any  device 
designed  to  connect  an  electrical  outlet 
(typically  a  common  wall  receptacle) 
with  a  small  cooking  appliance  of  2,000 
watts  or  less  (typically  a  griddle,  deep 
fryer,  frying  pan,  multicooker,  and/or 
wok)  and  regulate  the  flow  of  electricity 
and  thus  the  temperature  therein; 
consisting  of  (1)  a  probe  thermostat 
encased  in  a  single  housing  set  with  a 
temperature  control  knob  (typically  a 
dial  calibrated  with  various  temperature 
settings),  and  (2)  a  cord  set. 

The  term  internal  thermostat  refers  to 
any  device  designed  to  regulate 
automatically  the  flow  of  electricity,  and 
thus  the  temperature,  in  a  small  heating 
apparatus  of  2,000  wats  or  less  (typically 
small  cooking  appliances);  consisting  of 
a  stainless  steel  tube  (which  connects  to 
the  heating  apparatus)  and  other 
components  used  for  thermostatic 
control. 

The  products  are  currently  provided 
for  under  item  numbers  711.7820  and 
711.7840  of  ihe  Tariff  Schedules  of  the 
United  States,  Annotated  (TSUSA)  and 
are  currently  classifiable  under  item 
numbers  9032.10.00,  9032.20.00, 
9032.89.60,  9032.90.60,  and  9033.00.00  of 
the  Harmonized  Tariff  Schedule  (HTS);  - 


Period  of  Investigation 

The  period  of  investigation  for 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor  from  Taiwan  extends  from 
November  1, 1987  through  April  30, 1988. 

Fair  Value  Comparisons 

To  determine  whether  the  sales  of  the 
subject  merchandise  in  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price, 
based  on  the  best  information  available, 
with  the  foreign  market  value,  also 
based  on  the  best  information  available. 
We  used  the  best  information  available, 
as  required  by  section  776(c)  of  the  Act, 
because  no  questionnaire  responses 
were  submitted. 

United  States  Price 

Since  we  did  not  have  specific  data  as 
to  the  quantities  and  prices  of  the 
subject  merchandise  sold  in  the  United 
States,  we  used  the  price  information 
provided  in  the  petition  as  the  best 
information  available,  pursuant  to 
section  776(c)  of  the  Act.  We  used  the 
packed  United  States  price  estimated  by 
petitioner  minus  deductions  for  foreign 
inland  freight,  ocean  freight,  brokerage 
and  handling  charges,  and  U.S.  inland 
freight. 

Foreign  Market  Value 

Since  we  did  not  have  speciHc  data 
with  respect  to  the  quantities  and  prices 
of  the  subject  merchandise  sold  in 
Taiwan  or  third  countries,  we  used  the 
constructed  value  of  the  subject 
merchandise  provided  in  the  petition  as 
the  best  information  available,  pursuant 
to  section  776(c)  of  the  Act.  The 
constructed  value  calculated  in  the 
petition  was  based  on  petitioner's 
manufacturing  cost  for  the  fourth  quarter 
of  1987,  adjusted  to  reflect  Taiwanese 
manufacturing  costs,  with  the  statutorily 
mandated  addition  of  10  percent  of  the 
cost  of  manufacture  for  general 
expenses  and  8  percent  of  the  cost  of 
manufacture  plus  general  expenses  for 
profit. 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor  from  Taiwan  that  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption,  on  or  after  September  28, 
1988,  the  date  of  publication  of  the 
preliminary  determination  ifi  the  Federal 
Register.  The  U.S.  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated'amount  by 


which  the  foreign  market  value  of  thp 
merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price,  which  is  34.47  percent  ad  valorem. 
This  suspension  of  liquidation  will 
remain  in  effect  until  further  notice. 

Article  VI:5  of  the  General  Agreement 
on  Tariffs  and  Trade  provides  that  “[n]o 
product  *  *  *  shall  be  subject  to  both 
antidumping  and  countervailing  duties 
to  compensate  for  the  same  situation  of 
dumping  or  export  subsidization.”  This 
provision  is  implemented  by  section 
772(d)(1)(D)  of  the  Act,  which  prohibits 
assessing  dumping  duties  on  the  portion 
of  the  margin  attributable  to  export 
subsidies,  since  there  is  no  reason  to 
require  a  cash  deposit  or  bond  for  that 
amount.  However,  in  the  parallel 
countervailing  duty  investigation  of  the 
same  merchandise  from  Taiwan,  the 
suspension  of  liquidation  on  entries  of 
the  subject  merchandise  was  terminated 
on  October  7, 1988  in  accordance  with 
Article  5:3  of  the  Agreement  on 
Interpretation  and  Application  of 
Articles  VI,  XVI,  and  XXIII  of  the 
General  Agreement  on  Tariffs  and 
Trade.  Since  no  cash  deposit  or  bond  is 
currently  being  posted  in  the 
countervailing  duty  investigation,  the 
level  of  export  subsidies  (as  determined 
in  the  final  affirmative  countervailing 
duty  determination  on  thermostatically 
controlled  appliance  plugs  and  internal 
probe  thermostats  therefor  from 
Taiwan)  will  not  be  subtracted  from  the 
dumping  margin  for  cash  deposit  or 
bonding  purposes.  If  the  ITC  makes  an 
affirmative  determination  of  injury  in 
both  investigations,  the  level  of  export 
subsidies  will  be  subtracted  from  the 
dumping  margin  for  cash  deposit  or 
bonding  purposes. 

The  cash  deposit  or  bonding  rate 
established  in  the  preliminary 
determination  of  sales  at  less  than  fair 
value  shall  remain  in  effect  with  respect 
to  entries,  or  withdrawals  from 
warehouse,  made  prior  to  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  This  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  the  ITC  determines 
that  material  injury,  or  threat  of  material 
injury,  does  not  exist  in  this  case,  this 
proceeding  will  be  terminated  and  all 
securities  posted  as  a  result  of 
suspension  of  liquidation  will  be 
refunded.  If,  however,  the  ITC  / 

■  determines  that'riihtdrihl  iiijui'yi'cir  threat 
of  material  injury,  does  exist,  we  will 
issue  an  antidumping  duty  order 

■  directing  Customs  officers  to  assess  an 
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antidumping  duty  on  thermostatically 
controlled  applicance  plugs  and  internal 
probe  thermostats  therefor  from  Taiwan 
which  are  entered,  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
the  date  on  which  liquidation  was 
suspended.  The  antidumping  duty  will 
equal  the  amount  by  which  the  foreign 
market  value  of  the  subject  merchandise 
exceeds  United  States  price. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673(d)). 
fan  W.  Mares, 

Assistant  Secretary  for  Import 
Administration. 

December  5, 1988. 

(FR  Doc.  88-28559  Filed  12-12-88;  8;45  am) 
BILLINQ  CODE  3S10-DS-M 


National  Oceanic  and  Atmospheric 
Administration 

Final  Approval  of  Amendment;  Florida 
Coastal  Zone  Management  Program 

agency:  National  Oceanic  and 
Atmospheric  Administration,  National 
Ocean  Service.  Office  of  Ocean  and 
Coastal  Resource  Management. 

ACTION:  Approval  of  amendment  to 
Florida  Coastal  Program. 

summary:  The  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM). 
National  Ocean  Service,  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  received  a 
request  from  the  State  of  Florida  to 
amend  the  Florida  Coastal  Management 
Program  (FCMP)  to  incorporate 
legislative  changes  to  three  Chapters  of 
Florida  Statutes:  Creation  of  the  Marine 
Fisheries  Commission,  Chapter  370  F.S.; 
measures  to  protect  surface  and  ground 
water,  Chapter  376  F.S.:  and,  the  Warren 
S.  Henderson  Wetlands  Protection  Act 
of  1984,  and  related  changes  to  Chapter 
403  F.S.  The  State's  request  was  made 
pursuant  to  section  306(g)  of  the  Coastal 
Zone  Management  Act  of  1972,  as 
amended  (CZMA),  16  U.S.C.  14559(g) 
and  implementing  regulations  at  15  CFR 
923.81.  These  amendments  to  the  FCMP 
provide  new  policy  for,  and  a  new  entity 
to  promulgate  regulations  dealing  with 
living  marine  resources  (Chapter  370 
F’.S.);  provide  additional  regulatory 
authority  and  funds  to  protect  Florida's 
ground  water  resources  (Chapter  378 
F.S.);  and  update  and  clarify  the  State 
regulatory  policies  and  procedures  for 
protecting  wetlands.  (Chapter  403  F.S.) 

Notice  is  hereby  given  that  the 
Director  of  the  Office  of  Ocean  and 
Coastal  Resource  Management  has 
reviewed  the  amendment  request  and 
has  made  a  determination  that  the 


FCMP  as  amended  will  still  constitute 
an  approvable  program  and  that  the 
procedural  requirements  of  section 
306(c)  of  the  CZMA  have  been  met. 

Notice  of  intent  to  approve  the 
amendment  was  published  in  the 
Federal  Register  on  Wednesday,  March 
2, 1988,  and  interested  parties  had  until 
April  1, 1988  to  comment  on  the 
proposed  changes.  A  full  text  of  the 
proposed  amendment  along  with  an 
environmental  assessment  was 
distributed  to  Federal  agencies  and 
other  interested  parties.  All  comments 
have  been  responded  to  and  Final 
Findings  of  Approvability  approved  by 
the  Director  of  OCRM.  The  above 
mentioned  amendment  is  now  officially 
a  part  of  the  federally-approved  Florida 
CZMP. 

Inquiries  regarding  this  program 
should  be  addresssed  to:  Mr.  William 
Millhouser,  Regional  Manager,  South 
Atlantic  and  Gulf  Regions,  Office  of 
Ocean  and  Coastal  Resource 
Management,  1825  Connecticut  Avenue, 
Washington,  DC  20235,  (202)  673-5138. 

Federal  Dumestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration 

Date:  December  4, 1988. 

Thomas  |.  Maginnis, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 

(FR  Doc.  88-28627  Filed  12-12-88:  8:45  am) 
BIUING  CODE  3510-08-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Guaranteed  Access 
Levels  for  Certain  Cotton  and  Man- 
Made  Fiber  Textile  Products  Exported 
From  the  Dominican  Republic 

December  8. 1988. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
guaranteed  access  levels. 

EFFECTIVE  DATE:  December  8. 1988. 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212. 

SUPPLEMENTARY  INFORMATION:  In  a 

Memorandum  of  Understanding  dated 
May  20, 1988,  the  Governments  of  the 


United  States  and  the  Dominican 
Republic  agreed  to  establish  guaranteed 
access  levels  for  certain  cotton  and 
man-made  fiber  textile  products 
exported  from  the  Dominican  Republic 
during  the  period  December  1, 1988 
through  May  31, 1989. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  TarilT 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  published  on  December  16. 
1987).  A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  Annotated 
(see  Federal  Register  notice  53  FR  44937, 
published  on  November  7, 1988).  Also 
see  51  FR  21208,  published  on  June  11, 
1986;  52  FR  26057,  published  on  July  10, 
1987;  and  53  FR  23143,  published  on  June 
20. 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  ail  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

Philip  J.  Martello, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

December  8. 1988. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229 

Dear  Mr.  Commissioner  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973.  as  further  extended  on  July  31. 1986; 
pursuant  to  the  Memorandum  of 
Understanding  dated  May  20, 1988  between 
the  Governments  of  the  United  States  and  the 
Dominican  Republic;  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3. 1972.  as  amended,  and  the  S(iecial 
Access  Program  as  set  forth  in  51  FR  21208 
(June  11. 1986)  and  52  FR  26057  (July  10. 1987). 
effective  on  December  8. 1988,  guaranteed 
access  levels  are  established  for  properly 
certihed  textile  products  in  the  categories 
listed  below.  These  products  shall  be 
assembled  in  the  Dominican  Republic  from 
fabric  formed  and  cut  in  the  United  States 
and  exported  from  the  Dominican  Republic 
during  the  period  which  began  on  Decemlter 
1. 1988  and  extends  through  May  31. 1989; 


Category 

Guaranteed  access  levels 

338/636 . 

500.000  doz. 

339/639 . 

500.000  doz. 
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Category 

Guaranteed  access  levels 

340/640 . 

500,000  doz. 

342/642 . . . 

500,000  doz. 

347/348/647/648 . 

1,750,000  doz. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rica 
The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(aKl). 

Sincerely, 

Philip  J.  Martello, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

IFR  Doc.  88-28561  Filed  12-12-86;  8:45  am) 
BILUNQ  CODE  36ia-OR-M 


Adjustment  of  Import  Limits  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  In  the  People’s  Republic 
of  Bangladesh 

December  8, 1988. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITAl. 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  December  15. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port. 

For  information  on  embargoes  and  quota 
re-openings,  call  (202)  377-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amenckd  (7 
U.S.C  1854). 

The  current  limits  for  Categories  340/ 

640  and  342/642  are  being  increased  by 
application  of  swing,  reducing  Category 

641  to  account  for  the  swing  applied. 

The  limit  for  Categories  340/640  is  being 
increased  also  for  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  T.S.U.S.A. 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  Tariff  Schedules  of  the 
Unit^  States  Annotated  (see  Federal 
Register  notice  52  FR  '47745,  published 


on  December  16i.  1987).  A  description  of 
the  textile  and  apparel  categories  in 
terms  of  HTS  numbers  is  available  in 
the  CORRELATION:  Textile  and 
Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  Annotated  (see  Federal 
Register  notice  53  FR  44937,  published 
on  November  7, 1988).  Also  see  53  FR 
752,  published  on  January  12, 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

Philip  ).  Martello, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

December  8. 1988. 

Commissioner  of  Customs. 

Department  of  the  Treasury,  Washington,  DC 
20229 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  7, 1988  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man¬ 
made  fiber  textile  products,  produced  -or 
manufactured  in  Bangladesh  and  exported 
during  the  period  which  began  on  February  1, 
1988  and  extends  through  January  31, 1989. 

Effective  on  December  15, 1988,  the 
directive  of  January  7, 1988  is  amended 
further  to  adjust  the  limits  for  cotton  and 
man-made  fiber  textile  products  in  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agrc'einent 
between  the  Governments  of  the  United 
States  and  Bangladesh; 


Category  |  Adjusted  12-mo.  limit ' 


340/640 . 1 

1,594,065  doz. 

342/642 . 

222,473  doz. 

641 . 

389,943  doz. 

*  The  limits  have  not  been  adjusted  to  account  for 
any  imports  exported  after  January  31, 1988. 


Ihe  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  diat 
these  actions  fall  within  the  fcaeign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553{aKl). 

Sincerely, 

Philip  J.  Martello, 

Acting  CI}airman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

(FR  Doc.  88-28562  Filed  12-12-68;  8:45  am] 
BIUING  CODE  3510-OR-M 


Establishment  of  an  Import  Limit  for 
Certain  Man-Made  Fiber  Textile 
Products  Exported  From  the 
Dominican  Republic 

December  8, 1988. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit. 


EFFECTIVE  DATE:  December  15, 1988. 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854);  Article  3  of  the  Arrangement 
Regarding  International  Trade  in  Textiles. 

FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port. 

For  information  on  embargoes  and  quota 
re-openings,  call  (202)  377-3715. 
SUPPLEMENTARY  INFORMATION: 

Inasmuch  as  a  mutually  satisfactory 
solution  between  the  U.S.  Government 
and  the  Government  of  the  Dominican 
Republic  has  not  been  reached  for 
Category  633  and  the  sixty-day 
consultation  period  stipulated  under 
Article  3  of  the  Mulitifiber  Arrangement 
has  expired,  the  U,S.  Government  has 
decide  to  control  imports  in  this 
cate.gory  for  the  period  June  30, 1988 
through  June  29, 1989. 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categoi7  633.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  the  Dominican  Republic, 
further  notice  will  be  published  in  the 
Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  T.S.U.S.A. 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  Tariff  Schedules  of  the 
United  States  Annotated  (see  Federal 
Register  notice  52  FR  47745,  published 
on  Deoeraber  16, 1987).  Also  see  53  FR 
27214,  published  on  Jiily  19, 1988. 

Philip  |.  Martello, 

Acting  Chairman,  Committee  for  the 
Implemetation  of  Textile  Agreements. 
Committee  Tor  the  Implementation  of  Textile 
Agreements 
December  8. 1988. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229  5 
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Dear  Mr.  Commissioner;  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973,  as  further  amended  on  July  31, 1986;  and 
in  accordance  with  the  provisions  of 
Executive  Order  116.51  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  December  15, 1988,  entry  into  the 
United  States  for  consumption  of  withdrawal 
from  warehouse  for  consumption  on  man¬ 
made  fiber  textile  products  in  Category  633, 
produced  or  manufactured  in  the  Dominican 
Republic  and  exported  during  the  twelve- 
month  period  which  began  on  June  30. 1988 
and  extends  through  June  29. 1989,  in  excess 
of  54,869  dozen. 

Textile  products  in  Category  633  which 
have  been  exported  to  the  United  States  prior 
to  June  30. 1988  shall  not  be  subject  to  this 
directive. 

Textile  products  in  Category  633  which 
have  been  released  from  the  custody  of  the 
U.S.  Customs  Service  under  the  provisions  of 
19  U.S.C.  1448(b)  or  1484(a)(1)(A)  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

You  are  directed  to  charge  12,063  dozen  to 
the  limit  established  in  this  directive  for 
Category  633.  These  charges  are  for  goods 
imported  during  the  period  June  30, 1988 
through  September  30, 1988. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Philip  ).  Martello, 

Acting  Chairman.  Committee  fur  the 
Implementation  of  Textile  Agreements. 

(FR  Doc.  88-28563  Filed  12-12-88;  8;45  am| 
BILLING  CODE  3510-DK-M 


Announcement  of  Import  Limits  for 
Certain  Cotton,  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  In  India 

December  8, 1988. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  year. 

EFFECTIVE  DATE:  January  1. 1989. 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  19,56,  as  amended  (7 
U.S.C.  1854) 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 


Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6494.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION:  A  copy 
of  the  current  bilateral  textile  agreement 
between  the  Governments  of  the  United 
States  and  India  is  available  from  the 
Textiles  Division,  Economic  Bureau.  U.S. 
Department  of  State,  (202)  647-1998. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  is  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  Annotated 
(see  Federal  Register  notice  53  FR  44937, 
published  on  November  7, 1988). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

Philip  ).  Martello, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

December  8. 1988. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington, 

D.C.  20229 

Dear  Mr.  Commissioner:  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973,  as  further  amended  on  July  31, 1986: 
pursuant  to  the  Bilateral  Cotton,  Man-Made 
Fiber,  Silk  Blend  and  Other  Vegetable  Fiber 
Textile  Agreement  of  February  6, 1987,  as 
amended,  between  the  Governments  of  the 
United  States  and  India;  and  in  accordance 
with  the  provisions  of  Fjcecutive  Order  11651 
of  March  3, 1972,  as  amended,  you  are 
directed  to  prohibit,  effective  on  January  1. 
1989.  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  man¬ 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  India  and  exported  during 
the  twelve-month  period  which  begins  on 
January  1, 1989  and  extends  through 
December  31, 1989,  in  excess  of  the  following 
restraint  limits: 


C:ategofy 

12-month  restraint  limit 

Group  1: 

218 . 

6,978,319  square 

meters. 

Category 


219 . 

313  . 

314  . 

315  . 

335 . . . 

336/633 . 

338/339/340 
341 . 


12-month  restraint  limit 


35,451,800  square 
meters. 

18,671,397  square 
meters. 

4,431 ,475  square 
meters. 

7,443,103  square 
meters. 

186,147  dozen. 

465,032  dozen. 

1,310,025  dozen. 

2,867,154  dozen  of 
which  not  more  than 
1,720,292  dozen  shall 
be  in  blouses  made 
from  fabrics  with  two 
or  more  colors  in  the 
warp  and/or  filling  in 
Category  341-Y  (tariff 
numbers 


6204.22.3060, 
6206.30.3010  and 
6206.30.3030) 


342 . 

347/343. 
363 . 


426,968  dozen. 
300,147  dozen. 
22,898,000  numbers. 


Group  II: 

200,  201,  220-229, 
237,  239,  300/301, 
317,  326,  330-334, 
345,  349-352,  359- 
362.  369-S  •.  369- 
0*,  600-607,  611- 
635,  638-652,  659, 
665pt».  666-670 
and  831-859,  as  a 


109,856,763  square 
meters  equivalent. 


group.. 

Sublevels  within  Group 
II; 


300/301 

369-S.... 

640  . 

641  . 

642  . 


2,926,657  kilograms 
402,629  kilograms. 
140,526  dozen. 
831,388  dozen. 
252,647  dozen. 


*  In  Category  369-S,  only  tariff  number 
6307.10.20.10. 

*  In  Category  369-0,  all  tariff  numbers  except 

6307.10.20.10  in  369-S  and  rugs  exempt  from  the 
Bilateral  Agreement  in  tariff  numbers  5702.10.90.20, 

5702.49.10.10  and  5702.99.10.10. 

>  In  Category  665pt.,  all  tariff  numbers  except  rugs 
exempt  from  the  Bilateral  Agreement  in  tariff  num¬ 
bers  5702.10.90.30,  5702.42.20.10,  5702.92.00.10 
and  5703.20.10.00. 


Imports  charged  to  these  category  limits  for 
the  period  January  1, 1988  through  December 
31, 1988  shall  be  charged  against  the  levels  of 
restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
during  the  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  levels  set  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  India. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
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Sincerely, 

Philip  J.  Martello, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

(FR  Doc.  88-28564  Filed  12-12-88;  8:45  am] 
BILLING  CODE  SSW-DN-M 


Adjustment  of  Import  Limits  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  India 

December  9. 1988. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 


EFFECTIVE  DATE:  December  14. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6494.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION:  The 

current  limit  for  Categories  338/339/340 
is  being  increased  for  swing,  reducing 
the  limit  for  Category  219.  As  a  result, 
the  limit  for  Categories  338/339/340, 
which  is  currently  filled,  will  re-open. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Appeal  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  published  on  December  16, 
1988).  Also  see  53  FR  58,  published  on 
January  4, 1988;  and  53  FR  43467, 
published  on  October  27, 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  agreement,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  Section  204  of  the 
Agricultural  Act  of  1956  f7  U.S.C.  1854). 
Ronald  1.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Text  He  Agreements. 


Committee  for  the  Implementation  of  Textile 

Agremnents 

Decembej  9, 1988. 

Commissioner  of  Customs, 

Department  of  the  Treasury, 

Washington.  DC  20229. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  30, 1987,  as 
amended,  by  the  Chairman.  Committee  for 
the  Implementation  of  Textile  Agreements. 
That  directive  concerns  imports  of  certain 
cotton,  man-made  6ber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  India  and 
exported  during  the  period  which  began  on 
January  1, 1988  and  extends  through 
December  31, 1988. 

Effective  on  Dec.  14, 1988,  the  directive  of 
December  30, 1987  is  amended  further  to 
adjust  the  limits  for  the  following  categories, 
as  provided  under  the  terms  of  the  current 
bilateral  agreement  between  the 
Governments  of  the  United  States  and  India: 


Category 

Adjusted  12-mo  limit  • 

219 . 

41,176,200  square  yards. 
1,338,124  dozen. 

338/339/340  . 

‘  The  limits  have  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31,  1987. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(aKl). 

Sincerely, 

Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

[FR  Doc.  88-28771  Filed  12-12-88;  8:45  am) 
BILLING  CODE  3S10-DR-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

DoD  Freedom  of  Information  Act 
Program 

agency:  Department  of  Defense. 
action:  Notice. 

SUMMARY:  The  Office  of  the  Inspector 
General,  Department  of  Defense  is 
designated  a  DoD  Component  for  the 
purposes  of  responding  to  requests 
pursuant  to  the  Freedom  of  Information 
Act  (FOIA).  Consequently,  FOIA 
requests  for  Office  of  the  Inspector 
General  records  may  be  sent  to  the 
Department  of  Defense,  Office  of  the 
Inspector  General,  Assistant  Inspector 
General  for  Investigations,  400  Army 
Navy  Drive,  ATTN:  FOIA  Coordinator, 
Arlington,  VA  22202. 


DATE:  January  3, 1989,  for  all  Freedom  of 
Information  Act  requests,  appeals,  and 
legal  complaints  received  on  or  after 
January  3, 1969.  All  requests,  appeals, 
and  legal  complaints  received  prior  to 
January  3, 1989,  will  be  transferred  to 
the  Office  of  the  Inspector  General, 
Department  of  Defense,  effective  April  3, 
1989. 

FOR  FURTHER  INFORMATtON  CONTACr. 

Charlie  Y.  Talbott,  Office  of  the 
Assistant  Secretary  of  Defense  (Public 
AffairsJ,  Washington,  DC  20301-1400, 
telephone  (202)  697-1180. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

December  5, 1988. 

(FR  Doc.  88-28271  Filed  12-12-88;  8:45  am] 
BILLING  CODE  MHHH-M 


Department  of  the  Air  Force 

Privacy  Act  of  1974;  Altered  Systems 
of  Records 

agency:  Department  of  the  Air  Force. 

action:  Notice  of  three  altered  systems 
of  records  subject  to  the  Privacy  Act  of 
1974,  published  for  any  public  comment. 

SUMMARY:  The  Air  Force  is  altering 
three  existing  systems  of  records  subject 
to  the  Privacy  Act  of  1974,  as  amended 
(5  U.S.C.  552aJ. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  January 
12, 1988,  unless  comments  are  received 
which  would  result  in  a  contrary 
determination. 

ADDRESS:  Send  any  comments  to  Ms. 
Linda  G.  Adams,  SAF/AADA,  The 
Pentagon,  Washington,  D.C.  20330-1000. 
telephone;  (202)  694-3488,  AUTOVON: 
224-3488. 

SUPPLEMENTARY  INFORMATION:  The  Ail 

Force  published  systems  of  records 
notices  subject  to  the  Privacy  Act  of 
1974  in  the  Federal  Register  as  follows: 

FR  Doc.  85-10237  (50  FR  22332)  May  29,  1985 
(Compilation] 

FR  Doc.  85-14122  (50  FR  24672)  June  12, 1985 
FR  Doc.  85-15062  (50  FR  25737)  June  21, 1985 
Doc.  85-26775  (50  FR  48477)  November  8. 
1985 

FR  Doc.  85-29261  (50  FR  50337)  December  10, 

1985 

FR  Doc.  86-2527  (51  FR  4531)  February  5, 1986 
FR  Doc.  86-4546  (51  FR  7371)  March  3, 1986 
FR  Doc.  86-10044  (51  FR  16735)  May  6, 1986 
FR  Doc.  86-11696  (51  FR  18927)  May  23, 1986 
FR  Doc.  86-25787  (51  FR  41382)  November  14. 

1986 
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FR  Doc.  86-25788  (51  FR  41402)  November  14. 
1988 

FR  Doc.  86-27635  (51  FR  44332)  December  9. 
1986 

FR  Doc.  87-8139  (52  FR  11845)  April  13. 1987 
ra  Doc.  88-14507  (53  FR  24354)  June  28. 1988 
FR  Doc.  88-26193  (53  FR  45800)  November  14. 
1988 

The  speciHc  changes  to  the  altered 
systems  of  records  are  set  forth  below, 
followed  by  the  system  notices,  as 
amended,  published  in  their  entirety. 

The  Air  Force  submitted  altered 
system  reports,  as  required  by  5  U.S.C. 
552a(o)  of  the  Privacy  Act  of  1974  on 
December  2. 1988,  to  the  Administrator, 
Office  of  Information  and  Regulatory 
Affairs,  OMB;  the  President  of  the 
Senate;  and  the  Speaker  of  the  House  of 
Representatives,  pursuant  to  paragraph 
4b  of  Appendix  I  to  OMB  Circular  No. 
A-130,  ‘‘Federal  Agency  Responsibilities 
for  Maintaining  Records  About 
Individuals”  dated  December  12, 1985 
(50  FR  52730,  December  24. 1985). 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

December  8, 1988. 

F030  AF  A 

System  name:  Automated  Personnel 
Management  System  (51  FR  41382), 
November  14, 1986. 

Changes; 

Categories  of  individuals  covered  by 
the  system:  Delete  current  entry  and 
replace  with  “Personnel,  including 
military,  civilians,  contractors,  and  TDY 
personnel,  assigned  to  the  office  or  unit 
as  specified  in  the  governing  regulation 
or  operating  instruction  for  the  system." 

«  *  *  *  # 

Authority  for  maintaining  the  system: 
In  first  line,  change  “10  U.S.C.  8012"  to 
“10  U.S.C.  8013."  In  line  two  at  end  of 
first  sentence,  add  “*  *  *  and  Executive 
Order  9397."  Delete  last  sentence,  “A 
copy  of  the  directive  *  *  *  to  the 
command  Privacy  Act  Officer." 

Safeguards:  Replace  “Regulation  300- 
13,  Safeguarding  Personal  Information  in 
Automatic  Data  Processing  Systems” 
with  “Regulation  700-10,  Information 
Systems  Security." 

Retention  and  disposal:  Replace 
entire  item  with  “Destroy  when  no 
longer  needed,  or  when  individual 
transfers  or  separates  from  service, 
whichever  is  sooner. 

System  manager(s)  and  address: 
Delete  current  entry  and  replace  with 
“Chief  of  the  office  or  unit  where 
records  are  maintained." 


Contesting  records  procedures:  At  end 
of  entry,  add  “*  *  *  (32  CFR  Part  806b)" 

*  *  *  •  « 

F030  AF  A 

SYSTEM  NAME: 

030  AF  A — ^Automated  Personnel 
Management  System. 

SYSTEM  location: 

Units  or  offices  at  all  levels  within  the 
Air  Force,  and  Headquarters  United 
States  Space  Command  (HQ 
USSPACECOM),  who  implement  the 
system  under  a  specific  authorizing  local 
or  higher  directive. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Personnel,  including  military, 
civilians,  contractors,  and  TDY 
personnel,  assigned  to  the  office  or  unit 
as  specified  in  the  governing  directive 
for  the  system. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Data  obtained  from  existing  personnel 
or  training  records  or  from  the 
individual.  Record  includes  name,  grade, 
SSN,  unit  of  assignment,  security 
clearance,  supervisor,  duty  title,  office 
and  telephone  number,  home  address 
and  telephone  number,  dependents, 
education  and  training,  speciality  or  job 
qualifications,  performance/ 
effectiveness  reports,  awards/ 
decorations,  promotions,  duty 
assignment  history  and  similar 
information  listed  in  the  governing 
directive  for  the  system. 

AUTHORITY  FOR  MAINTAINING  THE  SYSTEM: 

10  U.S.C.  8013.  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by; 
as  implemented  by  a  specific  governing 
directive,  and  Executive  Order  9397.  The 
system  cannot  be  operated  until  a 
directive  is  published  listing  authorized 
locations,  subjects,  categories  of 
records,  safeguards,  and  management 
procedures. 

PURPOSE(S): 

Used  to  locate,  manage  and  train 
assigned  personnel. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Stored  on  computer  or  word  processor 
and  output  products  as  listed  in  the 
governing  directive. 


RETRIEV  ABILITY: 

Filed  by  name  or  Social  Security 
Number  (SSN). 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  system  and  by  persons  servicing  the 
records  who  are  properly  cleared  for 
need-to-know.  Records  are  protected  in 
accordance  with  Air  Force  Regulation 
700-10,  Information  Systems  Security. 

RETENTION  AND  OISPOSAU 

Destroy  when  no  longer  needed,  or 
when  individual  transfers  or  separates 
from  service,  whichever  is  sooner. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  of  the  office  or  unit  where 
records  are  maintained. 

NOTIHCATION  PROCEDURE: 

Requests  from  individuals  should  be 
sent  to  the  System  Manager. 

RECORD  ACCESS  PROCEDURES: 

Individuals  can  obtain  assistance  in 
gaining  access  from  the  System 
Manager. 

CONTESTING  RECORDS  PROCEDURES: 

The  Air  Force’s  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  System  Manager  and  are 
published  in  Air  Force  Regulation  12-35 
(32  CFR  Part  806b). 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  personnel 
records,  training  records  or  the 
individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

F030  AF  MP  B 
SYSTEM  name: 

Substance  Abuse  Reorientation  and 
Treatment  Case  Files  (50  FR  22333).  May 
29. 1988. 

Changes: 


SYSTEM  name: 

Delete  current  system  name  and 
replace  with  “Substance  Abuse 
Reorientation  and  Treatment  Case 
Files." 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

In  line  three,  delete  “*  *  *  a  drug/ 
alcohol  *  *  *  program,"  and  replace 
with  “*  *  *  the  Air  Force  Substance 
Abuse  Reorientation  and  Treatment 
(SART)  Program." 
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CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entire  entry  and  replace  with 
“As  a  minimum,  the  file  contains  forms, 
automated  data  base,  counseling  case 
notes,  and  commander’s  letters 
documenting  entry  and  participation  in 
the  Air  Force  SART  Program,  to  include: 
Date  and  means  of  identification  and 
substance  of  abuse.”  l95authority  for 
maintaining  of  the  systemilllDelete 
entire  entry  and  replace  with  “42  U.S.C., 
Section  290dd-3,  Confidentiality  of 
Patient  Records;  42  U.S.C.,  Section 
290ee-3,  Confidentiality  of  Patient 
Records;  Air  Force  Regulation  30-2, 

Social  Actions  Program;  Air  Force 
Regulation  40-792,  Drug  and  Alcohol 
Abuse  Prevention  and  Control  Program 
and  Executive  Order  9397.” 

PURPOSE(S): 

Delete  entire  entry  and  replace  with 
"The  file  is  used  to  process  members  in 
the  SART  Program;  to  develop  a 
reorientation  or  treatment  plan;  to  assist 
commanders  in  decisions  for  program 
disposition;  to  document  progress  of 
individuals  in  the  SART;  and  to  prepare 
recurring  reports.  Records  in  this  system 
which  reveal  the  identity,  diagnosis, 
prognosis,  or  treatment  of  any  individual 
for  substance  abuse  may  be  disclosed 
according  to  42  U.S.C.,  Section  290dd-3 
for  those  records  related  to  alcohol 
abuse  and  42  U.S.C.,  Section  290ee-3  for 
those  records  related  to  drug  abuse. 
Disclosure  within  the  Air  Force  is 
limited  to  those  individuals  who  need 
the  records  in  connection  with  programs 
relating  to  abuse  treatment, 
reorientation,  research,  health,  program 
evaluation  or  assignment  to  duty. 

Persons  authorized  by  42  U.S.C.,  Section 
290dd-3  and  42  U.S.C.,  Section  290ee-3 
may  review,  handle,  or  have  access  to 
the  file.  These  persons  include  social 
actions  and  medical  personnel,  to 
include  certified  volunteers  directly 
engaged  in  the  reorientation  and 
treatment  of  a  person;  Veterans 
Administration  (VA)  treatment 
personnel,  when  members  are 
transferred  directly  to  a  VA  facility; 
personnel  attending  a  SART 
intervention  meeting;  commanders  or 
persons  acting  under  their  authority  for 
purposes  consistent  with  those  for 
which  the  case  files  are  maintained; 
persons  authorized  to  conduct  program 
evaluations,  with  or  without  the  consent 
of  the  member  concerned;  persons 
authorized  in  the  official  performance  of 
their  duties.  The  blanket  routine  uses 
ublished  by  the  Department  of  the  Air 
Force  for  its  system  of  records  no  not 
apply  in  these  cases.  Disclosure  is  also 
authorized  to  other  components  of  the 
Armed  Forces  when  they  provide  health 
care  to  identified  individuals.” 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Delete  the  entire  entry  and  replace 
with  "Records  from  this  system  of 
records  may  not  be  disclosed  for  any  of 
the  blanket  routine  uses  published  by 
the  Air  Force  except  for  Congressional 
inquiries  when  the  Congressional  office 
is  acting  with  the  consent  of  a 
constituent  who  is  the  subject  of  the 
files  maintained.” 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEMS: 

STORAGE: 

Add  to  end  of  entry  “*  *  *  and 
computer  disks.” 

RETRIEV  ability: 

Delete  entire  entry  and  replace  with 
“Filed  by  name,  by  SSN,  by  other 
identification  number  or  system 
identifier.” 

SAFEGUARDS: 

Delete  last  sentence  and  replace  with 
"Records  are  stored  and  secured  in 
lockable  receptacles  and  are  controlled 
by  personnel  screening.” 

RETENTION  AND  DISPOSAL: 

Delete  entire  entry  and  replace  with 
“Destroy  forms,  notes,  and  letters  one 
year  after  completion  of  Track  4  of 
SART  program  or  discharge  from  the 
service  and  six  months  after  completion 
of  Tracks  1,  2,  and  3.  All  paper  files  will 
be  destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating,  or 
burning,  unless  needed  as  background 
for  case  files  supporting  a  separation 
action  or  other  actions  under  directives, 
in  which  case,  disposition  will  be  the 
same  as  the  file  which  they  support. 

Data  stored  on  automated  computer 
screens  at  the  servicing  AF  installation 
will  be  erased  from  memory  two  years 
after  completion  of  SART  Program.” 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

In  line  one,  delete  “Chief,  Drug/ 
Alcohol  Abuse  Control  Branch,  *  *  *” 
and  replace  with  “Chief,  Social  Actions 
Branch  *  * 

***** 

CONTESTING  RECORDS  PROCEDURES: 

At  the  end  of  entry,  add  “*  *  *  and 
are  published  in  Air  Force  Regulation 
12-35  (32  CFR  Part  806b).” 

***** 

F030  AF  MP  B 

SYSTEM  NAME: 

030  AF  MP  B — Substance  Abuse 
Reorientation  and  Treatment  Case  Files. 


SYSTEM  location: 

At  servicing  Air  Force  installations 
Social  Actions  offices.  Official  mailing 
addresses  are  in  the  Department  of 
Defense  directory  in  the  appendix  to  the 
Air  Force's  system  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Air  Force  active  duty  military 
personnel  and  dependents.  Air  Force 
civilian  employees,  and  Air  Force 
Reserve  personnel,  who  are  enrolled  in 
the  Air  Force  Substance  Abuse 
Reorientation  and  Treatment  (SART) 
Program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

As  a  minimum,  the  file  contains  forms, 
automated  data  base,  counseling  case 
notes,  and  commander’s  letters 
documenting  entry  and  participation  in 
the  Air  Force  SART  Program,  to  include: 
Date  and  means  of  identification  and 
substance  of  abuse. 

AUTHORITY  FOR  MAINTAINING  THE  SYSTEM: 

42  U.S.C,  Section  290dd-3. 
Confidentiality  of  Patient  Records;  42 
U.S.C.,  Section  290ee-3,  Confidentiality 
of  Patient  Records;  Air  Force  Regulation 
30-2,  Social  Actions  Program;  Air  Force 
Regulation  40-792,  Drug  and  Alcohol 
Abuse  Prevention  and  Control  Program, 
and  Executive  Order  9397. 

PURPOSE(S): 

The  file  is  used  to  process  members  in 
the  SART  Program;  to  develop  a 
reorientation  or  treatment  plan;  to  assist 
commanders  in  decisions  for  program 
disposition;  to  document  progress  of 
individuals  in  the  SART;  and  to  prepare 
recurring  reports.  Records  in  this  system 
which  reveal  the  identity,  diagnosis, 
prognosis,  or  treatment  of  any  individual 
for  substance  abuse  may  be  disclosed 
according  to  42  U.S.C.  290dd-3  for  those 
records  related  to  alcohol  abuse  and  42 
U.S.C.  290ee-3  for  those  records  related 
to  drug  abuse.  Disclosure  within  the  Air 
Force  its  limited  to  those  individuals 
who  need  the  records  in  connection  with 
programs  relating  to  abuse  treatment, 
reorientation,  research,  health,  program 
evaluation  or  assignment  to  duty. 
Persons  authorized  by  42  U.S.C.  290dd-3 
and  42  U.S.C.  290ee-3  may  review, 
handle,  or  have  access  to  the  file.  These 
persons  include  social  actions  and 
medical  personnel,  to  include  certified 
volunteers  directly  engaged  in  the 
reorientation  and  treatment  of  a  person; 
Veterans  Administration  (VA)  treatment 
personnel,  when  members  are 
transferred  directly  to  a  VA  facility; 
personnel  attending  a  SART 
intervention  meeting;  commanders  or 
persons  acting  under  their  authority  for 
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purposes  consistent  with  those  for 
which  the  case  files  are  maintained; 
persons  authorized  to  conduct  program 
evaluations,  with  or  without  the  consent 
of  the  member  concerned;  persons 
authorized  in  the  official  performance  of 
their  duties.  The  blanket  routine  uses 
published  by  the  Department  of  the  Air 
Force  for  its  system  of  records  do  not 
apply  in  these  cases.  Disclosure  is  also 
authorized  to  other  components  of  the 
Armed  Forces  when  they  provide  heatlh 
care  to  identiHed  individuals. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS 
AND  THE  PURPOSE  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  not  be  disclosed  for  any  of  the 
blanket  routine  uses  published  by  the 
Air  Force  except  for  Congressional 
inquiries  when  the  Congressional  office 
is  acting  with  the  consent  of  a 
constituent  who  is  the  subject  of  the 
files  maintained. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEMS.* 

STORAGE: 

Maintained  in  file  folders  and 
computer  disks. 

RETRIEVABILITV: 

Filed  by  name,  by  SSN,  by  other 
identification  number  or  system 
identifier. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  personjs) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  fire  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  and  secured  in  lockable 
receptacles  and  are  controlled  by 
personnel  screening. 

RETENTION  AND  DISPOSAU 

Destroy  forms,  notes,  and  letters  one 
year  after  completion  of  Track  4  of 
SART  program  or  discharge  from  the 
service  and  six  months  after  completion 
of  Tracks  1,  2,  and  3.  All  paper  fries  will 
be  destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating,  or 
burning,  unless  needed  as  background 
for  case  fries  supporting  a  separation 
action  or  other  actions  under  directives, 
in  which  case,  disposition  will  be  the 
same  as  the  frle  which  they  support. 
Data  stored  on  automated  computer 
screens  at  the  servicing  AF  installation 
will  be  erased  from  memory  two  years 
after  completion  of  SART  Program. 

SYSTEM  MANAGER(S)  AND  ADDRESS.' 

Chief,  Social  Actions  Branch,  Human 
Resources  Development  Division, 


Directorate  of  Personnel  Programs,  HQ 
USAF;  and  Directors  or  Assistants  for 
Social  Actions  at  Major  Command 
Headquarters;  and  Chiefs,  Social 
Actions  at  Air  Force  installations. 

NOTIFICATION  PROCEDURE: 

Chief,  Social  Actions  servicing  AF 
installations.  Requests  to  determine 
existence  of  a  frle  should  include  full 
name,  grade,  and  unit  of  assignment. 
Personal  visit  proof  of  identity  requires 
full  name  and  possession  of  Department 
of  Defense  (DD)  Form  2  AF,  Armed 
Forces  Identification  Card;  DD  Form 
1173,  Uniformed  Services  Identifrcation 
and  Privileges  Card:  or  driver’s  license 
and  personal  recognition  of  substance 
abuse  office  personnel. 

RECORD  ACCESS  PROCEDURES: 

Chief,  Social  Actions  servicing  AF 
installation.  Mailing  addresses  are  in  the 
Department  of  Defense  directory  in  the 
appendix  to  the  Air  Force’s  systems 
notices. 

CONTESTING  RECORDS  PROCEDURES: 

The  Air  Force’s  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  System  Manager  and  are 
published  in  Air  Force  Regulation  12-35 
(32  CFR  Part  806b). 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  medical 
institutions,  personnel  records, 
individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

F045  ARPC  B 

SYSTEM  name: 

Inactive  Duty  Training,  Extension 
Course  Institute  (50  FR  22333],  May  29, 
1985 

Changes: 

*  •  «  *  * 

SYSTEM  location: 

In  line  one,  replace  zip  code  with 
”•  *  *80280-5000." 

CATEGORIES  OF  INOIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entire  entry  and  replace  with 
“Air  Force  Reserve  and  National  Guard 
personnel." 

***** 

AUTHORITY  FOR  MAINTAINING  OF  THE  SYSTEM: 

At  the  end  of  entry,  add  “*  *  *  and 
Executive  Order  9397.” 

***** 


RETENTION  AND  DISPOSAU 

In  line  one  after  “*  *  *  training 
documents  *  *  *,’’  add  “*  *  * 

(originals)  *  *  *.’’  In  line  two  after 
"*  *  *  (duplicates)  *  *  *,’’  add  “*  *  * 
issued  on  completion  of  a  course  *  *  *.’’ 
In  lines  two  and  three  after  “*  *  *  freld 
personnel  record  *  *  *,’’  add  “*  *  * 
until  it  is  outdated,  then  it  is  destroyed 

*  *  In  last  line  after  "*  *  * 

shredding  *  *  *,"  add  •*•  •  •  pulping 

***** 

SYSTEM  HANAOERfS)  AND  ADDRESS: 

In  line  two,  replace  zip  code  with 
“*  *  *80280-5000." 

NOTIFICATION  procedure: 

In  lines  one  and  two,  delete  “*  *  * 
Documentation  *  *  *,"  and  substitute 
with  “*  *  *  Records  *  *  *.”  In  line  two, 
replace  zip  code  with  “*  *  *  80280- 
5000.” 

RECORD  ACCESS  PROCEDURES: 

In  lines  one  and  two,  delete  “*  *  * 
Documentation  *  *  *,”  and  substitute 
with  “*  *  *  Records  *  *  *."  In  line  two, 
replace  zip  code  with  “*  *  *  80280- 
5000.” 

CONTESTINO  RECORDS  PROCEDURES: 

At  end  of  entry,  add  ••*  *  *  and  are 
published  in  Air  Force  Regulation  12-35 
(32  CFR  Part  806b).” 

•  *  •  •  • 

F045  ARPC  B 

SYSTEM  NAME: 

045  ARPC  B — Inactive  Duty  Training, 
Extension  Course  Institute  (^^ 
Training. 

SYSTEM  LOCATION: 

Air  Reserve  Personnel  Center  (ARPC). 
Denver  CO  80280-5000, 

CATEGORIES  OF  RNNVIOUALS  COVEfKD  BY  THE 

system: 

Air  Force  Reserve  and  National  Guard 
personnel. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Authorization  for  inactive  training, 
authorization  for  individual  inactive 
duty  training  (for  nonpay  status  only;  for 
pay  status  authorization).  Certificate  of 
completion  issued  on  completion  of 
volume  of  a  course.  Point  credit  source 
document  maintained  on  active  Air 
Force  Reserve  member. 

AUTHORITY  FOR  MAINTAININO  THE  SYSTEM: 

10  U.S.C.  1331,  Age  and  service 
requirements;  1332,  Computation  of 
years  of  service  in  determining 
entitlement  to  retired  pay;  and  1333, 
Computation  of  years  of  service  in 
computing  retired  pay  as  implemented 
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by  Air  Force  Regulation  (AFR)  35-41, 

Vol  II,  Reserve  Training:  and  Executive 
Order  9397. 

PURPOSE(S): 

To  record  completion  of  each  volume 
of  a  correspondence  course  by  a 
Reservist  and  show  training  performed 
for  either  paid  or  nonpaid  status.  Record 
is  used  by  military  personnel  clerks  to 
audit  a  Reservist  point  credit  account 
and  as  a  cross  check  to  ensure  accuracy 
of  the  Reservist’s  yearly  point  credit 
account  as  it  pertains  to  his  pay 
account. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Records  from  this  system  of  records 
may  be  disclosed  for  any  of  the  blanket 
routine  uses  published  by  the  Air  Force. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEMS: 

storage: 

Maintained  in  visible  file  binders/ 
cabinets. 

retrievability: 

Filed  by  name  and  Social  Security 
Number  (SSN). 

safeguards: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
protected  by  guards. 

RETENTION  AND  DISPOSAU 

Inactive  duty  training  documents 
(originals]  are  destroyed  after  5  years. 
ECI  certificates  (duplicates)  issued  on 
completion  of  a  course  are  filed  in  the 
field  personnel  record  until  it  is 
outdated,  then  it  is  destroyed  by  tearing 
into  pieces,  macerating,  shredding, 
pulping,  or  burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  ARPC,  Denver  CO 
80280-5000. 

NOTIFICATION  PROCEDURE: 

Requests  from  individuals  should  be 
addressed  to  the  Records  Manager, 
ARPC/ DAD,  Denver  CO  80280-5000. 
Written  requests  for  information  should 
contain  full  name,  SSN,  current  mailing 
address  and,  if  known,  the  case  (control) 
number  on  correspondence  received 
from  ARPC.  Records  may  be  reviewed 
in  the  Records  Review  Room,  ARPC, 
Denver  CO  80280-5000  between  8:00 

a.m.  and  3:00  p.m.  on  normal  workdays. 
Visitors  wishing  to  see  their  records 


should  provide  a  current  Reserve 
identification  card  and/or  drivers 
license  and  some  verbal  information 
that  could  verify  the  person’s 
identification. 

RECORD  ACCESS  PROCEDURES: 

Individuals  can  obtain  assistance  in 
gaining  access  from  the  Records 
Manager,  ARPC/DAD,  Denver  CO 
80280-5000,  telephone  (303)  370-4667. 

CONTESTING  RECORDS  PROCEDURES: 

The  Air  Force’s  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  System  Manager  and  are 
published  in  Air  Force  Regulation  12-35 
(32  CFR  Part  806b). 

RECORD  SOURCE  CATEGORIES: 

Information  from  individual  Reservist, 
Air  National  Guard  and  Air  Force 
Reserve  unit. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  88-28603  Filed  12-12-88:  8:45  am] 
BILLING  CODE  3610-01-M 


Corps  of  Engineers,  Department  of 
the  Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  a  Flood  Control  Study  of  Rio 
Grande  de  Arecibo,  Arecibo,  PR 

agency:  U.S.  Army  Corps  of  Engineers, 
DOD, 

action:  Notice  of  intent. 

summary:  The  Jacksonville  District  U.S. 
Army  Corps  of  Engineers  intends  to 
prepare  a  Draft  Environmental  Impact 
Statement  on  the  feasibility  of  providing 
flood  control  along  the  Rio  Grande  de 
Arecibo,  with  particular  interest  in  the 
city  of  Arecibo,  Puerto  Rico.  Structural 
and  nonstructural  alternatives  to 
alleviate  flood  damages  will  be  studied. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Lizabeth  Rhodes,  904-791- 
1691,  U.S.  Army  Corps  of  Engineers, 
Jacksonville  District,  P.O,  Box  4970, 
Jacksonville,  Florida. 

SUPPLEMENTARY  INFORMATION:  a.  The 
Rio  Grande  de  Arecibo  Feasibility 
Report  is  being  undertaken  under  the 
authority  of  a  resolution  by  the 
Committee  of  Public  Works  and 
Transportation  of  the  House  of 
Representatives  dated  September  23, 
1982.  The  local  sponsor  for  the  study  is  • 
the  Department  of  Natural  Resources. 
Several  preliminary  alternative  plans 
will  be  evaluated  in  a  definite  project 
report  (DPR).  Plan  1  includes  a  2.6- 


kilometer-long  by  2.5-meter-high  earth 
levee  along  the  Rio  Grande  de  Arecibo: 
a  1.4-kilometer-long  diversion  channel 
along  the  Rio  Santiago:  and  channel 
improvements  consisting  of  a  300-meter- 
long  concrete  channel  and  1.2  kilometers 
of  channel  enlargement.  Fill  would  be 
obtained  from  a  nearby  commercial 
quarry.  A  pump  station  would  be 
constructed  near  the  conjunction  of  Rio 
Grande  de  Arecibo  and  Rio  Santiago. 
Plan  1  would  protect  against  the  100- 
year  flood  event.  Plan  2  is  the  same  as 
plan  1  except  500-year  flood  protection 
would  be  provided.  Plan  3  includes  a 
2.6-kilometer-long  earth  levee  and  1.4- 
kilometer-long  diversion  channel  as  in 
plan  1,  but  also  involves  a  detention 
basin.  Plan  3  would  provide  100-year 
flood  protection.  A  no  action  plan  will 
also  be  evaluated. 

b.  Scoping:  The  scoping  process  as 
outlined  by  the  Council  on 
Environmental  Quality  will  be  utilized 
to  involve  Federal,  Commonwealth, 
local  agencies,  and  other  interested 
persons  and  organizations.  A  scoping 
letter  (June  1, 1988)  has  been  sent  to 
interested  Federal,  Commonwealth,  and 
local  agencies  requesting  their 
comments  and  concerns.  Interested 
persons  and  organizations  wishing  to 
participate  in  the  scoping  process  should 
contact  the  Corps  of  Engineers  at  the 
address  above.  Significant  issues 
anticipated  include  concern  for: 
wetlands,  water  quality,  agricultural 
lands,  wildlife,  fisheries,  recreation, 
groundwater  resources,  and  endangered 
and  threatened  species.  Preliminary 
coordination  with  the  Puerto  Rico  State 
Historic  Preservation  Office  (SHPO) 
revealed  Arecibo  as  one  of  the  oldest 
continuously  inhabited  settlements  on 
Puerto  Rico.  Sites  that  are  listed  or  may 
be  eligible  for  inclusion  on  the  National 
Register  of  Historic  Places  may  be 
present  in  the  vicinity  of  the  study  area. 
Identification  of  other  significant  issues 
to  be  addressed  in  the  EIS  will  be 
determined  through  the  scoping  process. 

c.  Coordination  with  the  U.S.  Fish  and 
Wildlife  Service  and  National  Marine 
Fisheries  Service  will  be  accomplished 
in  compliance  with  section  7  of  the 
Endangered  Species  Act.  Coordination 
required  by  applicable  Federal  and 
Commonwealth  laws  and  policies  will 
be  conducted.  If  discharge  of  material 
into  waters  of  the  United  States  is 
involved,  the  discharge  will  be  specified 
by  application  of  the  criteria  of  section 
404(b)  of  the  Glean  Water 'Act;  ‘  '  i'l.”-'  ’ 

d.  DEIS  Preparation:  It  is  estimated 
that  the  DEIS  will  be  available  to  the 
public  in  May  1990. 
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Dated:  November  28, 1988. 

A.}.  Salem, 

Chief,  Planning  Division. 

[FR  Doc.  8a-28661  Filed  12-12-88;  8:45  ani| 
BILLING  CODE  3710-AJ-M 


DEPARTMENT  OF  ENERGY 

Assistant  Secretary  for  International 
Affairs  and  Energy  Emergencies 

Proposed  Subsequent  Arrangement 
Between  U.S.  and  Japan 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  “subsequent  arrangement” 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Japan  concerning  Peaceful  Uses  of 
Nuclear  Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  approval  of  the 
following  sale:  Contract  Number  S-JA- 
37B,  for  the  supply  of  30  grams  of 
plutonium-239  to  the  Japan  Atomic 
Energy  Research  Institute,  Tokai-Mura. 
Japan,  for  use  in  reactor  physics 
experiments. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy 

Date;  December  8. 1988. 

George  J.  Bradley,  Jr., 

Principal  Deputy  Assistant  Secretary  for 
International  Affairs  and  Energy 
Emergencies. 

(FR  Doc.  88-28678  Filed  12-12-88:  8:45  am) 
BILLING  CODE  e450-01-M 


Financial  Assistance  Award;  Intent  to 
Award  Grant  to  the  Improved  Gravity 
Drainage  Co. 

agency:  U.S.  Department  of  Energy. 
action:  Notice  of  noncompetitive 
financial  assistance. 

summary:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.7(b)  it  is  restricting  eligibility  for  a 
grant  under  procurement  request 
number  19-88BC14291.000  to  the 


Improved  Gravity  Draining  Company  for 
“Development  of  a  Novel  Subsurface  Oil 
Production  Technology”. 

Scope:  The  grant  is  to  fund  the 
development  of  an  oil  mining  project.  A 
major  goal  of  the  proposed  research 
effort  is  to  demonstrate  the  technical 
and  economic  feasibility  of  recovering 
oil  from  shallow  (less  than  2.000  feet 
deep),  heterogeneous  petroleum 
reservoirs  by  the  use  of  an  novel 
subsurface  oil  production  technology. 

The  technology  involves  drilling  shafts 
and  mining  tunnels  into  rock  formations 
that  underlie  shallow  oil-bearing  zones 
and  using  directional  drilling  methods  to 
place  injection  and  production  wells  in 
strategic  locations  so  that  volumetric 
sweep  and  oil  recovery  efficiences  can 
be  maximized.  State-of-the-art  enhanced 
oil  recovery  techniques  such  as  steam, 
gas,  and  chemical  flooding  will  be 
modified  as  necessary  to  enhance  the 
recovery  of  crude  oil  by  gravity  and 
pressure  depletion.  The  proposed 
program  is  expected  to  significantly 
enhance  DOE’s  effort  to  improve 
enhanced  oil  recovery  methods  and 
increase  domestic  reserves. 

In  accordance  with  10  CFR 
600.7(b)(2)(i)  (B)  and  (D),  the  Improved 
Gravity  Drainage  Company  (IGDC)  has 
been  selected  as  the  grant  recipient, 
IGDC  is  composed  of  an  engineering 
Hrm.  a  mining  firm,  and  consultants  who 
are  internationally  recognized  as 
experts  in  mining,  reserv'oir  engineering, 
and  enhanced  oil  recovery.  Due  to  the 
company’s  key  personnel  involvement  in 
engineering  studies  involving  design  of 
conventional  oil  mining  projects,  the 
necessary  expertise  and  familiarity 
reside  with  IGDC.  Additionally,  the 
industry  has  expressed  a  willingness  to 
fund  a  portion  of  this  effort. 

The  term  of  the  grant  will  be  for  a  four 
year  period  at  an  estimated  value  of 
$15,000,000.00,  of  which  the  DOE  share 
is  less  than  50%. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy,  Pittsburgh 
Energy  Technology  Center,  P.O.  Box 
10940,  MS  921-165,  Pittsburgh,  PA  15236, 
Attn:  David  N.  Barnett,  Telephone:  AC 
'412/892-5912. 

Date:  November  10. 1988. 

Gregory  |.  Kawalkin, 

Acting  Director,  Acquisition  and  Assistance 
Division. 

(FR  Doc.  88-28677  Filed  12-12-88;  8:45  am) 
BILUNG  CODE  e«S0-01-M 


Federal  Energy  Regulatory 
Commission 

Hydroeiectric  Appiication  Fiied  With 
the  Commission 

December  8, 1988. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection. 

a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  8492-007. 

c.  Date  Filed:  November  15, 1988. 

d.  Applicant:  Prodek.  Inc.  and  Prodek/ 
Hydro  Resources  Joint  Venture. 

e.  Name  of  Project:  McGee  Creek 
Project. 

f.  Location:  On  the  McGee  Creek  in 
Atoka  County,  Oklahoma. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contacts:  Mr.  James  B. 
Vasile,  Newman  &  Holtzinger,  P.C.,  1615 
L  Street  NW.,  Suite  1000,  Washington, 

DC  20036,  (202)  955-6654;  Flake  H. 

Wells,  III,  Vice  President,  Prodek,  Inc., 
2431  E.  61st  Street,  Suite  318,  Tulsa,  OK 
74136,  (918)  749-7749;  Kenneth  W. 

Oberg,  Vice  President,  Hydro  Resources 
Inc.,  100  Australian  Avenue,  Suite  304. 
West  Palm  Beach.  FL  33406.  (407)  683- 
6996. 

i.  FERC  Contact:  Steven  H.  Rossi. 

(202)  376-9814. 

j.  Comment  Date:  December  23, 1988. 

k.  Description  of  Transfer  On 
November  15, 1988,  Prodek,  Inc. 
(licensee)  and  Prodek/Hydro  Resources 
Joint  Venture  (transferee)  filed  a  joint 
application  for  transfer  of  a  minor 
license  for  the  McGee  Creek  Project  No. 
8492. 

The  purpose  of  the  proposed  transfer 
of  license  is  to  facilitate  the  financing  of 
the  project.  Construction  started  on 
October  26, 1988. 

The  proposed  transfer  would  not 
result  in  any  changes  in  the  operation  of 
the  project.  All  engineering,  design,  and 
feasibility  studies  performed  would  be 
transferred  to  the  transferee.  The 
transferee  states  that  it  would  comply 
wth  all  the  terms  and  conditions  of  the 
license. 

l.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

Standard  Paragraphs 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
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and  Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
p.3rty  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  “COMMENTS,” 
“RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS,"  “NOTICE  OF 
INTENT  TO  HLE  COMPETING 
APPLICATION,"  “COMPETING 
APPLICATIONS,"  “PROTEST"  OR 
“MO’nON  TO  INTERVENE,”  as 
applicable,  and  the  project  number  of 
the  particular  application  to  which  the 
filing  is  in  response.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission’s 
regulations  to:  the  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426.  An  additional  copy  must  be 
sent  to:  the  Director,  Division  of  Project 
Review,  Office  of  Hyrdopower 
Idcensing,  Federal  ^ergy  Regulatory 
Commission,  Room  204-RB,  at  the  above 
address.  A  copy  of  any  notice  of  intent, 
competing  application,  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Lois  D.  Casbell, 

Secretary. 

IFR  Doc.  88-28804  Filed  12-12-88;  8:45  ami 
BILLING  CODE  6717-01-M 


(Docket  No.  RP89-39-0001 

ANR  Pipeline  C04  Proposed  Changes 
in  FERC  Gas  Tariff 

December  7. 1988. 

Take  notice  that  on  December  1, 1988, 
pursuant  to  section  4  of  the  Natural  Gas 
Act  and  Part  154  of  the  Federal  Energy 
Regulatory  Commission's 
(“Commission”)  Regulations  thereunder, 
ANR  Pipeline  Company  (“ANR") 
tendered  for  filing  with  the  Commission 
Fifth  Revised  Sheet  No.  570  of  its 
FERC  Gas  Tariff,  Original  Volume  No. 

2  with  an  effective  date  of  lanuary  1, 
1989. 

ANR  states  Fifth  Revised  Sheet  No. 
570  shows  an  increase  of  $15,269  in  the 
monthly  charge  paid  by  the  High  Island 
Offshore  System  (“HIOS")  to  ANR 
pursuant  to  Rate  Schedule  X-64  under 
Original  Volume  No.  2  of  ANR’s  F.E.R.C. 


Gas  Tariff.  Rate  Schedule  X-64  is  a 
Service  Agreement  dated  August  4, 1977 
between  ANR  and  HIOS.  Under  the 
terms  of  this  Service  Agreement,  which 
was  approved  by  Commission  Order 
issued  July  6, 1978  at  Docket  No.  CP78- 
134,  ANR  provides  certain  gas 
measurement,  dehydration  and  related 
services  for  HIOS. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  to  protest  with  the  Federal 
Energy  Regulatorj'  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rule  211 
or  Rule  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
15, 1988.  Piotests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  inten'ene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Ca.sheil, 

Secretary. 

[FR  Doc.  88-  28006  Filed  12-12-88;  8:45  am) 
BIUINQ  CODE  C717-01-M 


(Docket  Nos.  RP88-147-002;  RP88-45-011: 
TQ89-2-31-0001 

Arkla  Energy  Resources;  Filing  of 
Revised  Tariff  Sheets  Reflecting  Tariff 
Adjustment  and  Revised  Tariff 
Lanaguage 

December  8, 1988. 

Take  notice  that  on  December  1, 1988, 
Arkla  Energy  Resources  (AER),  a 
division  of  Arkla,  Inc.,  tendered  for  filing 
the  following  tariff  sheets: 

(1)  Docket  No.  RP88-147-000 
Substitute  Tariff  Sheets  effective  June 
1.  1988 

Rate  Schedule  No.  X-26 

Original  Volume  No.  3 

Rate  Schedule  G-2 

First  Revised  Volume  No.  1 

2nd  Substitute  4th  Rev.  Sheet  187D 

2nd  Substitute  9th  Rev.  Sheet  12C 

2nd  Substitute  10th  Rev.  Sheet  12D 

(2)  Docket  No.  RP83--45-000  Substitute 
Tariff  Sheets  effective  July  1, 1988 
Ist  Substitute  5th  Rev.  Sheet  187D 
Ist  Substitute  10th  Rev.  Sheet  12C 
1st  Substitute  11th  Rev.  Sheet  12D 

(3)  Docket  No.  TQ89-2-31  Quarterly 
PGA  filing  effective  Januory  1,  1989 
2nd  Revised  Sheet  No.  185.1 

99th  Revised  Sheet  No.  4 
AER  states  that  in  (1)  above  the 
substitute  tariff  sheets  are  filed  to 
become  effective  June  1, 1988  in 


complianace  with  Commission  order 
dated  September  30, 1988  requiring  AER 
to  make  certain  PGA  lanaguage  changes 
in  the  tariff  sheets  which  were  filed 
September  1, 1988  in  accordance  with 
Order  483, 

AER  states  that  in  (2)  above  the 
substitute  tariff  sheets  are  filed  to 
become  effective  July  1, 1988  to  track  the 
changes  in  the  tariff  sheets  in  (1)  above. 

AER  states  that  in  (3)  above  the  tariff 
sheets  reflect  its  third  quarterly  PGA 
filing  under  the  Commission’s 
transitional  rules  of  Order  No.  483. 

AER  states  that  the  proposed  changes 
would  increase  its  system  cost  by 
$216,243  and  its  jurisdictional  sales  and 
service  by  $10,569  for  the  PGA  period  of 
January,  February’,  and  March  1989  as 
adjusted. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  §§  211 
and  214  of  the  Commission’s  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  15, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  apropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashed, 

Secretary. 

(FR  Doc.  88-28607  Filed  12-12-88:  8:45  am) 
BILLING  CODE  6717-01-M 


[Docket  No.  RP88-ie4-00S) 

El  Paso  Natural  Gas  Co.;  Tariff  Filing 

December  7, 1988. 

Take  notice  that  on  December  1, 1988, 
pursuant  to  Part  154  of  the  Federal 
Energy  Regulatory  Commission’s 
(“Commission”)  Regulations  Under  the 
Natural  Gas  Act,  El  Paso  Natural  Gas 
Company  ("El  Paso”)  submitted  a  filing 
pursuant  to  the  Commission's  “Order 
Accepting  for  Filing  and  Suspending 
Tariff  Sheets,  Subject  to  Refund  and 
Conditions,”  issued  June  30, 1988,  at 
Docket  No.  RP88-185-000.  and  the 
“Order  Granting  Rehearing  and  Denying 
Rehearing  In  Port,”  issued  November  21, 
1988,  at  Docket  No.  RP88-184-001. 

El  Paso  states  that  on  June  1, 1988,  at 
Docket  No.  RP88-184-000.  El  Paso 
tendered  certain  tariff  sheets  which 
served  to  establish  the  procedures  by 
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which  El  Paso  proposed  to  recover  from 
its  customers,  as  prescribed  by  Order 
No.  500,  a  portion  of  the  payments 
(referred  to  herein  as  "buyout"  or 
"buydown"  payments  or  costs)  to  its 
natural  gas  suppliers  made  in  settlement 
of  claims  arising  under  gas  purchase 
agreements  or  to  terminate  or  suspend 
such  agreements.  By  order  issued  June 

30. 1988,  the  Commission  conditionally 
accepted  and  suspended  such  tari^ 
sheets,  subject  to  refund,  until  El  Paso’s 
acceptance  of  a  blanket  certificate 
under  Subpart  G  of  Part  284  or 
December  1, 1988,  whichever  is  earlier. 
Ordering  paragraphs  (B),  (C)  and  (D) 
directed  El  Paso  to  file  revised  tariff 
sheets  and  certain  supporting  data  and 
information  within  thirty  (30)  days  of  the 
issuance  of  the  order.  On  August  1, 1988. 
El  Paso  filed  in  compliance  with  the  June 

30, 1988  order. 

El  Paso  further  states  that  on  August 

1. 1988,  El  Paso  also  filed  a  request  for 
rehearing  and  clarification  wherein  El 
Paso  requested,  among  other  things, 
modification  of  that  portion  of  the  June 

30, 1988  order  requiring  El  Paso  to  "first 
allocate  costs  between  jurisdictional 
and  non-jurisdictional  customers  based 
on  the  cumulative  deficiency 
methodology"  before  making  further 
allocations  with  regard  to  the  take-or- 
pay  costs  to  be  paid  in  the  fixed  charge 
or  absorbed  by  the  pipeline.  In  its  order 
on  rehearing  issued  November  21, 1988, 
the  Commission  modified  this  portion  of 
the  June  30. 1988  order  and  directed  El 
Paso  to  revise  the  methodology  so  that, 
after  allocating  50  percent  of  the  total 
take-or-pay  settlement  costs  to  the 
volumetric  surcharge,  El  Paso  would 
then  allocate  a  share  of  the  remaining  50 
percent  to  its  nonjurisdictional 
customers  on  the  same  purchase 
deficiency  basis  as  it  uses  to  allocate 
those  costs  among  its  jurisdictional 
customers.  El  Paso  must  then  absorb  50 
percent  of  the  costs  remaining  after  it 
has  made  this  allocation  to  its 
nonjurisdictional  customers  and  allocate 
the  other  50  percent  among  its 
jurisdictional  customers  based  upon  the 
same  purchase  deficiency  methodology 
used  for  the  allocation  between 
jurisdictional  and  nonjurisdictional 
customers.  The  tendered  tariff  sheets 
reflects  such  modification  to  the 
allocation  methodology. 

El  Paso  also  states  that  the  tendered 
tariff  sheets  reflect  certain  modifications 
with  regard  to  the  recovery  period,  the 
amortization  period,  the  amortization 
amount  and  the  dates  for  adjustments. 
All  such  modiBcations  are  in 
compliance  with  the  Commission’s  June 

30, 1988  suspension  order.  The  tendered 
tariff  sheets  also  reflect  certain  other 


clarifications  which  the  Commission 
discussed  in  the  November  21, 1988 
order  on  rehearing. 

With  respect  to  the  Commission's 
requirement  in  its  June  30, 1988 
suspension  order  that  the  tariff  sheets 
are  suspended  until  El  Paso  accepts  a 
blanket  certificates  under  Subpart  G  of 
Part  284,  or  December  1, 1988,  whichever 
is  earlier,  El  Paso  states  that  it  filed 
concurrently  with  this  filing  its 
acceptance  of  the  blanket  authorization 
granted  by  order  issued  November  2. 

1988,  at  Docket  No.  CP8&-433-000. 

El  Paso  stated  that  it  also  tiled 
concurrently  with  this  filing  its  motion  to 
place  into  effect  on  December  1, 1988. 
those  tariff  sheets  accepted  and 
suspended  by  the  June  30, 1988  order 
together  with  the  tariff  sheets  filed  in 
this  filing  which  tariff  sheet  contain  the 
modifications  described  in  this  filing. 

El  Paso,  as  evidence  of  its  election  to 
participation  in  the  equitable  sharing 
mechanism,  also  filed,  on  December  1, 
1988,  to  withdraw  its  pending  petition 
for  review  of  the  Commission’s  orders  at 
Docket  No.  RP87-16-000,  rejecting  El 
Paso’s  prior  proposal  to  direct  bill  the 
full  amount  of  its  buyout  or  buydown 
costs. 

El  Paso  requested  that  the 
Commission  grant  any  and  all  waivers 
of  its  rules  and  regulations  as  may  be 
necessary  so  as  to  permit  the  tendered 
tariff  sheets  to  become  effective  on 
December  1, 1988,  the  date  El  Paso  filed 
its  acceptance  of  the  blanket 
authorization  granted  by  order  issued 
November  2, 1988  at  Docket  No.  CP88- 
433-000. 

Copies  of  the  filing  were  served  upon 
all  parties  of  record  in  Docket  No.  RP88- 
184-000  and,  otherwise,  upon  all 
interstate  pipeline  system  sales 
customers  and  shippers  of  El  Paso  and 
interested  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protect  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Sections 
285.214  and  385.211  of  the  Commission’s 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
December  14, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  partis  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
must  nie  a  motion  to  intervene.  Copies 
of  this  filing  are  on  Ble  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  80-28608  Filed  12-12-88;  8:45  am) 
BIUJNO  CODE  6717-01-M 


(Docket  No.  RP88-184-004] 

El  Paso  Natural  Gas  C04  Motion  to 
Place  Tariff  Sheets  into  Effect 

December  7, 1988. 

Take  notice  that  El  Paso  Natural  Gas 
Company  (“El  Paso"),  on  December  1, 
1988,  tendered  for  filing  pursuant  to 
section  4(e)  of  the  Natural  Gas  Act  and 
Sl54.67(a)  of  the  Federal  Energy 
Regulatory  Commission’s 
("Commission")  Regulations  Under  the 
Natural  Gas  Act,  a  motion  to  place  into 
effect  on  December  1, 1988,  certain  tariff 
sheets  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  Original  Volume 
No.  l-A,  Third  Revised  Volume  No.  2 
and  Original  Volume  No.  2A,  and  the 
rates  and  modifications  set  forth  therein. 

El  Paso  states  that  on  June  1, 1988,  at 
Docket  No.  RP88-184-000,  it  tendered 
certain  tariff  sheets  which  served  to 
establish  procedures  by  which  El  Paso 
proposed  to  recover  from  its  customers, 
as  prescribed  by  Order  No.  500,  a 
portion  of  the  payments  (referred  to 
herein  as  “buyout"  or  “buydown" 
payments  or  costs)  to  its  natural  gas 
suppliers  made  in  settlement  of  claims 
arising  under  gas  purchase  agreements 
or  to  terminate  or  suspend  such 
agreements.  By  order  issued  June  30, 
1988,  at  Docket  No.  RP88-184-000.  the 
Commission  conditionally  accepted  and 
suspended  such  tariff  sheets,  subject  to 
refund,  until  El  Paso’s  acceptance  of  a 
blanket  certificate  under  Subpart  G  of 
Part  28'i,  or  December  1. 1988,  whichever 
is  earlier. 

El  Paso  further  states  that  in  a  related 
filing  made  on  June  1. 1988,  at  Docket 
No.  RP88-14-004,  El  Paso  filed  primary 
and  alternate  tariff  sheets  to  reflect 
certain  modifications  to  those  rates 
which  were  suspended  until  July  1, 1988, 
at  Docket  No.  RP88— 44-000.  Such  rates 
differed  from  previously  filed  rates  at 
such  docket  in  that  they  were  adjusted 
for  the  removal  of  take-or-pay  buyout 
and  buydown  costs,  an  increase  in 
throughput  quantity  and  certain  other 
adjustments.  The  Commission,  by  order 
issued  June  30, 1988,  accepted  the 
primary  tariff  sheets,  subject  to  refund 
and  conditions. 

El  Paso  states  the  tariff  sheets 
accepted  by  the  Commission  at  Docket 
No.  RP88-184-000  were  conditioned, 
among  other  things.  El  Paso  filing 


TTiTiTT 


Federal  Register  /  Vol.  53,  No.  239  /  Tuesday,  December  13,  1988  /  Notices 


revised  tariff  sheets  within  thirty  (30) 
days  of  the  date  of  the  order  to  reflect 
the  requirements  of  ordering  paragraphs 
(B),  (C)  and  (D)  of  the  June  30, 19H8 
order.  The  Commission  also  stated  that 
El  Paso  would  need  to  refile  the  tariff 
sheets  reflecting  the  rates  implementing 
its  passthrough  proposal  accepted  by 
the  June  30, 1988  order  at  Docket  No. 
RP88-44-004,  consistent  with  the  terms 
of  both  June  30, 1988  orders.  On  August 

1. 1988  at  Docket  No.  RP88-1 84-001,  El 
Paso  filed  revised  tariff  sheets  in 
compliance  with  the  June  30, 1988  order,^ 

El  Paso  also  states  that  on  November 

21. 1988  at  Docket  No.  RP88-184-001.  the 
Commission  issued  an  "Order  Granting 
Rehearing  and  Denying  Rehearing  in 
Part"  wherein  the  Commission  stated 
that  "El  Paso  is  directed  to  revise  its 
methodology  so  that,  after  allocating  50 
percent  of  the  total  take-or-pay 
settlement  costs  to  the  volumetric 
surcharge,  El  Paso  will  allocate  a  share 
of  the  remaining  50  percent  to  its  non- 
jurisdictional  customers  on  the  same 
purchase  deficiency  basis  it  uses  to 
allocate  those  costs  among  its 
jurisdictional  customers.  El  Paso  must 
then  absorb  50  percent  of  the  costs 
remaining  after  it  has  made  allocation  to 
its  non-jurisdictional  customers  and 
allocate  the  other  50  percent  among  its 
jurisdictional  customers  based  upon  the 
same  purchase  deflciency  methodology 
used  for  the  allocation  between 
jurisdictional  and  non-jurisdictional 
customers.”  El  Paso  filed  concurrently 
with  this  motion  cert.iin  tariff  sheets 
which  reflect  the  above-described 
Commission  directive  along  with  certain 
other  modifleations  made  pursuant  to 
the  Commission’s  June  30, 1988 
suspension  order  and  the  November  21, 
1988  rehearing  order  to  clarify  and 
simplify  certain  aspects  of  the  recovery 
procedure.  Such  revisions  are  more  fully 
explained  in  the  concurrent  tariff  filing; 
however,  the  tariff  sheets  incorporating 
such  changes  were  also  included  in  the 
motion. 

El  Paso  states  that  with  respect  to  the 
requirement  that  the  tariff  sheets  are 
suspended  until  El  Paso  accepts  a 
blanket  certificate  under  Subpart  G  of 
Part  284,  or  December  1, 1988,  whichever 
is  earlier,  El  Paso  filed  concurrently  with 
this  motion  its  acceptance  of  the  blanket 
authorization  granted  by  order  issued 
November  2. 1988  at  Docket  No.  CP88- 
433-000. 

El  Paso  also  states  that,  as  required 
by  the  June  30, 1988  order,  El  Paso  filed, 
on  December  1, 1988,  to  withdraw  its 
pending  petition  for  review  of  the 
Commission’s  orders  at  Docket  No. 
RP87-16-000,  rejecting  El  Paso’s  earlier 


proposal  to  direct  bill  its  buyout  or 
buydown  costs. 

^  Paso  states  that  its  motion  placed 
into  effect  as  of  December  1, 1988  those 
tariff  sheets  approved  by  the 
Commission’s  June  30, 1988  order  and 
those  tariff  sheets  containing  the 
revisions  as  filed  concurrently  with  the 
motion  pursuant  to  the  November  21, 

1988  and  the  June  30, 1988  orders. 

Copies  of  the  filing  were  served  upon 
each  person  designated  on  the  official 
service  list  compiled  by  the  Secretary  in 
Docket  No.  RP88-184-000,  and 
otherwise,  upon  all  interstate  pipeline 
system  sales  customers  and  shippers  of 
El  Paso  and  all  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  acx;ordance  with  §§385.214 
and  385.211  of  the  Commission’s  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
Dec.  14. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  88-28609  Filed  12-12-88;  8:45  am] 
BILLINQ  COOC  6717-01-M 


[Docket  No.  TQ89-2-33-000] 

El  Paso  Natural  Gas  Co.;  Proposed 
Change  in  Rates 

December  8, 1988. 

Take  notice  that  El  Paso  Natural  Gas 
Company  (“El  Paso”),  on  December  1. 
1988,  tendered  for  filing  pursuant  to  Part 
154  of  the  Federal  Energy  Regulatory 
Commission’s  (“Commission”) 
Regulations  Under  the  Natural  Gas  Act, 
a  notice  of  a  Quarterly  Adjustment  in 
Rates,  effective  January  1, 1989,  for 
jurisdictional  gas  service  rendered  to 
sales  customers  served  by  El  Paso’s 
interstate  gas  transmission  system 
under  rate  schedules  affected  by  and 
subject  to  section  19,  Purchased  Gas 
Cost  Adjustment  Provision  (“PGA”),  of 
the  General  Tenns  and  Conditions  in  El 
Paso’s  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1. 

El  Paso  states  that  it  has  tendered 
certain  tariff  sheets  in  compliance  with 


its  PGA  provisions  which  reflect  a  net 
decrease  of  $0.0149  per  dth  below  those 
rates  placed  in  effect  on  October  1, 1988 
at  Docket  No.  TQ89-1-33-D00.  The 
decrease  of  $0.0149  per  dth,  after 
elimination  of  the  Current  Adjustment 
reflected  in  El  Paso’s  Interim  PGA 
effective  December  1, 1988,  results  in  a 
Current  Adjustment  of  $.5731  per  dth. 
Regarding  the  Surcharge  Adjustment,  El 
Paso  wall  continue  not  collecting  such 
surcharge  in  accordance  with  the 
Commission’s  September  30, 1988  order 
accepting  and  suspending  El  Paso’s 
Quarterly  PGA  filing  at  Docket  No. 
TQ89-1-33-000.  et  al,  effective  October 
1, 1988. 

Copies  of  the  filing  were  served  upon 
all  of  El  Paso’s  interstate  pipeline 
system  sales  customers  and  all 
interested  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission’s  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  16, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestant  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  88-28618  Filed  12-12-45;  8:45  am] 
BILUNO  CODE  6717-01-M 


[Docket  No.  RP89-37-000] 

High  Island  Offshore  System; 
Proposed  Changes  in  FERC  Gas  Tariff 
December  8, 1988. 

Take  notice  that  on  December  1, 1988, 
High  Island  Offshore  System  (“HIOS") 
tenders  for  filing,  pursuant  to  Section  4 
of  the  Natural  Gas  Act,  tariff  sheets  to 
its  FERC  GAS  Tariff,  Original  Volume 
No.  1  as  follows: 

Twenty-First  Revised  Sheet  No.  4 

I IIOS  states  Twenty-First  Revised 
Sheet  No.  4  will  result  in  a  net  reduction 
in  revenues  of  approximately  $.1  million 
based  on  the  12  month  period  ending 
August  31, 1988  as  adjusted,  as 
compared  with  the  revenues  generated 
through  use  of  HIOS’  present  rates. 


I. 
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However,  some  shippers  may 
experience  an  increase  in  annual 
charges,  based  on  varying  load  factors. 

HIOS  states  the  proposed  changes  in 
rates  are  necessary  to  reflect: 

(a)  A  decrease  in  the  level  of 
operation  and  maintenance  expenese, 
including  adjusted  costs  from  U-T 
Offshore  System  and  ANR  Pipeline 
Company  for  Cameron  Meadows  and 
Grand  Chenier  facilities,  respectively: 

(b)  An  existing  depreciation  rate  of 
4.48%,  which  includes  a  .15%  negative 
salvage  allowance; 

(c)  An  increase  in  the  cost  of  partners’ 
capital  and  a  refinancing  of  long-term 
debt  at  a  higher  rate  of  interest,  which 
results  in  an  overall  rate  of  return  of 
13.07%,  which  is  required  to  afford  HIOS 
the  opportunity  to  earn  a  fair  and 
reasonable  rate  of  return; 

(d)  Declining  levels  of  transportation 
volumes,  and 

(e)  A  significant  decrease  in  the 
demand  rate,  and  a  substantial  increase 
in  the  commodity  rate,  relating 
principally  to  HIOS’  refinancing  of  long 
term  debt. 

HIOS  requests  that  Twenty-First 
Revised  Sheet  No.  4  and  supporting  data 
also  considered  to  satisfy  the  two  year 
compliance  flling  requirements,  pursuant 
to  the  FERC  order  dated  December  6, 
1977,  at  Docket  No.  CP75-104,  et  aL.  as 
well  as  a  rate  increase  filed  pursuant  to 
Section  4  of  the  Natural  Gas  Act.  In 
accordance  with  the  provisions  of  the 
aforesaid  Commission  Order,  HIOS 
requests  that  the  Twenty-First  Revised 
Sheet  No.  4  be  made  effective,  on 
January  1, 1989. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  flie  a  motion  to 
intervene  or  to  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20425,  in  accordance  with  Rule  211 
or  Rule  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
15, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
became  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  88-28610  Filed  12-12-88:  8:45  am) 
BILUNO  CODE  6717-01-M 


(Docket  No.  TQ89-2-6-0001 

Midwestern  Gas  Transmission  Co.; 

Rate  Filing 

December  7, 1988. 

Take  notice  that  on  December  1, 1988, 
Midwestern  Gas  Transmission 
Company  (Midwestern)  flied  Forty-Fifth 
Revised  Sheet  No.  5  to  Original  Volume 
No.  1  of  its  FERC  Gas  Tariff  to  be 
effective  January  1, 1989. 

Midwestern  states  that  the  current 
Purchased  Gas  Cost  Rate  Adjustments 
reflected  for  Forty-Fifth  Revised  Sheet 
No.  5  consist  of  a  .1210  cents  per 
dekatherm  adjustment  applicable  to  the 
gas  component  of  Midwestern’s  sales 
rates,  a  (.29)  per  dekatherm  adjustment 
applicable  to  the  Demand  D-1 
component  and  a  .0001  cents  per 
dekatherm  adjustment  applicable  to  the 
Demand  D-2  component  of 
Midwestern’s  rates. 

Midwestern  states  that  copies  of  the 
flling  have  been  mailed  to  all  of  its 
jurisdictional  customers  on  its  Southern 
System  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  flling  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  flied  on  or 
before  December  15, 1988.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  flle  a  motion  to  intervene: 
provided,  however,  that  any  person  who 
had  previously  filed  a  motion  to 
intervene  in  this  proceeding  is  not 
required  to  flle  a  further  motion.  Copies 
of  this  flling  are  on  flle  with  the 
Commission  and  area  available  for 
public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  88-28611  Filed  12-12-88;  8:45  am] 
BILUNQ  CODE  6717-ai-M 


(Docket  No.  RP88-193-004] 

Midwestern  Gas  Transmission  Co.; 
Rate  Filing 

December  7, 1988. 

Take  notice  that  on  December  1, 1988, 
Midwestern  Gas  Transmission 
Company  (Midwestern)  filed  the 
following  revised  tariff  sheets  to  Volume 
No.  1  of  its  FERC  Gas  Tariff  to  be 
effective  January  1. 1989; 


Sixteenth  Revised  Sheet  No.  7 
Third  Revised  Sheet  No.  192 
Second  Revised  Sheet  No.  193 

Midwestern  states  that  revisions  to 
Sheet  No.  7  are  authorized  by  Article 
XVII  of  its  gas  tariff.  Midwestern  states 
that  revisions  to  Sheet  Nos.  192  and  193 
are  being  filed  in  compliance  with  the 
Commission’s  order  on  October  6, 1988 
in  Subdocket  Nos.  RP88-193-001  and 
003. 

Midwestern  states  that  copies  of  the 
flling  have  been  mailed  to  all  of  its 
jurisdictional  customers  on  its  Southern 
System  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  flling  should  flle  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  flied  on  or 
before  December  15, 1988.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  flle  a  motion  to  intervene; 
provided,  however,  that  any  person  who 
had  previously  flied  a  motion  to 
intervene  in  this  proceeding  is  not 
required  to  flle  a  further  motion.  Copies 
of  this  flling  are  on  flle  with  the 
Commission  and  area  available  for 
public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  88-28612  Filed  12-12-88;  8:45  am] 
BILUNO  CODE  S717-01-M 


(Docket  No.  RP89-35-000] 

Midwestern  Gas  Transmission  Co.; 
Tariff  Fiiing 

December  7, 1988. 

Take  notice  that  on  December  1. 1988, 
Midwestern  Gas  Transmission 
Company  (Midwestern)  tendered  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff  to  be  effective  January  1, 1989. 

Original  Volume  No.  1 

Forty-Sixth  Revised  Sheet  No.  S 
Fourth  Revised  Sheet  No.  32 

Original  Volume  No.  2 

Seventh  Revised  Sheet  No.  64F 
Ninth  Revised  Sheet  No.  62K 
Midwestern  states  that  the  purpose  of 
this  filing  is  to  restate  its  Southern 
System  Base  Tariff  Rates  as  required  by 
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§  154.303  of  the  Commission’s  PGA 
regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC,  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  December 
15, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  88-28613  Filed  12-12-88:  8:45  am] 
BILUNG  CODE  6717-01-y 


[Docket  No.  TQ89-3-5-000] 

Midwestern  Gas  Transmission  Co.; 

Rate  Filing 

December  8, 1988. 

Take  notice  that  on  December  1, 1988, 
Midwestern  Gas  Transmission 
Company  (Midwestern)  filed  Thirty- 
Fourth  Revised  Sheet  No.  6  to  Original 
Volume  No.  1  of  its  FERC  Gas  Tariff  to 
be  effective  December  1, 1988. 

Midwestern  states  that  the  current 
Purchased  Gas  Cost  Rate  Adjustments 
reflected  on  Thirty-Fourth  Revised  Sheet 
No.  6  consist  of  a  53.2  cents  per 
dekatherm  adjustment  applicable  to  the 
gas  component  of  Midwestern’s  sales 
rates.  The  need  for  this  adjustment 
arises  from  dramatically  increased 
purchases  by  Midwestern’s  customers, 
which  in  turn  is  causing  Midwestern  to 
purchase  additional  quantities  of  higher 
cost  supplemental  supplies. 

Midwestern  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  on  its  Southern 
System  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  December  16, 1988.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


(Docket  No.  TQ89-3-37-000] 

Northwest  Pipeline  Corp.;  Proposed 
Change  in  Sales  Rates  Pursuant  to 
Purchase  Gas  Cost  Adjustment 

December  8, 1988. 


protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene; 
provided,  however,  that  any  person  who 
had  previously  filed  a  motion  to 
intervene  in  this  proceeding  is  not 
required  to  file  a  further  motion.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  88-28614  Filed  12-12-88;  8:45  am] 
BILUNQ  CODE  6717-01-M 


[Docket  No.  RP89-36-000] 

Midwestern  Gas  Transmission  Co.; 
Tariff  Filing 

December  7, 1988. 

Take  notice  that  on  December  1, 1988, 
Midwestern  Gas  Transmission 
Company  (Midwestern)  tendered  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff  to  be  effective  January  1, 1989. 

Original  Volume  No.  1 

Thirty-Fifth  Revised  Sheet  No.  6 

Original  Volume  No.  2 

Fifteenth  Revised  Sheet  No.  37 
Fifth  Revised  Sheet  No.  68D 
Fourth  Revised  Sheet  No.  68E 
Midwestern  states  that  the  purpose  of 
this  filing  is  to  restate  its  Northern 
System  Base  Tariff  Rates  as  required  by 
§  154.303  of  the  Commission’s  PGA 
regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
15, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  88-28615  Filed  12-12-88;  8:45  am] 
BILLING  CODE  6717-01-M 


Take  notice  that  on  December  2, 1988, 
Northwest  Pipeline  Corporation 
("Northwest”)  submitted  for  filing  a 
proposed  change  in  rates  applicable  to 
service  rendered  under  rate  schedules 
affected  by  and  subject  to  Article  16, 
Purchased  Gas  Cost  Adjustment 
Provision  (“PGA”),  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1.  Such 
change  in  rates  is  for  the  purpose  of 
reflecting  changes  in  Northwest’s 
estimated  cost  of  purchased  gas  for  the 
three  months  ending  March  31, 1989. 

Northwest  states  the  current  PGA 
adjustment  for  which  notice  is  given 
herein,  aggregates  to  an  increase  of 
21.21$  per  MMBtu  in  the  commodity  rate 
for  all  rate  schedules  affected  by  and 
subject  to  the  PGA.  The  proposed 
change  in  Northwest’s  commodity  rates 
for  the  first  quarter  of  1989  would 
increase  sales  revenues  by 
approximately  $5,171,210.  The  instant 
filing  also  provides  for  a  minor 
reduction  in  the  demand  components  of 
Northwest’s  gas  sales  rates.  'The 
proposed  rate  changes  have  been 
reflected  on  Forty-Seventh  Revised 
Sheet  No.  10  with  a  proposed  effective 
date  of  January  1, 1989.  Northwest  also 
filed  Fourth  Revised  Sheet  No.  302  to  its 
Volume  No.  1  tariff  and  Third  Revised 
Sheet  No.  601  to  its  Volume  No.  1-A 
tariff  to  reflect  adjustments  to  the  Index 
of  Purchasers  and  Index  of  Shippers. 

A  copy  of  this  filing  is  being  served  on 
Northwest’s  jurisdictional  customers 
and  affected  state  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington 
DC  20426,  in  accordance  with  §  §  385.214 
and  385.211  of  the  Commission’s  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  16, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  88-28616  Filed  12-12-88;  8:45  am) 
BILLING  CODE  6717-01-M 


[Docket  No.  RP89-1-002] 

Northwest  Pipeline  Corp.;  Change  in 
FERC  Gas  Tariff 

December  8, 1988. 

Take  notice  that  on  December  5, 1988, 
Northwest  Pipeline  Corporation 
(“Northwest”)  in  compliance  with 
ordering  paragraph  (c)  of  the  Federal 
Energy  Regulatory  Commission 
(“Commission”)  order  issued  November 
4, 1988  in  the  above-captioned  docket, 
submitted  the  following  tariff  sheet  to  be 
a  part  of  its  FERC  Gas  Tariff: 

First  Revised  Volume  No.  1 
Original  Sheet  No.  11 

Northwest  states  Original  Sheet  No. 

11  reflects  the  total  principal  and  the 
monthly  amount  to  be  billed  to  each 
customer  under  Northwest’s  proposal. 
Northwest  also  filed  certain  additional 
information  applicable  to  its  Account 
No.  191  direct-bill  proposal  that  was 
filed  on  October  6, 1988,  as  amended 
October  27, 1988  as  required  by  the 
November  4  order. 

A  copy  of  this  filing  has  been  served 
on  Northwest’s  jurisdictional  sales 
customers  and  affected  state 
commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  Bling  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington 
DC  20426,  in  accordance  with  §§385.214 
and  385.211  of  the  Conmiission’s  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  16, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  tile  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  88-28617  Filed  12-12-88:  8:45  am) 
BILLING  CODE  6717-01-M 


(Docket  No.  TQ89-1-38-4)00] 

Ringwood  Gathering  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

December  8, 1988. 

Take  notice  that  on  December  2, 1988, 
Ringwood  Gathering  Company 
(Ringwood),  4828  Loop  Central  Drive, 
Loop  Central  Three,  suite  850,  Houston, 
Texas  77081,  filed  Substitute  Forty-Fifth 
Revised  Sheet  No.  PGA-1  to  its  FERC 
Gas  Tariff  reflecting  its  current  quarterly 
pursuant  to  18  CFR  154.308,  computed  in 
accordance  with  technical  suggestions 
by  the  Commission  Staff,  including  the 
computation  of  Ringwood’s  surcharge 
adjustment. 

Copies  of  the  tiling  were  served  upon 
Ringwood's  jurisdictional  customers  and 
interested  state  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  tile  a  motion  to 
intervene  or  a  protest  with  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426  in  accordance  with  Rules  214 
and  211  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CTO  385.215, 
385.211).  All  such  motions  or  protests 
should  be  tiled  on  or  before  [December 
16, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  the  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  88-28619  Filed  12-12-88:  8:45  am) 
BIUING  CODE  t717-01-M 


(Docket  No.  CP89-325-325-000] 

Southern  Natural  Gas  Co.;  Request 
Under  Blanket  Authorization 

December  8, 1988. 

Take  notice  that  on  December  1, 1988 
Southern  Natural  Gas  Company 
(Southern),  Post  Office  Box  2563, 
Birmingham,  Alabama  35202-2563,  tiled 
in  Docket  No.  CP89-325-000.  a  request 
pursuant  to  §  157.205  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.020)  for 
authorization  to  provide  interruptible 
transportation  services  for  Rangeline 
Corporation  (Rangeline)  under  its 
blanket  certificate  issued  in  Docket  No. 
CP88-316-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 


Southern  states  that  it  would  perform 
the  proposed  transportation  services  fur 
Rangeline,  a  marketer,  pursuant  to 
service  agreements  dated  September  16, 
1988,  September  30, 1988,  and  October  3, 
1988,  all  under  Southern’s  Rate  Schedule 
(T.  It  is  further  stated  that  the  service 
agreements  each  have  a  primary  term  of 
one  month  with  successive  terms  of  one 
month  thereafter  unless  cancelled  by 
either  party.  Southern  indicates  that  the 
receipt  points  would  be  located  in 
Alabama,  Georgia,  Mississippi  and  the 
onshore  and  offshore  areas  of  Louisiana 
and  Texas.  Delivery  for  each  service 
would  be  at  delivery  points  in  South 
Carolina. 

Southern  states  that  the  Service 
Agreement  dated  September  16, 1988, 
provides  for  a  maximum  transportation 
quantity  of  500  MMBtu  of  gas  on  a  peak 
day.  Rangeline  estimates  that  it  would 
request  150  MMBtu  on  an  average  day 
and  54,750  MMBtu  on  an  annual  basis. 

Southern  states  that  the  second 
Service  Agreement  dated  September  30, 
1988,  provides  for  up  to  5,000  MMBtu  of 
gas  to  be  transported  on  a  peak  day. 
Rangeline  anticipates  that  it  would 
request  2,000  MMBtu  on  an  average  day 
and  730,000  M^tu  on  an  annual  basis. 

Southern  states  that  the  third  Service 
Agreement  dated  October  3, 1988, 
provides  for  a  maximum  transportation 
quantity  of  15,000  MMBtu  on  a  peak  day. 
Rangeline  estimates  that  it  would 
request  3,500  MMBtu  on  an  average  day 
and  1,277,500  MMBtu  on  an  annual 
basis. 

Southern  indicates  that  it  commenced 
the  transportation  of  gas  for  Rangeline 
pursuant  to  the  Service  Agreements 
dated  September  16, 1988,  September  30, 
1988  and  October  3, 1988  on  October  1, 
1988  (at  Docket  No.  ST89-224),  October 
4, 1988  (at  Docket  No.  ST89-226),  and 
October  4, 1988  (at  Docket  No.  ST89- 
227),  respectively,  for  a  120-day  period 
pursuant  to  §  284.223(a)  of  the 
Commission  Regulations  (18  CFR 
284.223(a). 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  88-28625  Filed  12-12-88;  8:45  am) 
BILLING  CODE  67t7-61-M 


[Docket  No.  TQ89-2-8-000] 

South  Georgia  Natural  Gas  C04 
Proposed  Changes  to  FERC  Gas  Tariff 

December  8, 1988. 

Take  notice  that  on  December  1, 1988, 
South  Georgia  Natural  Gas  Company 
(“South  Georgia”)  tendered  for  tiling 
Fiftieth  Revised  Sheet  No.  4  to  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1. 
This  tari^  sheet  and  supporting 


50084 


Federal  Register  /  Vol.  53,  No.  239  /  Tuesday,  December  13,  1988  /  Notices 


information  is  being  Hied  with  a 
proposed  effective  date  of  January  1, 

1989,  pursuant  to  the  Purchased  Gas 
Cost  Adjustments  provision  set  out  in 
Section  14  of  South  Georgia's  FERC  Gas 
Tariff. 

South  Georgia  states  that  Fiftieth 
Revised  Sheet  No.  4  reflects  a  revised 
Current  Adjustment  computed  in 
accordance  with  §  154.305(c)  of  the 
Commission's  Regulations.  'The  Current 
Adjustment,  which  is  proposed  to  be  in 
effect  from  January  1, 1989,  through 
March  31, 1989,  reflects  an  increase  in 
jurisdictional  revenues  of  approximately 
$185,000,  which  is  attributable  to  a 
decrease  in  the  D-1  and  commodity 
components  of  $.993  and  $.065, 
rpspectively,  and  an  increase  in  the  D-2 
components  of  Rate  Schedules  G-l/Il 
and  G-2/I-2  of  $.132  and  $.106, 
respectively. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (§§  385.214, 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
15, 1988.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  88-28620  Filed  12-12-88;  8:45  am] 
BltXINQ  CODE  6717-01-M 

[Docket  No.  TA89-1-18-000] 

Texas  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  7, 1988. 

Take  notice  that  Texas  Gas 
Transmission  Corporation  (Texas  Gas), 
on  December  1, 1988,  tendered  for  filing 
the  following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Original  Volume  No,  1: 
Fourteenth  Revised  Sheet  No.  10 
Fourteenth  Revised  Sheet  No.  lOA 

Texas  Gas  states  that  these  tariff 
sheets  reflect  changes  in  purchased  gas 
costs  and  the  unrecovered  purchased 
gas  cost  surcharge  pursuant  to  the 
Purchased  Gas  Adjustment  clause  of 
Texas  Gas's  FERC  Gas  Tariff  and  are 
proposed  to  be  effective  February  1, 
1989. 


Copies  of  the  filing  were  served  upon 
Texas  Gas's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 

DC  20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  protests  or 
motions  should  be  filed  on  or  before 
December  29, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  88-28621  Filed  12-12-88;  8:45  am] 
BtLLmO  CODE  6717-01-M 

[Docket  No.  TQ89-2-42-000] 

Transwestem  Pipeline  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

December  7, 1988. 

Take  notice  that  on  December  1, 1988, 
Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheet: 

51st  Revised  Sheet  No.  5 
Transwestem  states  this  tariff  sheet  is 
filed  pursuant  to  its  Purchased  Gas 
Adjustment  provision  set  forth  in  Article 
19.4  of  the  General  Terms  and 
Conditions  of  Transwestem's  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1. 
The  Current  Adjustment  reflected  herein 
represents  an  increase  of  $0.7019/ dth  as 
measured  against  Transwestem's  flex 
PGA  filing  in  Docket  No.  TF89-4-42. 
which  became  effective  on  December  1, 

1988. 

The  proposed  effective  date  for  the 
tariff  sheet  listed  above  is  January  1, 

1989. 

Copies  of  the  filing  were  served  on 
Transwestem's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  §  §  385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 


motions  or  protests  should  be  filed  on  or 
before  December  15, 1988.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  88-28622  Filed  12-12-88: 8:45  am] 
BtUJNQ  CODE  6717-01-M 


[Docket  Nos.  CP89-288-000  et  al.] 

United  Gas  Pipe  Line  Co.  et  at.;  Natural 
Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  United  Gas  Pipe  Line  Company 
[Docket  No.  CP89-28&-000) 

December  6, 1988. 

Take  notice  that  on  November  23, 

1988,  United  Gas  Pipe  Line  Company 
(United),  P.O.  Box  1478,  Houston,  Texas 
77251-1478,  filed  in  Docket  No.  CP89- 
288-000  a  request  pursuant  to  §§  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  gas  on  an 
unterruptible  basis  for  MidCon 
Marketing  Corporation  (MidCon),  a 
marketer  of  natural  gas,  under  United's 
blanket  certificate  issued  in  Docket  No. 
CP88-6-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  United  requests  authority 
to  transoort  a  maximum  daily  quantity 
of  618.000  MMBtu  on  behalf  of  MidCon 
pursuant  to  the  Interruptible  Gas 
Transportation  Agreement  Tl-21-1422, 
dated  February  25, 1988,  as  amended  on 
April  7, 1988,  June  2, 1988,  July  18, 1988, 
and  August  24, 1988,  between  United 
and  MidCon.  United  will  receive  the  gas 
at  various  existing  points  in  Texas, 
Louisiana  and  Mississippi  for  delivery  at 
various  existing  delivery  points  in 
Louisiana  and  Mississippi. 

Service  under  §  284.223(a)  commenced 
on  October  14, 1988,  as  reported  in 
Docket  No.  ST89-389. 

Comment  date:  January  20, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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2.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP89-289-000) 

December  6, 1988. 

Take  notice  that  on  November  23, 

1988,  United  Gas  Pipe  Line  Company 
(United),  P.O.  Box  1478,  Houston,  Texas 
77251-1478,  filed  in  Docket  No.  CP89- 

289- 000  a  request  pursuant  to  §  §  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  gas  on  an 
interruptible  basis  for  PSI,  Inc.,  a 
marketer  of  natural  gas,  under  United’s 
blanket  certificate  issued  in  Docket  No. 
CP88-8-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  United  requests  authority 
to  transport  a  maximum  daily  quantity 
of  61,800  MMBtu  on  behalf  of  PSI,  Inc. 
pursuant  to  the  Interruptible  Gas 
Transportation  Agreement  Tl-21-1869, 
dated  October  1, 1988,  between  United 
and  PSI,  Inc.  United  will  receive  the  gas 
at  an  existing  receipt  point  in  Vermilion 
Parish,  Louisiana  for  delivery  at  various 
existing  delivery  points  in  Louisiana. 

Service  under  §  284.223(a)  commenced 
on  October  1, 1988,  as  reported  in 
Docket  No.  ST89-691. 

Comment  date:  January  20, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP89-290-000] 

December  6, 1988. 

Take  notice  that  on  November  23, 

1988,  United  Gas  Pipe  Line  Company 
(United),  P.O.  Box  1478,  Houston,  Texas 
77251-1478,  filed  in  Docket  No.  CP89- 

290- 000  a  request  pursuant  to  §§  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  gas  on  an 
interruptible  basis  for  Amoco 
Production  Company  (Amoco),  a 
producer  of  natural  gas,  under  United’s 
blanket  certificate  issued  in  Docket  No. 
CP88-6-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  proposes  to  transport  on  an 
interruptible  basis  up  to  18,110  MMBTu 
of  Natural  gas  on  a  peak  day,  38,110 
MMBtu  on  an  average  day  and 
13,910,150  MMBtu  on  an  annual  basis  for 
Chevron.  United  States  that  it  would 
perform  the  transportation  service  for 
Chevron  under  United’s  Rate  Schedule 
ITS  for  a  primary  term  of  one  year  and 
continue  on  a  monthly  basis  thereafter. 

It  is  explained  that  the  service  has 
commented  under  the  automatic 


authorization  provisions  of  §  284.223  of 
the  Commission’s  Regulations,  as 
reported  in  Docket  No.  ST89-735.  United 
indicates  that  no  new  facilities  would  be 
necessary  to  provide  the  subject  service. 

Comment  date:  January  20, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice 

4.  United  Gas  Pipe  Line  Company 
(Docket  No.  CP89-291-000] 

December  6, 1988. 

Take  notice  that  on  November  23, 

1988,  United  Gas  Pipe  Line  Company 
(United),  P.O.  Box  1478,  Houston,  Texas 
77251-1478,  filed  in  Docket  No.  CP89- 

291-000  a  request  pursuant  to  §  157.205 
and  284.223  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  gas  on  an 
interruptible  basis  for  Victoria  Gas 
Corporation  (Victoria),  a  marketer  of 
natural  gas,  under  United’s  blanket 
certificate  issued  in  Docket  No.  CP88-6- 
000  pursuant  to  section  7  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

SpeciHcally,  United  requests  authority 
to  transport  a  maximum  daily  quantiy  of 
103,000  MMBtu  on  behalf  of  Victoria 
pursuant  to  the  Interruptible  Gas 
Transportation  Agreement  Tl-21-1750, 
dated  July  14, 1988,  as  amended  October 
14, 1988,  and  October  24, 1988,  between 
United  and  Victoria,  United  will  receive 
the  gas  at  various  existing  receipt  points 
in  Texas,  Louisiana  and  Mississippi  for 
delivery  at  various  existing  delivery 
points  in  Texas,  Louisiana,  Mississippi, 
Alabama  and  Florida. 

Service  under  §  284.223(a)  commenced 
on  November  1, 1988,  as  reported  in 
Docket  No,  CP89-693. 

Comment  date:  January  20, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Moraine  Pipeline  Company 
(Docket  No.  CP89-295-0001 
December  7, 1988. 

Take  notice  that  on  November  28, 

1988,  Moraine  Pipeline  Company 
(Moraine),  701  East  22nd  Street, 
Lombard,  Illinois,  61048,  filed  in  Docket 
No.  CP89-295-000  a  request  pursuant  to 
§  157.205  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  interruptible  transportion 
service  on  behalf  of  PSI,  Inc.  (PSI),  a 
marketer  of  natural  gas,  under  Moraine’s 
blanket  certificate  issued  in  Docket  No. 
CP86-492-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 


Pursuant  to  a  transportation  service 
agreement  executed  October  17, 1988, 
Moraine  proposes  to  transport  up  to  a 
maximum  of  150,(HX)  MMBtu  of  natural 
gas  per  day  for  PSI  from  a  point  of 
receipt  located  at  the  interconnection 
between  the  facilities  of  Moraine  and 
Natural  Gas  Pipeline  Company  of 
America  at  Grayslake  in  Lake  County, 
Illinois  to  a  point  of  delivery  located  at 
the  interconnection  between  the 
facilities  of  Moraine  and  Wisconsin 
Natural  Gas  Company  (the  ultimate 
purchaser)  in  Kenosha  County, 
Wisconsin.  PSI  has  advised  Moraine 
that  it  expects  the  average  daily 
transportation  quantity  to  be  2,200 
MMBtu  and  based  on  that  average,  it 
expects  the  annual  transportation 
volume  to  be  803,000  MMBtu.  It  is  stated 
that  the  transportation  service  would  be 
performed  under  Moraine’s  Rate 
Schedule  ITS  and  consistent  therewith. 
Moraine  may  agree  to  accept  additional 
quantities  as  overrun  gas.  Finally, 
Moraine  states  that  the  service 
commenced  November  8, 1988,  as 
reported  in  Docket  No.  ST89-934-000, 
pursuant  to  Section  284.223(a)  of  the 
Commission’s  Regulations. 

Comment  date:  January  23, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Southern  Natural  Gas  Company 
(Docket  No.  CP89-301-000) 

December  7, 1988. 

Take  notice  that  on  November  29, 

1988,  Southern  Natural  Gas  Company 
(Southern)  filed  in  Docket  No.  CP89- 
301-000  a  request  pursuant  to 
§§  157.205  and  284.223  of  the 
Commission’s  Regulations  for 
authorization  to  provide  interruptible 
transportation  services  for  certain 
shippers  under  its  blanket  certificate 
issued  in  Docket  No.  CP88-316-000 
under  section  7  of  the  Natural  Gas  Act, 
all  as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Southern  proposes  to  transport  gas  on 
an  interruptible  basis  for  Hadson  Gas 
Systems,  Inc.  (Hadson),  a  marketer, 

Arco  Oil  &  Gas  Company  (Arco),  a 
producer;  and  Archer  Daniels  Midland 
Company  (ADM),  an  end  user,  pursuant 
to  service  agreements  dated  August  4, 
1988;  August  18, 1988;  and  August  26. 
1988.  respectively,  all  under  Southern’s 
Rate  Schedule  IT.  It  is  stated  that  the 
service  agreements  each  have  a  primary 
term  of  one  month  with  successive  terms 
of  one  month  thereafter  unless  cancelled 
by  either  party.  Appendix  A  attached 
hereto  sets  forth  the  peak  day,  average 
day  and  annual  information  for  each 
service,  as  well  as  receipt  point/delivery 
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point  information  applicable  to  each 
service.  Southern  asserts  that  no  new 
facilities  are  required  to  implement  any 
of  the  proposed  services. 

Southern  states  that  it  commenced 
each  of  the  transportation  services 
pursuant  to  the  120-day  self- 
implementing  provision  of 
§  284.223(a)(1)  of  the  Commission’s 
Regulations  on  the  day  set  forth  on 
Appendix  A  hereto  as  reported  in  the 
docket  listed  thereon. 


In  its  request  for  authorization. 
Southern  also  petitions  the  Commission 
for  a  waiver  of  the  120-day  limit  on  self- 
implementing  transportation  imposed  by 
§  284.223(a)  of  the  Commission’s 
Regulations  for  each  of  the  services  set 
forth  herein.  Southern  states  that  this 
filing  has  not  been  made  in  time  for  the 
45-day  notice  period  to  expire  prior  to 
expiration  of  said  120-day  self- 
implementing  period  as  a  result  of 
Southern  overlooking  first  delivery  dates 


for  these  services.  Southern  states  that  it 
has  implemented  check  procedures  to 
prevent  such  oversights  in  the  future. 
Southern  only  requests  a  waiver  to  the 
extent  necessary  to  allow  it  to  continue 
these  transportation  services  under 
§284.223(a)  until  the  45-day  notice 
period  expires. 

Comment  date:  January  23, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


DOCKET  No.  CP  89-^301-000 


[Appendix  A] 


Services 

Peak  day 
(MMBtu) 

Average  day 
(MMBtu) 

Armual 

quantity 

(MMBtu) 

Receipt  point 
States 

Delivefy  point 
States 

Date  service 
commenced 

Docket  No. 

Hadson . . . 

250,000 

8,200 

2,993,000 

(') 

Georgia 

8/6/88 

ST89-305 

Arco . . . 

150,000 

90,00 

32,850-000 

(*) 

Texas 

8/20/88 

ST89-309 

ADM . . . . . . . 

2.000 

500 

182,000 

(*) 

Alabama 

8/27/88 

STB9-306 

'  Louisiana.  Offshore  Louisiana.  Texas,  Offshore  Texas.  Mississippi  and  Alabama. 
*  Offshore  Texas. 

’  Louisiana.  Offshore  Louisiana,  Texas,  Mississippi  and  Alabama. 


7.  High  Island  Offshore  System 
(Docket  No.  CP89-303-000) 

December  7, 1988. 

Take  notice  that  on  November  19, 

1988,  High  Island  Offshore  System 
(HIOS),  500  Renaissance  Center.  Detroit, 
Michigan  48243,  hied  in  Docket  No. 
CP89-303-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act 
requesting  authorization  to  transport 
natural  gas,  on  an  interruptible  basis,  for 
NML  Development  Corporation  (NML), 
ail  as  more  fully  set  forth  in  the 
application  which  is  on  Hie  with  the 
Commission  and  open  to  public 
inspection. 

I IIOS  states  that  it  has  entered  into 
two  gas  transportation  agreements 
dated  November  14, 1988,  to  provide  on 
an  interruptible  basis,  transportation  of 
up  to  a  maximum  daily  quantity  of 
95,000  Mcf  as  long-haul  gas  and  a 
maximum  daily  quantity  of  20,000  Mcf 
as  short-haul  gas  for  NML  for  a  primary 
term  of  11  years  for  each  transportation 
agreement  and  continuing  year  to  year 
thereafter.  HIOS  states  that  the  gas  for 
the  long-haul  transportation  would  be 
received  at  various  receipt  points 
located  along  HIOS  system  in  the  High 
Island  Area,  offshore  Texas.  The  gas  for 
the  short-haul  transportation  would  be 
received  at  a  receipt  point  located  on 
HIOS  system  in  the  West  Cameron 
Area,  offshore  Louisiana  it  is  stated. 
HIOS  proposes  to  transport  the  long- 
haul  gas  to  an  existing  interconnection 
of  ANR  Pipeline  Company  (ANR)  or  U-T 
Offshore  System  (U-’TOS)  in  Block  167, 
West  Cameron  Area,  offshore  Louisiana 


or  Stringray  Pipeline  Company  in  Block 
A-330,  High  Island  Area,  offshore  Texas 
and  to  transport  the  short-haul  gas  to  an 
existing  interconnection  of  ANR  or  U- 
TOS  in  Block  167,  West  Cameron  area, 
offshore  Louisiana. 

mOS  proposes  to  charge  NML  9.66 
cents  per  Mcf  for  the  long-haul 
transportation  and  4.87  cents  per  Mcf  for 
the  short-haul  transportation  under  its 
Rate  Schedule  IT  for  Interruptible 
Transportation  Service. 

Comment  date:  December  28. 1988,  in 
accordance  with  Standard  Paragarph  F 
at  the  end  of  this  notice. 

8.  Northwest  Pipeline  Corporation 
[Docket  No.  CP89-304-000] 

December  7, 1988. 

Take  notice  that  on  November  29, 

1988,  Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way.  Salt  Lake 
City,  Utah  84108,  filed  in  Docket  No. 
CP89-304-000  a  request  pursuant  to 
§  157.205  of  the  Commission’s 
Regulations  for  authorization  to  provide 
transportation  on  behalf  of  Williams 
Gas  Marketing  (Williams),  under 
Northwest’s  blanket  certificate  issued  in 
Docket  No.  CP88-578-000,  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  application 
which  is  on  flle  with  the  Commission 
and  open  to  public  inspection. 

Northwest  requests  authorization  to 
■transport,  on  an  interruptible  basis,  up 
to  a  maximum  of  37,000  MMBtu  of 
natural  gas  per  day  for  Williams,  a 
marketer  of  natural  gas,  from  existing 
wells  located  in  La  Plata  County, 
Colorado  and  Rio  Arriba  and  San  Juan 


Counties,  New  Mexico,  to  the  Ignacio 
Plant  delivery  point  in  La  Plata  County, 
Colorado,  and  the  existing 
interconnections  with  El  Paso  Natural 
Gas  Company  at  La  Jara  in  Rio  Arriba 
County,  New  Mexico.  Northwest 
anticipates  transporting,  3,000  MMBtu  of 
natural  gas  on  an  average  day  and  an 
annual  volume  of  1,100,000  MMBtu. 

Northwest  states  that  the 
transportation  of  natural  gas  for 
Williams  commenced  October  14, 1988, 
as  reported  in  Docket  No.  ST89-678-000. 
for  a  120-day  period  pursuant  to 
S  284.223(a)  of  the  Commission’s 
Regulations  and  the  blanket  certificate 
issued  to  Northwest  in  Docket  No. 
CP8d-578-000. 

Comment  date:  January  23, 1989,  in  ' 
accordance  with  Standard  Paragarph  G 
at  the  end  of  this  notice. 

9.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No.  CP89-306-000] 

December  7, 1988. 

Take  notice  that  on  November  30. 

1988,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle),  P.O.  Box  1642, 
Houston,  'Texas  77251-1642,  Hied  in 
Docket  No.  CP89-306-000  a  request 
pursuant  to  $§157,205  and  284.223  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  and 
the  Natural  Gas  Policy  Act  (18  CFR 
284.223)  for  authorization  to  transport 
natural  gas  for  Archer  Daniels  Midland 
Company  (Archer  Daniels),  a  shipper 
and  end-user  of  natural  gas,  under 
Panhandle’s  blanket  certificate  issued  in 
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Docket  No.  CP86-585-<XX)  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Panhandle  proposes  to  transport  up  to 
5,000  dekatherms  (dkt)  of  natural  gas 
equivalent  per  day  on  an  interruptible 
basis  on  behalf  of  Archer  Daniels 
pursuant  to  a  transportation  agreement 
dated  September  26, 1988,  between 
Panhandle  and  Archer  Daniels. 

Panhandle  would  receive  gas  at  various 
existing  points  of  receipt  on  its  system 
in  Texas,  Oklahoma,  Kansas,  Colorado, 
Wyoming,  and  Illinois  and  delivery 
equivalent  volumes,  less  fuel  used  and 
unaccounted  for  line  loss,  to  the  City  of 
Bushnell  in  Fulton  County,  Illinois. 

Panhandle  states  that  the  estimated 
daily  and  estimated  annual  quantities 
would  be  2,500  dkt  and  912,000  dkt, 
respectively.  Service  under  §  284.223(a) 
commenced  on  October  5, 1988,  as 
reported  in  Docket  No.  ST89-819. 

Comment  date:  January  23, 1989,  in 
accordance  with  Standard  Paragarph  G 
at  the  end  of  this  notice. 

10.  United  Gas  Pipe  Line  Company 
Docket  No.  CP89-309-000] 

December  7, 1988. 

Take  notice  that  on  November  30, 

1988,  United  Gas  Pipe  Line  Company 
(United),  P.O.  Box  1478,  Houston,  Texas 
77251-1478,  pursuant  to  its  blanket 
certificate  of  public  convenience  and 
necessity  issued  in  Docket  No.  CP82- 
430-000,  filed  in  Docket  No.  CP89-309- 
000  a  request  pursuant  to  §  157.216(b)  of 
the  Commission’s  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
abandon  its  firm  sales  service  of  natural 
gas  to  Maple  Gulf  Coast  Properties 
Corporation  (Maple),  a  direct  industrial 
sales  customer,  at  its  gas  engine  water 
injection  plant.  Smith  County,  Texas,  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

United  States  that  Maple  has 
consented  to  the  proposed  authorization 
request  and  that  the  facilities  are  to 
remain  in  place  to  serve  Maple  at  the 
same  location  under  an  existing 
interruptible  gas  sales  contract. 

Comment  date:  January  23, 1989,  in 
accordance  with  Standard  Paragarph  G 
at  the  end  of  this  notice. 

11.  Southern  Natural  Gas  Company 

(Docket  No.  CP89-314-000| 

December  7, 1988. 

Take  notice  that  on  November  30, 

1988,  Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham, 
Alabama  35202-2563,  Hied  in  Docket  No. 
CP89-314-000  a  request  pursuant  to 


S§  157.205  and  284.223(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
provide  transportation  service  on  a  Brm 
basis  for  Arco  Oil  and  Gas  Company 
(Arco),  a  producer,  under  its  balnket 
certificate  issued  in  Docket  No.  CP88- 
316-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fuly  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Southern  proposes  to  transport  40,000 
Mcf  of  gas  on  a  peak  day.  Southern 
indicates  that  Arco  anticipates 
requesting  the  full  transportation 
demand  of  40,000  Mcf  of  gas  on  an 
average  day,  and  therefore,  14,600,000 
Mcf  of  gas  on  an  annual  basis.  Southern 
proposes  to  receive  the  gas  at  a  receipt 
point  in  Offshore  Texas  and  would 
transport  it  to  a  delivery  point  in  Refugio 
County,  Texas.  Southern  indicates  that 
the  service  agreement  is  for  a  primary 
term  through  March  31, 1989  with 
successive  terms  of  one  month 
thereafter  unless  cancelled  by  either 
party.  Southern  asserts  that  no  new 
facilities  are  required  to  implement  the 
proposed  service. 

Southern  indicates  that  it  reported  to 
the  Commission  in  Docket  No.  ST89-222 
that  the  Arco  service  began  on  October 
1, 1988  under  the  120-day  automatic 
authorization  provisions  of  §  284.233(a). 

Comment  date:  January  23, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  United  Gas  Pipe  Line  Company 
(Docket  No.  CP89-316-000] 

December  8, 1988. 

Take  notice  that  on  December  1, 1988 
United  Gas  Pipeline  Company  (United). 
P.O.  Box  1478,  Houston,  Texas  77251, 
filed  in  Docket  No.  CP89-316-000  a 
request  pursuant  to  §  §  157.205  and 

284.223  of  the  Commission’s  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas 
under  the  blanket  certificate  issued  in 
Docket  No.  CP88-6-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

United  proposes  to  transport  natural 
gas  for  Brock  Gas  Systems  and 
Equipment  Company  (Brock).  United 
explains  that  service  commenced 
November  1, 1988,  under  §  284.223(a)  of 
the  Commission’s  Regulations,  as 
reported  in  Docket  No.  ST89-738.  United 
explains  that  the  peak  day  quantity 
would  be  47,524  MMBtu,  the  average 
daily  quantity  would  be  47,524  MMBtu, 
and  that  the  annual  quantity  would  be 
17,346,260  MMBtu.  United  explains  that 


it  would  receive  natural  gas  for  Brock’s 
account  at  existing  interconnections  in 
the  states  of  Louisiana  and  Mississippi. 
United  states  that  it  would  redeliver  the 
gas  for  Brock’s  account  at  existing 
interconnections  in  the  state  of 
Louisiana. 

Comment  date:  January  23, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

13.  United  Gas  Pipe  Line  Company 
(Docket  No.  CP89-317-000] 

December  8, 1988. 

Take  notice  that  on  December  1, 1988 
United  Gas  Pipeline  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251, 
filed  in  Docket  No.  CP89-317-000  a 
request  pursuant  to  §  S  157.205  and 

284.223  of  the  Commission’s  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas 
under  the  blanket  certificate  issued  in 
Docket  No.  CP88-6-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

United  proposes  to  transport  natural 
gas  for  LaSER  Marketing  Company 
(LaSER).  United  explains  that  service 
commenced  November  1, 1988,  under 
§  284.223(a)  of  the  Commission’s 
Regulations,  as  reported  in  Docket  No. 
ST89-771.  United  explains  that  the  peak 
day  quantity  woult  be  5,150  MMBtu,  the 
average  daily  quantity  would  be  5,150 
MMBtu,  and  that  the  annual  quantity 
would  be  1,879,750  MMBtu.  United 
explains  that  it  would  receive  natural 
gas  for  LaSER’s  account  at  existing 
intercormections  in  the  state  of  Texas. 
United  states  that  it  would  redeliver  the 
gas  for  LaSER’s  account  at  existing 
interconnections  between  United  and 
Texas  Eastern  Transmission 
Corporation  in  Nacogdoches  County, 
Texas. 

Comment  date:  January  23, 1989,  in 
accordance  with  Standard  Paragaph  G 
at  the  end  of  this  notice. 

14.  United  Gas  Pipe  Line  Company 
[Docket  No.  CP89-318-000] 

December  8, 1988. 

Take  notice  that  on  December  1, 1988 
United  Gas  Pipeline  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251, 
filed  in  Docket  No.  CP89-318-000  a 
request  pursuant  to  §  §  157.205  and 

284.223  of  the  Commission’s  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas 
under  the  blanket  certificate  issued  in 
Docket  No.  CP88-6-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 


50088 


Federal  Register  /  Vol.  53,  No.  239  /  Tuesday.  December  13,  1988  /  Notices 


with  the  Commission  and  open  to  public 
inspection. 

United  proposes  to  transport  natural 
gas  for  Marathon  Oil  Company  * 
(Marathon).  United  explains  that  service 
commenced  October  27, 1988,  under 
§  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-877.  United  explains  that  the  peak 
day  quantity  would  be  30,900  MMBtu, 
the  average  daily  quantity  would  be 
80,900  MMBtu,  and  that  the  annual 
quantity  would  be  11,278,500  MMBtu. 
United  explains  that  it  would  receive 
natural  gas  for  Marathon's  account  at  an 
existing  interconnection  between  United 
and  Sea  Robin  Pipeline  Company  in 
Vermilion  Parish,  Louisiana.  United 
states  that  it  would  redeliver  the  gas  for 
Marathon's  account  at  existing 
interconnections  in  the  state  of 
Louisiana. 

Comment  date:  January  23, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

IS.  United  Gas  Pipe  Line  Company 
(Docket  No.  CP8&-319-000) 

December  8, 1988. 

Take  notice  that  on  December  1. 1988 
United  Gas  Pipeline  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251, 
filed  in  Docket  No.  CP89-319-000  a 
request  pursuant  to  §  §  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas 
under  the  blanket  certificate  issued  in 
Docket  No.  CP88-6-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

United  proposes  to  transport  natural 
gas  for  MidCon  Marketing  Corporation 
(MidCon).  United  explains  that  service 
commenced  October  1, 1988,  under 
§  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-876.  United  explains  that  the  peak 
day  quantity  would  be  103.000  MMBtu, 
the  average  daily  quantity  would  be 
103,000  MMBtu,  and  that  the  annual 
quantity  would  be  37,595,000  MMBtu. 
United  explains  that  it  would  receive 
natural  gas  for  MidCon's  account  at  an 
existing  interconnection  between  United 
and  Sea  Robin  Pipeline  Company  in 
Vermilion  Parish,  Louisiana.  United 
states  that  it  would  redeliver  the  gas  for 
MidCon's  account  at  existing 
interconnections  in  the  state  of 
Louisiana. 

Comment  date:  January  23, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


16.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP89-320-000) 

December  8, 1988. 

Take  notice  that  on  December  1, 1988, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251- 
1479,  filed  in  Docket  No.  CP89-320-000  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas  on 
behalf  of  Chevron,  U.S.A.  Inc. 

(Chevron),  a  producer  of  natural  gas, 
under  United's  blanket  certificate  issued 
in  Docket  No.  CP8&-6-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

United  proposes  to  transport  on  an 
interruptible  basis  up  to  38,110  MMBtu 
of  natural  gas  on  a  peak  day,  38,110 
MMBtu  on  an  average  day  and 
13,910,150  MMBtu  on  an  annual  basis  for 
Chevron.  United  states  that  it  would 
perform  the  transportation  service  for 
Chevron  under  United's  Rate  Schedule 
ITS  for  a  primary  term  of  one  year  and 
continue  on  a  monthly  basis  thereafter. 

It  is  explained  that  the  service  has 
commenced  under  the  automatic 
authorization  provisions  of  §  284.223  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST89-735.  United 
indicates  that  no  new  facilities  would  be 
necessary  to  provide  the  subject  service. 

Comment  date:  January  23, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

17.  United  Gas  Pipe  Line  Company 
[Docket  No.  CP89-321-000] 

December  8, 1988. 

Take  notice  that  on  December  1, 1988, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251- 
1479,  filed  in  Docket  No.  CP89-321-000  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas  on 
behalf  of  Arco  Oil  and  Gas  Company 
(Arco),  a  producer  of  natural  gas,  under 
United's  blanket  certificate  issued  in 
Docket  No.  CP88-6-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

United  proposes  to  transport  on  an 
interruptible  basis  up  to  15,540  MMBtu 
of  natural  gas  on  a  peak  day,  15,540 
MMBtu  on  an  average  day  and 
12,310,560  MMBtu  on  an  annual  basis  for 
Arco.  United  states  that  it  would 
perform  the  transportation  service  for 
Arco  under  United's  Rate  Schedule  ITS 
for  a  primary  term  of  one  year  and 
continue  on  a  monthly  basis  thereafter. 

It  is  explained  that  the  service  has 


commenced  under  the  automatic 
authorization  provisions  of  S  284.223  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST89-854.  United 
indicates  that  existing  facilities  would 
be  used  to  provide  the  subject  service. 

Comment  date:  January  23, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

18.  United  Gas  Pipe  Line  Company 
[Docket  No.  CP89-322-0001 
December  8, 1988. 

Take  notice  that  on  December  1, 1988, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251- 
1479,  filed  in  Docket  No.  CP89-322-000  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas  on 
behalf  of  Citizen's  Gas  Supply 
Corporation  (Citizen's),  a  marketer  of 
natural  gas,  under  United's  blanket 
certificate  issued  in  Docket  No.  CP88-6- 
000  pursuant  to  section  7  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  proposes  to  transport  on  an 
interruptible  basis  up  to  102,588  MMBtu 
of  natural  gas  on  a  peak  day,  102,588 
MMBtu  on  an  average  day  and 
12,310,560  MMBtu  on  an  annual  basis  for 
Citizen's.  United  states  that  it  would 
perform  the  transportation  service  for 
Citizen's  under  United's  Rate  Schedule 
ITS  for  a  primary  term  of  one  month 
from  the  date  of  the  first  delivery  and 
continue  on  a  monthly  basis  thereafter. 

It  is  explained  that  the  service  has 
commenced  under  the  automatic 
authorization  provisions  of  §  284.223  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST89-828.  United 
indicates  that  no  new  facilities  would  be 
needed  to  provide  the  subject 
transportation  service. 

Comment  date:  January  23, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

19.  United  Gas  Pipe  Line  Company 
(Docket  No.  CP89-323-000) 

December  8, 1988. 

Take  notice  that  on  December  1, 1988, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251- 
1479,  filed  in  Docket  No.  CP89-323-000  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas  on 
behalf  of  Mobil  Natural  Gas,  Inc. 

(Mobil),  a  marketer  of  natural  gas,  under 
United's  blanket  certificate  issued  in 
Docket  No.  CP88-6-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
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more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

United  proposes  to  transport  on  an 
interruptible  basis  up  to  103,000  MMBtu 
of  natural  gas  on  a  peak  day,  103,000 
MMBtu  on  an  average  day  and 
37,595,000  MMBtu  on  an  annual  basis  for 
Mobil.  United  states  that  it  would 
perform  the  transportation  service  for 
Mobil  under  United's  Rate  Schedule  ITS 
for  a  primary  term  of  one  month  from 
the  date  of  first  delivery  and  continue  on 
a  monthly  basis  thereafter.  It  is 
explained  that  the  service  has 
commenced  under  the  automatic 
authorization  provisions  of  §  284.223  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST89-878.  United 
indicates  that  no  new  facilities  would  be 
necessary  to  provide  the  subject  service. 

Comment  date:  January  23, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

20.  Panhandle  Eastern  Pipe  Line 
Company 

(Docket  No.  CP89-300-0001 
December  8, 1988. 

Take  notice  that  on  November  30. 

1988,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle),  P.O.  Box  1642, 
Houston.  'Texas  77001,  filed  in  Docket 
No.  CP89-308-000  an  application 
pursuant  to  section  7(b}  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
partially  abandon  sales  service  to 
Northern  Indiana  Public  Service 
Company  (NIPSCO),  an  existing 
jurisdictional  sales  customer  under 
Panhandle's  Rate  Schedule  G-1,  all  as 
more  fully  set  forth  in  the  application  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Panhandle  states  that  the  proposed 
abandonment  would  reduce  the  total 
annual  quantity  of  gas  delivered  to 
NIPSCO  from  34,684,000  Mcf  to 
24,278,800  Mcf.  Panhandle  states  that  the 
term  of  its  existing  agreement  with 
NIPSCO  expired  October  31, 1988  and 
accordingly.  Panhandle  requests  that 
authority  for  the  partial  abandonment  to 
be  effective  November  1, 1988  for  a  term 
through  October  31, 1990. 

Panhandle  states  that  the  partial 
abandonment  of  sales  service  reflects 
the  result  of  contract  negotiation 
between  Panhandle  and  NIPSCO  that 
will  allow  NIPSCO  to  realign  its  sales 
service  contract  demand  to  match  its 
actual  requirements. 

Comment  date:  December  29, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 


21.  Williams  Natural  Gas  Company 

[Docket  No.  CP80-129-OOO1 
December  8, 1988. 

Take  notice  that  on  November  3, 1988, 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa,  Oklahoma  74101, 
filed  in  Docket  No.  CP89-129-000  an 
application,  as  supplemented  on 
December  2, 1988,  pursuant  to  section 
7(b)  of  the  Natural  Gas  Act  (NGA)  for 
authorization  to  abandon  Rate  Schedule 
E  for  all  future  uses  and  to  cancel  such 
rate  schedule,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

WNG  states  that  on  July  20, 1988,  it 
accepted  a  Revised  Stipulation  and 
Agreement  and  a  certificate  issued  in 
Docket  No.  CP86-631-001  authorizing 
open  access  transportation  and  the 
restructured  sales  services  established 
under  the  Revised  Stipulation  and 
Agreement.  It  is  stated  that  these  new 
sales  services  include;  (1)  A  partial 
requirements,  contract  demand-type 
service  under  a  new  sales  Rate  Schedule 
PR(A)  and  (2)  a  new  full  requirements 
service  under  a  new  sale  Rate  Schedule 
F.  It  is  stated  that  these  new  sales 
service  options  all  provide  various 
opportunities  for  sales  customers  to 
convert  sales  service  to  firm  and/or 
interruptible  transportation  and,  in  the 
case  of  the  new  Rate  Schedule  F  service, 
to  reduce  sales  service, 

WNG  also  requests  permission  for 
and  approval  of  the  abandonment  of  all 
future  uses  of  Rate  Schedule  E  and  the 
cancellation  of  such  rate  schedule. 

WNG  states  that  such  authorization 
would  be  appropriate  because 
Drumright  Gas  Authority  (Drumright) 
and  Oklahoma  Natural  Gas  Company 
(ONG),  the  only  customers  under  Rate 
Schedule  E,  have  terminated  their 
service  agreements  and  no  longer 
require  service  under  that  rate  schedule. 
It  is  stated  that  Drumright  and  ONG 
currently  receive  sales  service  under 
WNG's  recently  authorized  Rate 
Schedules  PR(A)  and  F,  respectively. 
WNG  states  that  Rate  Schedule  E 
service  is  not  available  to  new 
customers. 

Comment  date:  December  29, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

22.  Natural  Gas  Pipeline  Company  of 
America 

(Docket  No.  CP89-328-0001 
December  8, 1988. 

Take  notice  that  on  December  2, 1988, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP89-328-000  a  request  pursuant  to 


§  157.205  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  an  interruptible  transportation 
service  for  American  Central  Gas 
Marketing  Company  (American 
Central),  a  marketer,  under  the  blanket 
certificate  issued  in  Docket  No.  CP85- 
582-000,  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Natural  states  that  pursuant  to  a 
transportation  agreement  dated  May  27, 
1988,  as  amended,  under  its  Rate 
Schedule  ITS,  it  proposes  to  transport  up 
to  300,000  MMBtu  per  day  equivalent  of 
natural  gas  (plus  any  additional  volumes 
accepted  pursuant  to  the  overrun 
provisions  of  Natural's  Rate  Schedule 
ITS)  for  American  Centra)  from  points  of 
receipt  listed  in  Exhibit  “A”  of  the 
agreement  to  delivery  points  listed  in 
Exhibit  “B,”  which  transportation 
service  involves  interconnections 
between  Natural  and  various 
transporters.  Natural  states  that  it 
would  receive  the  gas  at  various  existing 
points  on  its  system  offshore  Louisiana 
and  offshore  Texas,  and  in  Louisiana, 
Texas,  Oklahoma,  New  Mexico,  Kansas, 
Wyoming,  Iowa,  and  Illinois.  Natural 
states  that  it  would  transport  and 
redeliver  the  gas  to  various  delivery 
points  in  Texas,  Louisiana,  Arkansas, 
Nebraska,  Kansas,  Missouri,  Iowa, 
Indiana,  Michigan,  New  York, 

California,  and  Illinois. 

Natural  advises  that  service  under 
§  284.223(a)  commenced  October  4, 1988, 
as  reported  in  an  ST  docket  filing  made 
concurrently  with  the  instant  request 
Natural  further  advises  that  it  would 
transport  75,000  MMBtu  on  an  average 
day  and  27,375,000  MMBtu  annually. 

Comment  date:  January  23, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

23.  Southern  Natural  Gas  Company 
(Docket  Na  CP88-31 3-000) 

December  8, 1988. 

Take  notice  that  on  November  30, 
1988,  Southern  Natural  Gas  Company 
(Southern)  filed  in  Docket  No.  CP80- 
313-000  a  request  pursuant  to  the  notice 
procedure  in  §  §  157.205  and  284.223(bJ 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  for  authorization  to 
transport  gas  on  a  firm  basis  for  Tejas 
Power  Corporation  (Tejas)  under 
Southern's  blanket  certificate  issued  in 
Docket  No.  CP88-316-000,  under  section 
7  of  the  Natural  Gas  Act,  all  as  more 
fully  set  forth  in  the  request  on  file  with 
the  Commission  and  open  to  public 
inspection. 
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Southern  states  it  would  perform  the 
proposed  transportation  service  for 
Tejas,  a  marketer,  pursuant  to  a  service 
agreement  dated  September  7, 1988, 
under  Southern's  Rate  Schedule  FT. 
Southern  also  states  that  the  service 
agreement  is  for  a  primary  term  through 
April  1, 1989,  with  successive  terms  of 
one  month  thereafter  unless  cancelled 
by  either  party.  Southern  further  states 
it  shall  transport  8,000  Mcf  of  gas  on  a 
peak  day  and  Tejas  anticipates 
requesting  the  full  transportation 
demand  of  8,000  Mcf  of  gas  on  an 
average  day,  and  accordingly,  2,920,000 
Mcf  of  gas  on  an  annual  basis.  Southern 
proposes  to  receive  the  gas  at  various 
receipt  points  in  Offshore  Texas  for 
delivery  to  delivery  points  in  Texas.  The 
receipt  and  delivery  points  are  listed  in 
Exhibit  C  of  the  application  as  Exhibits 
A  and  B  of  the  September  7, 1989, 
transportation  agreement  which 
provides  for  this  service  and  is  on  file 
with  the  Commission  and  open  to  public 
inspection.  Southern  asserts  that  no  new 
facilities  are  required  to  implement  the 
proposed  service. 

Southern  states  that  it  commenced 
transportation  of  natural  gas  for  Tejas 
on  October  1, 1988,  as  reported  in 
Docket  No.  ST89-228  pursuant  to  the 
120-day  self-implementing  provision  of 
§  284.223(a)(1)  of  the  Commission’s 
Regulations.  Southern  states  that  it 
proposes  to  continue  this  transportation 
service  in  accordance  with  the 
provisions  of  §  §  284.221  and  284.223(b) 
of  the  Commission's  Regulations. 

Comment  date:  January  23, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

24.  Northern  Natural  Gas  Company, 
Division  of  Enron  Corp. 

(Docket  No.  CP89-310-000) 

December  8, 1988. 

Take  notice  that  on  November  30. 

1988,  Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.,  (Northern).  1400 
Smith  Street,  P.O.  Box  1188,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP89- 
310-000,  a  request  for  authorization 
pursuant  to  §  §  157.205  and  157.212  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  and  Northern's  blanket 
certiRcate  issued  in  Docket  No.  CP86- 
401-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  for  authorization  to 
install  a  small  volume  facility  to  provide 
natural  gas  service  to  Peoples  Natural 
Gas  (Peoples)  for  resale  to  Vess  Oil 
Corp.,  an  industrial  user,  in  Rice  County, 
Kansas,  all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

Northern  states  that  the  estimated 
peak  and  annual  volumes  to  be 


delivered  at  the  subject  delivery  point, 
in  the  Fifth  year  of  service,  is  6  Mcf  and 
2,136  Mcf,  respectively.  Northern  also 
states  that  the  total  cost  of  the  proposed 
facilities  would  be  $1,690,  which  would 
be  reimbursed  by  Peoples.  It  is  further 
stated  that  the  volumes  delivered  would 
be  served  from  existing  firm 
entitlements  of  Peoples. 

Comment  date:  January  23, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

25.  Tennessee  Gas  Pipeline  Company 
(Docket  No.  CP88-522-004) 

December  8, 1988. 

Take  notice  that  on  November  18, 

1988,  Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O,  Box  2511,  Houston, 
Texas  75252-2511,  filed  in  Docket  No. 
CP88-522-004,  an  amendment  to  its 
application  in  Docket  No.  CP88-522-000 
for  authorization  to  render  standby 
service  for  its  Rate  Schedule  CD,  G  and 
GS  customers,  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  amendment  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection.  In  its  application  in 
Docket  No.  CP88-522-000,  Tennessee 
proposed  to  allow  its  Rate  Schedule  CD, 
G  and  GS  customers  that  convert  a 
portion  of  their  firm  sales  entitlement  to 
firm  transportation  service  to  elect 
standby  service  equivalent  to  the 
amount  of  service  converted,  not  to 
exceed  fifty  percent  of  the  lesser  of  the 
customer’s  original  or  reduced  sales 
entitlements. 

Tennessee  states  that  by  this 
amendment,  Tennessee  is  revising  the 
availability  conditions  of  standby 
service  to  reflect  the  effect  of  the 
Commission’s  requirement  in  Tennessee 
Docket  No.  RP-88-228  that  Tennessee 
develop  Demand2  Rates  on  the  basis  of 
its  customers’  nominations.  Specifically, 
Tennessee  indicates  that  standby 
service  would  be  available  to  customers 
that  convert  a  portion  of  their  firm  sales 
service  entitlement  to  standby  service, 
provided  that  the  level  of  standby 
service  for  any  customer  would  not 
exceed  (i)  on  a  daily  basis,  fifty  percent 
of  the  customer’s  daily  entitlement  to 
sales  service,  and  (ii)  on  a  monthly 
basis,  fifty  percent  of  the  customer’s 
nominated  Di  quantities  for  the  month. 

Comment  date:  December  29, 1988,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 


Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission’s 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission’s  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  88-28605  Filed  12-12-88:  8:45  am] 
BILLINO  CODE  6717-01-M 
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(Docket  No.  RP89-38-OOOI 

U-T  Offshore  System;  Proposed 
Changes  in  FERC  Gas  Tariff 

December  7. 1988. 

Take  notice  that  on  December  1, 1988, 
U-T  Offshore  System  (U-TOS)  tendered 
for  filing  Eleventh  Revised  Sheet  No.  4 
to  its  FERC  Gas  Tariff,  Original  volume 
No.  1.  The  proposed  effective  date  of  the 
enclosed  Tariff  Sheet  is  January  1, 1989. 
The  rate  changes  proposed  herein  would 
increase  annual  revenues  from 
jurisdictional  transportation  services  by 
approximately  $17,000  based  on  the  12- 
month  period  ending  August  31, 1988,  as 
adjusted,  compared  with  the  revenues 
generated  through  the  presently 
effective  rates. 

U-TOS  states  that  the  principal 
reasons  for  the  rate  changes  tiled  herein 
are  as  follows: 

(a)  Increased  cost  of  capital  which 
results  in  an  overall  rate  of  return  of 
13.51%  which  is  required  to  afford  U- 
TOS  the  opportunity  to  earn  a  fair  and 
reasonable  return, 

(b)  A  reduction  in  rate  base  due  to 
increase  in  reserve  for  depreciation,  and 

(c)  A  decrease  in  projected 
transportation  quantities  to  a  level  equal 
to  approximately  68%  use  of  U-TOS' 
daily  contract  demand  of  1,036,457  Mcf. 

U-TOS  states  that  it  has  served  copies 
of  this  filing  upon  all  of  its  shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  tiling  should  tile  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  procedure  (18  CFR  385.211, 
214).  All  such  motions  or  protests  should 
be  tiled  on  or  before  December  14, 1988. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  tile 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  CashelL 
Secretary. 

[FR  Doc.  88-28624  Filed  12-12-88;  8:45  sm] 
BILLING  CODE  6717-01-11 

[Docket  No.  RP89-40-0001 

WHNams  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

December  8, 1988. 

Take  notice  that  Williams  Natiu-al 
Gas  Company  (WNG)  on  December  1, 


1988,  tendered  for  tiling  the  following 
tariff  sheets  to  its  FERC  Gas  Tariff, 
Original  Volume  No.  1. 

Fifth  Revised  Sheet  No.  2 
Original  Sheet  Nos.  6B-6D 
First  Revised  Sheet  No.  109 
Original  Sheets  Nos.  110-111 

The  proposed  effective  date  of  these 
tariff  sheets  is  December  2, 1988. 

WNG  states  that  this  tiling  places 
tariff  sheets  into  effect  which  establish 
the  procedures  pursuant  to  Order  No. 

500  through  which  WNG  will  recover 
from  its  customers  the  take-or-pay  and 
contract  reformation  cost  fixed  charges 
and  commodity  surcharges  which 
WNG’s  pipeline  suppliers  bill  to  WNG 
under  §  2.104  of  the  Commission’s 
General  Policy  and  interpretations.  In 
particular,  this  filing  is  being  made 
pursuant  to  §  2.104(e)  of  the 
Commission’s  General  Policy  and 
Interpretations  which  permits 
downstream  pipelines  to  flow  through 
approved  upstream  pipeline  take-or-pay 
and  contract  reformation  costs  to  their 
customers  on  an  “as  billed’’  basis. 

WNG  states  that  copies  of  its  tiling 
were  served  on  all  jursidictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  tiling  should  tile  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  iwth 
§  §  385.211,  385.214  of  the  Commission’s 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  16, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  tiie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  tile  a  motion  to  intervene.  Copies 
of  this  tiling  are  on  tile  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashetl, 

Secretary. 

(FR  Doc.  88-28623  Filed  12-12-88;  8:45  am) 
BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-180796;  FRL-3490-6I 

Receipt  of  Application  for  a  Specific 
Exemption  To  Use  Thiophanate* 
Methyl;  Solicitation  of  Public  Comment 

agency:  Environmental  Protection 
Agency  (EPA). 


action:  Notice. 

summary:  EPA  has  received  a  specific 
exemption  request  from  the  Florida 
Department  of  Agriculture  and 
Consumer  Services  (hereafter  referred  to 
as  the  “Applicant”)  for  use  of 
thiophanate-methyl  (CAS  23564-05-8)  to 
control  white  mold,  Sclerotinia 
sclerotiorum,  on  5,000  acres  of  potatoes 
in  Florida.  In  accordance  with  40  CFR 
166.24,  EPA  is  soliciting  comment  before 
making  the  decision  whether  or  not  to 
grant  this  specific  exemption  request. 
DATE:  Comments  must  be  received  on  or 
before  December  28, 1988. 
address:  Three  copies  of  written 
comments,  bearing  the  identifying 
notation  “OPP-180796,”  should  be 
submitted  by  mail  to: 

Public  Docket  and  Freedom  of 
Information  Section,  Field  Operations 
Division  (TS-757C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  Street  SW., 

Washington,  DC  20460 
In  person,  bring  comments  to:  Rm.  236, 
CM  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  “Confidential 
Business  Information”  (CBI). 

Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  conunent  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  Rm.  236  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  Mail: 

Gene  Asbury,  Registration  Division  (TS- 
767C),  Otilce  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460 
Office  location  and  telephone  number: 
Rm.  7168,  Crystal  Mall  2, 1921 
Jefferson  Davis  Highway.  Arlington, 
VA,  (703-557-7890) 

SUPPLEMENTARY  iNFORMATtON:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.SkC.  136p),  the  Administrator  may, 
at  his  discretion,  exempt  a  State  agency 
from  any  registration  provision  of  FIFRA 
if  he  determines  that  emergency 
conditions  exist  which  require  such 
exemption. 
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The  Applicant  has  requested  the 
Administrator  to  issue  an  emergency 
exemption  to  permit  the  use  of  the 
fungicide,  thiophanate-methyl  available 
as  Topsin  M  70%  WP  {EPA  Registration 
No.  4581-322)  and  Topsin  M  4.5  Fl  (EPA 
Registration  No.  4581-352)  from  Penwalt 
Corp.,  to  control  Sclerotinia  infections 
on  5,000  acres  of  potatoes  in  Florida. 

Information  in  accordance  with  40 
CFR  Part  166  was  submitted  as  part  of 
this  request.  The  Applicant  indicates 
that  prior  to  1971,  potato  growers  were 
using  calcium  cyanamide  to  control 
Sclerotinia,  but  this  product  is  no  longer 
available.  According  to  the  Applicant, 
without  effective  control,  potato  growers 
could  experience  34  percent  crop  losses. 
With  the  use  of  Topsin  M,  growers 
expect  their  crop  losses  to  be  at  most  5 
percent.  The  potential  dollar  loss 
without  thiophanate-methyl  for  the 
1988-89  season  is  estimated  to  be 
approximately  four  million  dollars. 

Topsin  M  will  be  applied  at  a 
maximum  rate  of  1.4  pounds  active 
ingredient  per  acre.  Up  to  two 
applications  may  be  made.  A  maximum 
of  10,000  pounds  active  ingredient  will 
be  needed  to  treat  a  maximum  of  5,000 
acres.  Applications  will  be  completed  by 
March  31, 1989. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  that  the  Agency  publish 
notice  of  receipt  in  the  Federal  Register 
and  solicit  public  comment  on  an 
application  for  a  specific  exemption 
proposing  use  of  a  pesticide  which 
contains  an  active  ingredient  which  is  or 
has  been  the  subject  of  a  Special  Review 
and  is  intended  for  a  use  that  could  pose 
a  risk  similar  to  the  risk  posed  by  any 
use  of  the  pesticide  which  is  or  has  been 
the  subject  of  the  Special  Review  (40 
CFR  166.24(a)(5)).  A  rebuttable 
presumption  against  registration  (RPAR) 
for  thiophanate-methyl  was  published 
December  7, 1977  (42  FR  61970).  The 
risks  considered  in  that  document  which 
could  be  similar  to  the  risks  posed  by 
this  proposed  use  are:  Mutagenicity;  and 
reduction  to  nontarget  organisms. 
Thiophanate-methyl  was  removed  from 
the  special  review  process  on  October 
20, 1982  (47  FR  46747)  because  it  was 
determined  that  the  potential  risks  were 
not  unreasonable  and  were  exceeded  by 
the  benefits  associated  with  its  use. 
Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Program  Management  and  Support 
Division  at  the  address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period. 


Date:  November  22, 1988. 

Anne  E.  Lindsay, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

(FR  Doc.  88-28647  Filed  12-12-88;  8:45  am) 
BiLUNO  CODE  eseo-so-M 

IOPP-180797;  FRL-3490-7] 

Receipt  of  Application  for  a  Specific 
Exemption  to  Use  Metalaxyl; 

Solicitation  of  Public  Comment 

agency:  Environmental  Protection 
Agency  (EPA), 
action:  Notice. 

summary:  EPA  has  received  a  specific 
exemption  request  from  the  California 
Department  of  Food  and  Agriculture 
(hereafter  referred  to  as  the 
“Applicant”)  for  use  of  metalaxyl  (CAS 
57837-19-1)  to  control  downy  mildew, 
Peronospora  sparsa,  on  400  acres  of 
caneberries  in  California.  In  accordance 
with  40  CFR  166.24,  EPA  is  soliciting 
comment  before  making  the  decision 
whether  or  not  to  grant  this  specific 
exemption  request. 

DATE:  Comments  must  be  received  on  or 
before  December  28, 1988. 

ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identifying 
notation  “OPP-180797,”  should  be 
submitted  by  mail  to: 

Public  Docket  and  Freedom  of 
Information  Section,  Field  Operations 
Division  (TS-757C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460. 

In  person,  bring  comments  to:  Rm.  236, 
CM#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
conRdential  by  marking  any  part  or  all 
of  that  information  as  “Confidential 
Business  Information”  (CBI). 

Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  Rm.  236  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail: 

Gene  Asbury,  Registration  Division  (TS- 
767C),  Office  of  Pesticide  Programs, 


Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  716B,  Crystal  Mall  2, 1921 
Jefferson  Davis  Highway,  Arlington, 
VA,  (703-557-7890). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 

(7  U.S.C.  136p),  the  Administrator  may, 
at  his  discretion,  exempt  a  State  agency 
from  any  registration  provision  of  FIFRA 
if  he  determines  that  emergency 
conditions  exist  which  require  such 
exemption. 

The  Applicant  has  requested  the 
Administrator  to  issue  an  emergency 
exemption  to  permit  the  use  of  the 
fungicide,  metalaxyl  available  as 
Ridomil  2E  (EPA  Registration  No.  100- 
607)  from  Ciba  Geigy  Corporation,  to 
control  downy  mildew  on  400  acres  of 
caneberries  in  California. 

Information  in  accordance  with  40 
CFR  Part  166  was  submitted  as  part  of 
this  request.  The  Applicant  indicates 
that  this  disease  infects  the  plants 
during  wet  weather  in  the  fall  and 
overwinters  in  the  roots.  In  the  spring, 
the  overwintering  spores  germinate  and 
infect  the  growing  canes  and  developing 
fruit.  Warm,  wet  weather  creates  an 
ideal  condition  for  the  development  and 
growth  of  this  disease.  According  to  the 
Applicant,  there  are  no  pesticides 
currently  registered  for  the  control  of 
downy  mildew  on  caneberries  and 
without  effective  control,  significant 
economic  losses  of  thirty  to  fifty  percent 
could  result  if  mildew  outbreaks  occur 
this  season.  The  potential  dollar  Iofs 
without  metalaxyl  for  the  1988-89 
season  is  estimated  to  be  over  one  half 
of  a  million  dollars. 

Metalaxyl  will  be  applied  at  a 
maximum  rate  of  0.25  pound  active 
ingredient  per  linear  feet  of  plant  row  or 
1.38  pounds  active  ingredient  per  acre. 
Up  to  two  applications  may  be  made.  A 
maximum  of  1,104  pounds  active 
ingredient  may  be  needed  to  treat  a 
maximum  of  400  acres.  Applications  will 
be  completed  by  April  30, 1989. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  that  the  Agency  publish 
notice  of  receipt  in  the  Federal  Register 
and  solicit  public  comment  on  an 
application  for  a  specific  exemption  that 
has  been  requested  or  granted  for  that 
use  in  any  three  previous  years  and  a 
complete  application  for  registration  of 
the  use  and/or  a  petition  for  a  tolerance 
for  residues  in  or  on  the  commodity  has 
not  been  submitted  to  the  Agency.  Use 
of  metalaxyl  in  or  on  caneberries  was 
denied  in  1983  and  1984  for  lack  of  an 
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adequate  toxicological  data  base  and 
was  subsequently  granted  in  both  1987 
and  1988.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Program  Management 
and  Support  Division  at  the  address 
above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period. 

Dated:  November  22, 1988. 

Anne  E.  Lindsay, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

[FR  Doc.  88-28646  Filed  12-12-88;  8:45  am] 
BILUNG  CODE  6560-50-M 


(FIFRA  Docket  No.  630,  et  al.;  FRL-3490-4] 

Pesticide  Products  Containing 
Tributyltin  Compounds 

agency:  Environmental  Protection 
Agency. 

action:  Notice  of  objections  and  request 
for  hearing. 


The  U.S.  Environmental  Protection 
Agency  (EPA)  announced  its  final 
decision  to  cancel  registrations  and 
deny  applications  of  all  pesticide 
products  containing  tributyltin  (TBT) 
compounds  as  active  ingredients  for  use 
as  antifoulants  unless  registrants 
modified  certain  terms  and  conditions  of 
their  registrations.  (53  FR  39022,  October 
4, 1988.)  Concerning  EPA’s  decision, 
notice  is  hereby  given,  pursuant  to  the 
appropriate  section  of  the  Rules  of 
Practice,  40  CFR  164.8,  promulgated 
under  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act,  7  U.S.C.  136,  et 
seq.,  that  objections  and  requests  for 
hearings  were  filed  by  some  registrants 
regarding  certain  of  their  enumerated 
and  registered  products  containing  TBT 
as  an  active  ingredient. 

For  information  concerning  the  issues 
involved  and  other  details  of  this 
proceeding,  interested  persons  are 
referred  to  the  docket  in  this  matter  on 
file  with  the  Hearing  Clerk, 
Environmental  Protection  Agency,  (Mail 
Code  A-110)  Room  3708,  Waterside 
Mall,  401  M  Street,  SW.,  Washington, 
DC  20460.  (202-382-4865). 

Dated:  December  7, 1988. 

Frank  W.  Vanderheyden, 

Administrative  Law  Judge. 

(FR  Doc.  88-28848  Filed  12-12-88;  8:45  am) 
BILLING  CODE  6S60-50-M 


[FRL-3490-1] 

Risk  Assessment  Forum  Special 
Report  on  Ingested  Inorganic  Arsenic: 
Skin  Cancer;  Nutritional  Essentiality 

agency:  U.S.  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  availability  of  Risk 
Assessment  Forum  Report. 

summary:  This  notice  announces  the 
availability  of  an  EPA  Risk  Assessment 
Forum  report  entitled  “Special  Report  on 
Ingested  Inorganic  Arsenic:  Skin  Cancer; 
Nutritional  Essentiality,”  EPA/625/3-87/ 
013.  Developed  as  guidance  for  EPA 
scientists,  this  report  analyzes  several 
issues  relating  to  skin  cancer  risk  from 
exposure  to  ingested  inorganic  arsenic 
and  addresses  the  possible  role  of 
arsenic  in  human  nutrition. 
addresses;  To  obtain  a  single  copy  of 
the  document,  interested  parties  should 
contact  the  Office  of  Research  and 
Development  Publication  Center,  CERI, 
U.S.  Environmental  Protection  Agency, 

26  West  Martin  Luther  King  Drive, 
Cincinnati,  Ohio  45268,  Tel:  (513)  569- 
7562  or  FTS  684-7562.  Please  provide 
your  name,  mailing  address,  and  the 
EPA  document  number  when  requesting 
a  copy  of  the  document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  C.  Tuxen,  Technical  Liaison,  Risk 
Assessment  Forum,  Tel:  (202)  475-6743 
or  FTS  475-6743. 

SUPPLEMENTARY  INFORMATION:  A 

Technical  Panel  of  EPA  scientists  was 
convened  by  EPA’s  Risk  Assessment 
Forum  to  study  three  major  issues 
regarding  ingestion  exposure  to  arsenic: 
The  validity  of  the  Tseng  et  al.  (1968) 
study  (Prevalence  of  Skin  Cancer  in  an 
Endemic  Area  of  Chronic  Arsenicism  in 
Taiwan.  J.  Natl.  Cancer  Inst.  40(3):453- 
463)  on  ingested  inorganic  arsenic  in 
relation  to  non-melanoma  skin  cancer  in 
a  Taiwanese  population  and  the 
applicability  of  the  study  to  the  U.S. 
population;  interpretation  and  use  of 
arsenic-associated  skin  lesions  reported 
by  Tseng  et  al.  for  cancer  risk 
assessment;  and  the  possible  role  of 
arsenic  in  human  nutrition.  Also 
examined  were  other  issues  relating  to 
hazard  identification  and  dose-response 
assessment  for  arsenic-induced  skin 
cancer,  including  the  pathology  of 
arsenic-associated  skin  lesions,  the 
gene-level  effects  of  arsenic  and  the 
possibility  of  a  threshold  mechanism. 
This  report  summarizes  the  Technical 
Panel's  review  and  analysis  of  relevant 
data  on  these  issues. 

The  Technical  Panel  concludes  in  the 
Forum  report  that  the  Tseng  et  al.  study 
demonstrates  a  relationship  between 
inorganic  arsenic  ingestion  and  elevated 


skin  cancer  risk  in  the  study  population. 
The  report  analyzes  dose-response  data 
from  this  study,  as  well  as  independent 
studies  from  other  countries  that  also 
show  an  association  between  arsenic 
ingestion  and  elevated  skin  cancer. 

The  Forum  report  discusses  a  possible 
role  for  arsenic  in  human  nutrition.  The 
Technical  Panel  reviewed  several 
studies  on  arsenic  as  a  possible 
essential  element  in  the  diet  to  assess 
the  overall  impact  of  arsenic  exposure 
on  human  health.  The  report  concludes 
that  while  arsenic  is  a  plausible 
nutritional  requirement  in  animals  and  a 
possible  requirement  in  humans, 
additional  studies  are  needed  to 
determine  the  nature  of  any  human 
effects,  the  levels  of  arsenic  that  would 
be  essential  in  the  human  diet,  and  the 
adequacy  of  current  dietary  levels. 

EPA’s  Risk  Assessment  Council 
reviewed  and  concurred  with  the 
Forum’s  analysis.  In  detailed  comments 
reprinted  in  the  Forum  report,  the 
Council  emphasized  that  the 
uncertainties  and  assumptions 
described  in  the  report  should  be 
weighed  in  Agency  risk  assessments  for 
this  element. 

Date:  December  6, 1988. 

Erich  Bretthauer, 

Acting  Assistant  Administrator  for  Research 
and  Development. 

(FR  Doc.  88-28650  Filed  12-12-88;  8:45  am) 
BILUNG  CODE  eS6l>-50-M 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Agency  Report  Forms  Under  0MB 
Review 

agency:  Equal  Employment  Opportunity 
Commission. 

action:  Request  for  comments. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  such  a  submission. 
The  proposed  report  form  under  review 
is  listed  below. 

date:  Comments  must  be  received  on  or 
before  January  27, 1989.  If  you  anticipate 
commenting  on  a  report  form  but  find 
that  time  to  prepare  will  prevent  you 
from  submitting  comments  promptly, 
you  should  advise  the  OMB  Reviewer 
and  Agency  Clearance  Officer  of  your 
intent  as  early  as  possible. 
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ADDRESS:  Copies  of  the  proposed  report 
form,  the  request  for  clearance 
(Standard  Form  83),  supporting 
statement,  and  other  documents 
submitted  to  OMB  for  review  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  item  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Reviewer. 

FOR  FURTHER  INFORNIATION  CONTACT: 

EEOC  Agency  Clearance  Officer: 
Margaret  P.  Ulmer,  Office  of 
Management,  Room  386,  2401  E  Street 
NW.,  Washington,  DC  20507;  Telephone 
(202)  634-1932, 

OMB  Revieiver:  Joseph  Lackey, 

Human  Resources  and  Housing  Branch, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503; 
Telephone  (202)  395-7316. 

Type  of  Request:  Extension  (No 
change). 

Title:  Employer  Information  Report 
EEO-1. 

Form  Number  Standard  Form  100. 

Frequency  of  Report:  Annually. 

Type  of  Respondent:  Private 
employers  with  100  or  more  employees 
and  certain  Federal  government 
contractors  with  50  or  more  employees. 

Standard  Industrial  Classification 
(SIC)  Code:  Multiple. 

Description  of  Affected  Public:  IND/ 
HHID  and  Farms  and  Businesses/INST. 

Responses:  128,700. 

Reporting  Hours:  558,500. 

Federal  Cost  $610,000. 

Applicable  under  section  3504(h)  of 
Pub.  L  96-511:  Not  applicable. 

Number  of  Forms:  1. 

Abstract-Needs/Users:  EEO-1  data 
are  used  by  EEOC  to  investigate  charges 
of  discrimination  against  employers  in 
private  industry.  Data  are  shared  with 
several  Federal  government  agencies, 
particularly  the  Office  of  Federal 
Contract  Compliance  Programs 
(OFCCP),  U.S.  Department  of  Labor. 
Under  section  709(d]  of  Title  VII  of  the 
Civil  Rights  Ax:t  of  1964,  as  amended, 
EEO-1  data  are  also  shared  with 
approximately  127  State  and  local  FEPC 
agencies. 

For  the  Commission. 

)ohn  SeaL 

Management  Director,  Equal  Employment 
Opportunity  Commission. 

|FR  Doc.  B8-28539  Filed  12-12-88;  8:45  am) 
BILUNQ  CODE  SSTO-Ofr-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Informabon  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

December  1. 1988. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
the  Office  of  Management  and  Budget 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act,  as  amended 
(44  U,S.C.3501e/se9,). 

Copies  of  the  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  (202}  857-380a  2100  M  Street 
NW.,  Suite  140,  Washington,  DC  20037. 
For  further  information  on  these 
submissions  contact  Jerry  Cowden, 
Federal  Communications  Commission, 
(202)  632-7513.  Persons  wishing  to 
comment  on  these  information 
collections  should  contact  Eyvette 
Flynn,  Office  of  Management  and 
Budget  Room  3235  NEOB,  Washington. 
DC  20503,  (202)  395-3785. 

OMB  Number:  3060-030a 
Title:  Section  90.505.  Developmental 
operation  (Showing  required). 

Action:  Extension. 

Respondents:  State  or  local 
governments,  businesses  (including 
small  businesses),  and  non-profit 
institutions. 

Frequency  of  Response:  On  occasion. 
Estimated  Annual  Burden:  100 
responses;  200  hours;  2  hours  each. 

Needs  and  Uses:  This  rule  specifies 
additional  information  that  must  be 
submitted  by  applicants  requesting  a 
developmental  authorization.  This 
information  is  used  by  the  Commission 
to  evaluate  the  use  that  will  be  made  of 
the  spectrum  and  the  potential  for 
interference. 

OMB  Number  3060-0295. 

Title:  Sections  90.607  (b)(1)  and  (c)(1). 
Supplemental  information  to  be 
furnished  by  applicants  for  facilities 
under  this  subpart. 

Action:  Extension. 

Respondents:  State  or  local 
governments,  businesses  (including 
small  businesses],  and  non-profit 
institutions. 

Frequency  of  Response:  On  occasion. 
Estimated  Annual  Burden:  2,028 
responses;  507  hours;  15  minutes  each. 

Needs  and  Uses:  This  rule  requires 
certain  applicants  requesting  800  MHz 
facilities  to  furnish  a  list  of  any  other 
licensed  facilities  they  hold  within  40 
miles  of  the  base  station  applied  for. 
This  information  is  used  to  determine  if 
an  applicant’s  proposed  system  is 
necessary  in  light  of  communications 


facilities  It  already  owns,  and  helps  the 
Commission  to  distribute  limited 
spectrum  equitably. 

Federal  Communications  Commission. 

Donna  R.  Seaicy, 

Secretary. 

[FR  Doa  88-28566  Filed  12-12-88;  8:45  am) 

BIIXING  CODE  S712-01-M 

FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreementfs)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act,  1916,  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW..  Room  10325.  Interested  parties 
may  submit  protests  or  comments  on 
each  agreement  to  the  Secretary, 

Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  and  protests 
are  found  in  §§  560.7  and/or  572.603  of 
Title  46  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  224-200192. 

Title:  Port  of  Houston  Authority 
Terminal  Agreement  (Port). 

Parties:  Port  of  Houston  Authority, 
Shippers  Stevedoring  Company  (SSC). 

Filing  Party:  Algenita  Scott  Davis, 
Counsel.  Port  of  Houston  Authority.  P.O. 
Box  2562,  Houston.  TX  77252r-25ti2. 

Synopsis:  The  agreement  provides 
that  SSC  will  perform  or  have  performed 
public  marine  terminal  services, 
including  freight  handling  and  cargo 
loading/unloading  at  the  Port’s  wharves 
and  transit  shed  Number  31.  The  term  of 
the  agreement  expires  December  31. 
1990. 

Agreement  No.:  224-200191. 

Title:  Port  of  Houston  Authority 
Terminal  Agreement. 

Parties:  Port  of  Houston  Authority  of 
Harris  County,  Texas  (Port)  and  Young 
&  Company. 
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Filing  Party:  Algenita  Scott  Davis, 
Counsel,  Port  of  Houston  Authority,  P.O. 
Box  2562,  Houston,  TX  77252-2562. 

Synopsis:  The  agreement  provides 
that  Young  &  Company  will  perform  or 
have  performed  freight  handling 
services  at  the  Port’s  Wharves  and 
Transit  Sheds  Numbers  28  and  29, 
including  loading  and  unloading  cargo 
from  land  carriers  at  the  facility  subject 
to  the  charges,  rates,  rules  and 
regulations  in  the  Port’s  Tariff  No.  8.  The 
term  of  the  agreement  expires  December 
31, 1990. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  December  8, 1988. 

Joseph  C.  Polking, 

Secretary. 

(FR  Doc.  88-28628  Filed  12-12-88;  8:45  am] 
BILLING  CODE  6730-01-M 

FEDERAL  RESERVE  SYSTEM 

Comerica  inc.,  et  al.;  Formations  of. 
Acquisitions  by,  and  Mergers  of  Bank 
Holding  Companies;  and  Acquisitions 
of  Nonbanking  Companies 

The  companies  listed  in  this  notice 
have  applied  under  §  225.14  of  the 
Board’s  Regulation  Y  (12  CFR  225.14]  for 
the  Board’s  approval  under  section  3  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1842}  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companies  have  also  applied 
under  §  225.23(a)(2]  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a]  of  Regulation 
Y  (12  CFR  225.21  (a)]  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 


as  undue  concentration  of  resources, 
decreased  or  unfair  competitions, 
conflicts  of  interests,  or  unsound 
banking  practices.’’  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  30, 
1988. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Comerica  Incorporated,  Detroit, 
Michigan;  to  acquire  the  successor  by 
merger  of  Alliance  Financial 
Corporation,  Dearborn,  Michigan,  and 
thereby  indirectly  acquire  Dearborn 
Bank  and  Trust  Company,  Dearborn, 
Michigan,  and  Huron  Community  Bank, 
East  Tawas,  Michigan.  In  connection 
with  this  application,  AFC  Acquisition 
Corporation,  Detroit,  Michigan,  has 
applied  to  become  a  bank  holding 
company  by  merging  with  Alliance 
Financial  Corporation. 

In  addition,  Comerica  and  AFC 
Acquisition  Corporation  have  applied  to 
acquire  Alliance  Data  Services,  Inc., 
Dearborn,  Michigan,  and  thereby  engage 
in  providing  data  processing  services  to 
Dearborn  Bank  and  Trust  Company, 
Dearborn,  Michigan  and  Huron 
Community  Bank,  East  Tawas, 

Michigan,  and  5  other  banks  located 
throughout  the  State  of  Michigan, 
pursuant  to  §  225.25(b)(7)  of  the  Board’s 
Regulation  Y.  These  activities  will  be 
conducted  in  the  State  of  Michigan. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis, 
Minnesota;  to  merge  with  The  Bank 
Group,  Inc.,  Wayzata,  Minnesota,  and 
thereby  indirectly  acquire  The  Bank 
Wayzata,  Wayzata,  Minnesota;  The 
Bank  North,  Crystal,  Minnesota;  and 
The  Bank  Excelsior,  Excelsior, 
Minnesota. 

In  connection  with  this  application. 
Applicant  has  also  applied  to  acquire 
Wayzata  Mortgage  Company,  Plymouth, 
Minnesota,  and  thereby  engage  in 
making,  acquiring,  and  servicing  loans 
or  other  extensions  of  credit  as  would 
be  made  by  a  mortgage  company 


pursuant  to  §  225.25(b)(1)  of  the  Board’s 
Regulation  Y;  and  The  I.M.F.  Group,  Inc., 
Wayzata,  Minnesota,  and  thereby 
engage  in  general  insurance  agency 
activities  pursuant  to  section  4(c)(8)(G] 
of  the  Bank  Holding  Company  Act  of 
1956,  as  amended. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  7, 1988. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  88-28544  Filed  12-12-88;  8:45  am) 
BILUNQ  CODE  6210-01-11 

Johnson  Heritage  Bancorp,  Ltd.,  et  al.; 
Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14]  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  office  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  Janaury 
4. 1989. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Johnston  Heritage  Bancorp,  Ltd., 
Racine,  Wisconsin;  to  acquire  100 
percent  of  the  voting  shares  of  Rock 
County  Bancorp,  Janesville,  Wisconsin, 
and  thereby  indirectly  acquire  Rock 
County  National  Bank  of  Janesville, 
Janesville,  Wisconsin,  and  Rock  County 
Savings  and  Trust  Company,  Janesville, 
Wisconsin.  In  connection  with  this 
application,  J.H.  Acquisition  Corp., 
Racine,  Wisconsin,  has  applied  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
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shares  of  Rock  County  Bancorp. 
Janesville,  Wisconsin. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  7. 1988. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-28546  Filed  12-12-88;  8:45  am] 
HLUNQ  CODE  6210-01-M 


Change  in  Bank  Control;  Acquisition  of 
Shares  of  Banks  or  Bank  Holding 
Companies;  Frank  Kiang,  et  al. 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(jJ]  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  December  27, 1988. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President]  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Frank  or  Rosaline  Kiang,  Oakland, 
California;  to  acquire  24.9  percent  of  the 
voting  shares  of  Met  Financial 
Corporation,  Oakland,  California,  and 
thereby  indirectly  acquire  Metropolitan 
National  Bank,  Oakland,  California. 

Board  of  Governors  of  the  Federal  Reserv'e 
System,  December  7, 1988. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  88-28545  FUed  12-12-88;  8:45  am] 
BILUNO  CODE  6210-01-M 


Soclete  Generate;  Application  to  Deal 
In  Foreign  Currency  Options  as  a 
Specialist 

Societe  Generale,  Paris,  France 
(“Applicant"),  has  applied,  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S,C,  1843(c)(8)) 
(“BHC  Act")  and  §  225.23(a)(3)  of  the 
Board's  Regulation  Y  (12  CTO 
225.23(a)(3)),  for  permission  to  engage  de 
novo  through  Societe  Generale  Options- 
North  America,  Inc.,  Philadelphia, 
Pennsylvania  (“Company"),  in  the 
activity  of  dealing  as  the  specialist  in 
Deutsche  mark  options  and  Japanese 


yen  options  traded  on  the  niiladelphia 
Stock  Exchange  during  the  Exchange's 
day  trading  session. 

Applicant  states  that  the  proposed 
activities  consist  of  three  basic 
functions: 

(1)  To  use  reasonable  efforts  to  make 
a  “fair  and  orderly"  maiicet  in  Deutsche 
mark  and  Japanese  yen  option  and  to 
engage,  to  a  reasonable  degree  under 
existing  circumstances,  in  dealings  for 
its  own  account  when  a  lack  of  price 
continuity  or  temporary  supply/demand 
disparities  exist; 

(2)  To  collate  and  publish  the  best 
bids/offers  for  Deutsche  mark  and 
Japanese  yen  options;  and 

(3)  To  act  as  agent  for  orders  in 
Deutsche  mark  and  Japanese  yen 
options,  in  particular  for  “limit  orders" 
that  are  left  on  the  specialists'  “books." 

The  Board  has  not  previously 
determined  that  the  proposed  activities 
are  permissible  under  section  4(c)(8]  of 
the  Bank  Holding  Company  Act.  Section 
4(c)(8)  provides  that  a  bank  holding 
company  may.  with  Board  approval, 
engage  in  any  activity  “whidi  the  Board 
after  due  notice  and  opportunity  for 
hearing  has  determined  (by  order  or 
regulation]  to  be  so  closely  related  to 
banking  or  managing  or  controlling 
banks  as  to  be  a  proper  incident 
thereto.”  Applicant  contends  that  the 
proposed  activity  is  functionally 
equivalent  to  foreign  exchange  activities 
in  which  banks  widely  engage. 

Applicant  also  states  that  several  banks 
have  been  permitted  to  engage  in  the 
proposed  activity  of  acting  as  specialist 
in  foreign  currency  options  on  the 
Philadelphia  Stock  Exchange. 

In  determining  whether  an  activity  is 
a  proper  incident  to  banking,  the  Board 
must  consider  whether  the  proposal  may 
“reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices." 
Applicant  contends  that  the  proposed 
activity  would  result  in  public  benefits 
by  stimulating  the  development  and 
liquidity  of  the  options  market  which 
would  aid  banks  generally  in  reducing 
their  foreign  exchange  risk  exposure. 
Applicant  argues  that  the  proposed 
activity  would  not  result  in  adverse 
effects  because  they  are  not 
predominantly  speculative.  Rather, 
Company  will  generate  revenues  from 
its  bid/ask  spreads,  on  a  carefully 
hedged  basis,  in  a  closely  regulated 
environment 

In  1985,  the  Board  denied  an 
application  by  Cempagnie  Financiere  de 


Suez  and  Banque  Indosuez  to  act  as  a 
specialist  in  French  franc  options  on  the 
Philadelphia  Stock  Exchange  due  to  the 
potential  adverse  effects  that  might  stem 
from  the  proposal.  72  Federal  Reserve  • 
Bulletin  141  (1968).  Applicant  contends 
that  its  proposal  is  distinguishable  from 
the  above  case  in  light  of  its  experience 
in  the  proposed  activities  gained  in 
trading  on  overseas  maricets  as  well  as 
changes  in  the  domestic  foreign 
currency  options  market  since  the 
Board's  decision. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
DC  20551,  not  later  than  January  6, 1989. 
Any  request  for  a  hearing  must,  as 
required  by  §  262.3(e)  of  the  Board's 
Rules  of  Procedure  (12  CFR  §  262.3(e)), 
be  accompanied  by  a  statement  in  lieu 
of  a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  7, 1988. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-28549  Filed  12-12-88:  8:45  am] 
BILUNO  CODE  6216-01-M 


United  Banks  of  Colorado,  Inc.; 
Applications  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities; 
Correction 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  88- 
25150]  published  at  page  44123  of  the 
issue  for  Tuesday,  November  1, 1988. 

Under  the  Federal  Reserve  Bank  of 
Kansas  City,  the  entry  for  United  Banks 
of  Colorado,  Inc.  is  amended  to  read  as 
follows: 

1.  United  Banks  of  Colorado,  Inc., 
Denver,  Colorado;  to  engage  de  novo  in 
data  processing  activities  and  employee 
benefits  consulting  services  through  a 
partnership  joint  venture  between  its 
4(c)(8)(G)  insurance  subsidiary,  United 
Banks  Insurance  Services,  Inc.,  and  an 
unaffiliated  company,  Thompson  and 
Company  Insurance  Services,  Inc., 
Pasadena,  California,  pursuant, 
respectively,  to  12  CFR  225.25  (b)(7)  and 
previous  orders  of  the  Board.  Centerre 
Bancorporation,  73  Federal  Reserve 
Bulletin  365  (1987);  Norstar  Bancorp, 
Inc.,  72  Federal  Reserve  Bulletin  729 
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(1986);  BankVermont  Corporation,  72 
Federal  Reserve  Bulletin  377  (1986); 
Norstar  Bancorp,  Inc,,  71  Federal 
Reserve  Bulletin  656  (1985).  The  joint 
venture  will  not  sell  insurance  as  part  of 
its  employee  benefits  consulting  service. 

Comments  on  this  application  must  be 
received  by  December  27, 1988. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  7, 1988. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  88-28548  Filed  12-12-88;  8:45  am) 
BILLING  CODE  SIIO-OI-M 


Winter-Park  Bancshares,  Inc.,  et  al.; 
Applications  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  era  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  4, 1989. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 


1.  Winter-Park  Bancshares,  Inc., 
Exeland,  Wisconsin;  to  engage  de  novo 
through  its  subsidiary.  Winter  Insurance 
Agency,  Winter,  Wisconsin,  in 
insurance  activities  in  a  town  of  less 
than  5,000  pursuant  to  S  225.25(b)(8)(iii] 
of  the  Boat's  Regulation  Y.  These 
activities  will  be  conducted  in  Winter, 
Wisconsin;  Park  Falls,  Wisconsin; 
Gilman,  Wisconsin;  and  Owen, 
Wisconsin. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105; 

1.  The  Mitsubishi  Bank,  Limited, 
Tokyo,  Japan;  to  engage  de  novo  through 
its  subsidiary,  MBL  Futures,  Inc., 
Chicago,  Illinois,  in  acting  as  a  futures 
commission  merchant  for  nonaffiliated 
persons  in  the  execution  and  clearance 
on  major  commodity  exchanges  of 
futures  contracts  and  options  on  futures 
contracts  for  bullion,  foreign  exchange, 
government  securities,  and  certificates 
of  deposit  and  other  money  market 
instruments  that  a  bank  may  buy  or  sell 
in  the  cash  market  for  its  own  account 
pursuant  to  §  225.25(b)(18)  of  the  Board’s 
Regulaton  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  7, 1988. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  88-28547  Filed  12-12-88;  8:45  am) 
BILUNO  CODE  S21IM)1-« 


FEDERAL  TRADE  COMMISSION 

Statements  of  General  Policy  or 
Interpretation  Staff  Commentary  On 
the  Fair  Debt  Collection  Practices  Act 
agency:  Federal  Trade  Commission. 
ACTION:  Publication  of  staff 
commentary. 

summary:  The  Commission  staff  is 
issuing  its  Commentary  on  the  Fair  Debt 
Collection  Practices  Act  that  will 
supersede  all  previously  issued  staff 
interpretations  of  the  Act.  The  purpose 
of  the  Commentary  is  to  clarify  and 
codify  these  interpretations. 

DATE:  December  13, 1988. 

ADDRESS:  Federal  Trade  Commission, 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT*. 
Clarke  W.  Brinckerhoff,  Program 
Advisor,  John  F.  LeFevre,  Program 
Advisor,  Division  of  Credit  Practices, 
Federal  Trade  Commission, 

Washington,  DC  20580,  (202)  326-3208  or 
(202)  326-3209. 

SUPPLEMENTARY  INFORMATION:  On 

March  7, 1986,  the  staff  of  the  Federal 
Trade  Commission  ("staff  or  "FTC 
staff)  published  its  proposed  Staff 
Commentary  on  the  Fair  Debt  Collection 
Practices  Act  ("FDCPA”)  in  the  Federal 
Register  (51  FR  8019).  That  notice  set 
forth  the  text  of  the  proposed 


Commentary,  along  with  (1)  the  staffs 
rationale  for  issuing  the  Commentary 
and  (2)  a  list  of  the  principal  areas 
where  it  varied  in  appreciable  measure 
from  the  informal  opinions  previously 
offered  by  the  FTC  staff.  That  notice 
also  briefly  described  the  FDCPA,  the 
Commission's  role  in  enforcing  the 
statute,  and  the  FTCs  sta^s  interest  in 
improving  the  present  method  of 
providing  advice  by  making  informal 
staff  letters  available  to  the  public.  It 
explained  that  the  staff  viewed  the 
publication  of  the  Conunentary  as  an 
opportunity  to  provide  a  more 
comprehensive  vehicle  for  providing 
staff  opinions  concerning  the  FDCPA. 
and  to  revise  previous  advice  that  the 
staff  had  come  to  believe  was 
inconsistent  or  inaccurate.  Both  the 
notice  dated  March  7, 1986,  and  the 
introduction  to  the  proposed 
Commentary  speciHed  that  it  does  not 
have  the  force  of  a  trade  regulation  rule 
or  formal  agency  action,  and  that  it  is 
not  binding  on  the  Commission  or  the 
public 

The  notice  in  the  Federal  Re^ster 
dated  March  7. 1986,  stated  that  the  FTC 
staR  would  accept  public  comments  on 
the  proposed  Commentary  to  aid  in 
preparation  of  the  final  product.  Three 
trade  associations,  six  corporations,  the 
consumer  protection  division  of  the 
offices  of  three  state  Attorneys  General, 
one  state  regulatory  agency,  one 
national  consumer  organization,  two 
local  consumer  groups,  and  two  law 
Tirms  responded  to  this  Invitation. 
Although  the  notice  stated  the  FTC  staff 
was  requesting  comments  until  May  6, 
1986,  all  comments  were  taken  into 
account  in  preparing  the  Commentary, 
even  those  received  after  that  date. 

On  July  9, 1986,  four  months  after 
publication  of  the  proposed 
Commentary,  the  Resident  signed  into 
law  a  bill  (Pub.  L.  99-3610  repealing 
former  section  803(6)(F),  which  had 
exempted  "any  attorney-at-law 
collecting  a  debt  as  an  attorney  on 
behalf  of  and  in  the  name  of  a  client." 
The  FTC  staff  has  responded  to  a  large 
number  of  inquiries  from  attorneys 
seeking  its  views  on  how  the  FDCPA 
applies  to  their  practices.  Therefore,  the 
staff  has  added  comments  in 
appropriate  locations  to  reflect  the 
advice  it  has  provided  to  attorneys  on 
these  issues. 

This  notice  (1)  summarizes  comments 
received  from  the  public  in  response  to 
the  FTC  staffs  1986  publication  of  the 
Fair  Debt  Collection  Practices  Act 
Commentary  in  "proposed”  form,  (2) 
highlights  the  major  areas  where  the 
staff  revised  the  Commentary  based  on 
those  comments  or  refused  to  do  so,  and 
(3)  outlines  the  major  issues  added  to 
the  Commentary,  reflecting  written 
advice  which  the  staff  has  provided  to 
attorneys  following  repeal  of  the 
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“attorney-at-law  collecting  a  debt" 
exemption  in  July  1986. 

In  this  notice,  the  word  “comment” 
refers  to  an  opinion  set  forth  in  the 
Commentary  by  the  staff,  "public 
commenter"  refers  to  a  party  that 
submitted  views  on  the  proposed 
Commentary  following  its  publication  in 
the  Federal  Register,  and  “public 
comments"  refers  to  those  views. 

Principal  Revisions  To  Commentary 
Based  on  Public  Comments 

Generally,  the  FTC  staff  found  the 
public  comments  helpful  in  preparing 
the  final  version  of  the  Commentary, 
although  not  all  the  proposals  were 
adopted.  Most  of  the  public  comments 
were  aimed  at  clarifying  the  staffs 
intent.  The  redraft  adopted  these 
suggestions  where  it  appeared  that  they 
resulted  in  an  appreciable  improvement. 
The  overwhelming  majority  of  the 
revisions  the  FTC  staff  made  in  the 
Commentary  involved  only  minor 
changes  (adding  a  word  or  parenthetical 
phrase  or  making  some  minor  editorial 
change),  and  were  designed  to  clarify 
points  or  to  avoid  possible  unintended 
inferences.  However,  besides  the 
addition  of  comments  relating  to 
attorney  debt  collectors,  there  were 
some  changes  of  a  substantive  nature 
that  were  made  based  on  public 
comments.  This  section  highlights  the 
most  significant  of  the  clarifications  and 
revisions  that  were  made  based  on 
public  comments. 

1.  Location  information  (section  804 
(1.5)) 

The  FTC  staff  has  made  adjustments 
to  two  comments  to  acknowledge  that  a 
debt  collector  who  is  seeking  location 
information  by  mail  may  identify  his 
employer  when  expressly  asked  to  do 
so.  The  staff  added  parenthetical 
references  to  comment  #4  to  section  804, 
and  to  comment  #4  to  section  807(14), 
which  discusses  section  804(1)  and  (5) 
under  the  heading  “relation  to  other 
sections.” 

One  public  commenter  pounted  out 
that  if  the  person  from  whom  the  locaton 
information  is  sought  replies  by 
expressly  requesting  the  name  of  the 
employer  of  the  individual  debt  collector 
who  sent  the  letter,*  sections  804(1)  and 
804(5)  may  appear  to  place  conflicting 
obligations  on  the  debt  collection  firm. 
On  the  one  hand,  section  804(1)  requires 
a  debt  collector  employee,  in 
communications  seeking  location 
information,  to  “identify  his  employer"  if 
“expressly  requested."  Yet  section 


'  Such  a  communication  would  be  signed  by  the 
individual  debt  collector,  without  indicating  that  the 
letter  is  from  a  debt  collection  firm. 


804(5)  generally  prohibits  a  debt 
collector  from  using  “any  language  or 
symbol  on  any  envelope  or  in  the 
contents  of  any  communication  effected 
by  the  mails  or  telegram  that  indicates 
that  the  debt  collector  is  in  the  debt 
collection  business  or  that  the 
communication  relates  to  the  collection 
of  a  debt.” 

The  FTC  staff  believes  a  proper 
interpretation  of  the  FDCPA  is  to  read 
section  804(1)  as  controlling  this 
situation,  because  it  specifically 
addresses  the  situation  in  which  an 
individual  expressly  requests  the  name 
of  the  debt  collection  firm.  In  that  case, 
we  believe  that  the  debt  collection  firm 
must  reveal  its  identity  in  order  to 
acquire  location  information.  The 
comments  bearing  on  this  issue  have 
therefore  been  changed  to  reflect  that 
position. 

2.  Contact  limited  to  consumer’s 
attorney  (section  805(a)) 

Public  commenters  argued  forcefully 
that  comment  #3,  stating  that  a  debt 
collector  could  not  communicate  with  a 
consumer  who  stated  that  an  attorney 
would  represent  him  with  respect  to  all 
future  debts,  would  place  an 
unreasonable  burden  on  the  debt 
collector.  They  reported  that  the 
standard  operating  procedure  for  many 
debt  collectors  is  to  close  the 
consumer’s  file  once  a  debt  is  collected 
or  efforts  to  collect  it  cease.  Should  a 
second  debt  from  the  same  consumer  be 
assigned  to  the  debt  collector,  therefore, 
the  collector  might  be  unaware  of  the 
previous  file  on  that  debtor  and  would 
not  know  whether  the  consumer  was 
represented  by  an  attorney  with  respect 
to  all  future  debts.  These  commenters 
contend  that  the  only  way  a  debt 
collector  could  comply  with  our 
proposed  interpretation  would  be  to 
check  every  new  debtor  file  against  the 
closed  files  to  determine  whether  (1)  the 
collector  had  ever  previously  contacted 
that  debtor,  (2)  the  debtor  had 
previously  been  represented  by  an 
attorney,  and  (2)  the  debtor  had  given 
the  collector  a  blanket  notice  of  legal 
representation.  They  suggested  instead 
that,  when  contacted  about  a 
subsequent  debt,  the  consumer  should 
simply  inform  the  debt  collector  that  he 
is  still  represented  by  an  attorney  and 
that  the  debt  collector  should  contact 
the  attorney. 

The  FTC  staff  now  believes  that  the 
portion  of  comment  #3  in  the  proposed 
Commentary  regarding  future 
representation  is  simply  not  supported 
by  the  statute,  or  envisioned  by  its 
legislative  history.  Furthermore,  it  could 
easily  be  the  case  that  the  attorney  in 
fact  no  longer  represents  the  consumer. 


Accordingly,  the  staff  has  modified  the 
second  paragraph  of  comment  #3  to 
section  805(a)  to  replace  the  broad 
reference  to  “all  current  and  future 
debts”  with  the  more  appropriate  “other 
debts." 

3.  Consumer  consent  to  third  party 
contacts  (section  805(b)) 

The  statement  in  comment  #1  that 
consumers  consent  to  third  party 
contacts  “may  be  presumed  from 
circumstances”  has  been  deleted.  One 
public  commenter  expressed  concern 
that  this  formulation  might  open  the 
door  to  overreaching  by  debt  collectors. 
The  deleted  phrase  was  not  necessary 
to  the  point  involved — that  consent  need 
not  necessarily  be  in  writing — ^which  is 
better  made  by  providing  a  clear 
example  of  such  consent. 

4.  Lists  of  debtors  (Section  806(3)) 

One  public  commenter  noted  that  this 
section  of  the  proposed  Commentary  did 
not  completely  reflect  the  FDCPA’s 
reference  to  sections  of  the  Fair  Credit 
Reporting  Act.  The  description  has  been 
amended  and  a  comment  has  been 
added  to  reflect  that  relationship,  in 
accord  with  a  prior  staff  opinion  on  the 
section  and  a  Commission  interpretation 
on  the  FCRA. 

5.  Statement  by  debt  collector  of 
possible  action  (Section  807(5)) 

A  revision  was  made  to  correct  the 
Commentary’s  inadvertent  reference  to 
the  creditor,  rather  than  to  the  debt 
collector,  in  comment  #3  to  this  section. 
Comment  #3  concerns  statements  by  the 
debt  collector  about  action  that  is 
unlikely  to  be  taken  in  a  particular  case. 
Obviously,  as  several  public 
commenters  pointed  out,  the  creditor’s 
knowledge  that  action  is  unlikely  is  not 
automatically  imputed  to  the  debt 
collector. 

6.  Documents  deceptive  as  to  authorship 
(Section  807(9)) 

An  appropriate  clause  has  been  added 
to  the  description  and  to  comment  #1,  to 
give  a  more  complete  discussion  of  this 
section  than  in  the  proposed 
Commentary,  which  focused  only  on 
documents  that  fraudulently  appear  to 
be  government  documents.  One  public 
commenter  correctly  pointed  out  that 
the  statute  covers  a  much  wider  range  of 
deceptive  practices  as  to  the  source  of 
the  document. 

7.  Letters  marked  “personal”  or 
"confidential"  (Section  808(8)) 

Comment  #3  to  this  section  has  been 
expanded  to  assert  that  use  of  the  term 
“Personal”  or  “Confidential”,  as  well  as 
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the  word  ‘Telegram”  or  the  like,  does 
not  violate  this  section. 

One  public  commenter  stated  that 
debt  collectors  use  designations  of  this 
sort  to  protect  the  consumer's  privacy 
by  attempting  to  ensure  that  the 
envelope  is  not  opened  by  unauthorized 
persons,  and  argued  that  such  terms  are 
essentially  part  of  the  letter's  address. 

The  FTC  staff  agrees  that  the 
proposed  change  is  logical.  The  staff  has 
already  recognized  that  a  rigid,  literal 
approach  to  section  808(8)  would  lead  to 
absurd  results  (i.e.,  taken  literally,  it 
would  prohibit  showing  any  part  of  the 
consumer’s  address  on  the  envelope). 

The  legislative  purpose  was  to  prohibit  a 
debt  collector  from  using  symbols  or 
language  on  envelopes  that  would 
reveal  that  the  contents  pertain  to  debt 
collection — not  to  totally  bar  the  use  of 
harmless  words  or  symbols  on  an 
envelope.  Indeed,  it  was  for  this  reason 
that  comment  #3  to  this  section  of  the 
proposed  Commentary  (in  accord  with 
prior  informal  staff  advice)  explicitly 
recognized  that  the  term  “Telegram”  or 
similar  designation  on  an  envelope  does 
not  violate  this  section. 

8.  Waiver  of  venue  provision  (Section 
811) 

Numerous  public  commenters 
objected  to  comment  #1  to  this  section, 
indicating  a  fear  that  the  stag's 
interpretation  would  lead  to  a  flood  of 
waiver  provisions  hidden  in  the  fine 
print  of  consumer  credit  contracts. 
Although  the  FTC  staff  believes  that 
these  parties  misread  the  comment, 
which  clearly  stated  that  any  waiver 
“must  be  provided  to  the  debt  collector,” 
the  comment  has  been  expanded  to  be 
even  more  explicit  on  the  point. 

SigniHcant  Public  Comments  Not 
Adopted 

There  were  several  areas  in  which 
public  commenters  suggested  changes  in 
the  Commentary  that  were  not  adopted. 
This  section  discusses  the  most 
significant  of  those  proposals,  and  sets 
forth  the  staffs  principal  reasons  for 
maintaining  its  position. 

1.  Contacts  in  which  the  collector  does 
not  mention  the  debt  (Sections  803(2), 
805(a).  805(c)) 

Several  public  commenters  contended 
that  the  FTC  staffs  treatment  of  certain 
contacts  consumers  as  violations  of  the 
FDCPA  was  incorrect  because  the 
contacts  did  not  involve  a 
“communication”  under  the  definition 
provided  in  section  803(2),  which  refers 
to  “conveying  of  information  regarding  a 
debt  directly  or  indirectly  to  any 
person.”  These  commenters  argued  that 
contacts  that  do  not  explicitly  refer  to 
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the  debt  are  not  “communications”  and, 
hence,  do  not  violate  any  provision 
where  that  term  is  used. 

The  FTC  staff  continues  to  believe 
that  some  contacts  with  consumers  can 
violate  section  805(a)  or  section  805(c) 
because  they  at  least  “indirectly”  refer 
to  the  debt,  even  if  the  obligation  isn't 
specifically  mentioned.  For  example, 
there  is  no  doubt  that  a  debt  collector 
who  has  previously  contacted  a 
consumer  about  a  debt  violates  section 
805(a)  if  he  calls  the  consumer  at  3  AM 
and  says  only  only  “Hi,  this  is  Joe,  I 
haven’t  forgotten  you” — the  words  may 
not  refer  to  the  debt,  but  the  consumer 
will  know  from  previous  collection 
efforts  by  “Joe”  what  the  call  is  about. 
TTie  words  “or  indirectly”  in  the 
dehnition  make  it  clear  that  Congress 
intended  a  common  sense  approach  to 
this  situation.  Furthermore,  the  word 
“communication”  (or  variations  thereof) 
is  used  six  times  in  section  804,  which 
authorizes  the  seeking  of  location 
information  hvm  third  parties  with  the 
general  requirement  that  the  debt  will 
not  be  disclosed  to  such  parties, 
demonstrating  that  this  term  was  not 
intended  to  be  limited  throughout  the 
statute  to  acts  that  specifically  refer  to 
the  debt,  regardless  of  the  de^ition  set 
forth  in  section  803(2). 

Z  Definition  of  “location  information" 
(section  803(7)) 

Public  commenters  made  varying 
suggestions  that  would  effectively 
amend  the  section’s  definition  of 
“location  information” — ^i.e.,  “a 
consumer’s  place  of  abode  and  his 
telephone  number  at  such  place,  or  his 
place  of  employment”  One  public 
commenter  expressed  the  view  that  a 
debt  collector  was  somehow  limited  by 
this  language  to  obtaining  only  one  of 
the  three  enumerated  items  (home 
address  or  home  phone  or  work 
address),  while  others  suggested  that  we 
interpret  the  definition  to  include  a 
fourth  item  (work  phone).  Because  no 
public  commenter  provided  a  convincing 
rationale  for  its  position,  and  because 
the  FTC  staff  believes  that  the  definition 
is  clear,  both  suggestions  were  declined. 

3.  Use  of  “copy  of  a  judgment"  in  notice 
(section  807(2)(A)) 

Some  public  commenters  criticized  the 
staffs  statement  in  comment  #3  to 
section  807(2)  that  the  validation  notice 
provided  by  a  debt  collector  to  comply 
with  section  809(a)(4)  may  use  the 
phrase  “copy  of  a  judgment”  even  where 
no  judgment  exists.  Stafi  had  previously 
advised  in  informal  opinion  letters  that 
the  use  of  those  words  violated  section 
807(2)(A)  because  they  suggested  that  a 
judgment  existed  when  it  did  not. 


Because  the  practical  effect  of  these 
interpretations  was  to  make  verbatim 
use  of  the  statutory  language  of  section 
809(a)(4))  of  violation  of  section 
807{2)(A),  they  were  rejected  by  the 
leading  court  decision  *  and  by  the  staff 
in  the  proposed  Commentary.  The  FTC 
staff  continues  to  believe  its  reasons  for 
revising  prior  stafi  opinions  (discussed 
in  item  5  of  the  notice  in  the  Federal 
Register  dated  March  7. 1986)  are  well- 
founded,  and  thus  it  has  adhered  to  that 
position. 

One  public  commenter  suggested  that 
we  might  also  permit  the  phrase  “copy 
of  the  judgment”  as  well.  Because  the 
phrase  used  in  section  809(a)(4)  is  “copy 
of  a  judgment”  (emphasis  added)  and 
this  language  led  to  the  staffs  current 
interpretation,  the  Commentary  has  not 
been  revised  on  this  point. 

4.  False  allegations  of  fraud  (section 
807(7)) 

Some  public  commenters  contended 
that  the  language  of  this  section,  which  ' 
outlaws  the  “false  representation  or 
implication  that  the  consumer 
committed  any  crime  or  other  conduct  in 
order  to  disgrace  the  consumer" 
(emphasis  added)  demonstrates  that 
specific  intent  is  essential  to  a  violation. 
The  FTC  stafi  agrees  that  some  element 
of  intent  is  involved,  but  believes  that 
an  intent  to  disgrace  can  be  inferred 
from  the  nature  of  the  acts  the  consumer 
is  being  accused  of — fraud  (comment  1) 
or  crime  (comment  2).  Therefore,  the 
comments  on  this  section  have  not  been 
changed. 

5.  Disclosure  of  debt  collection  purpose 
(section  807(11)) 

Several  public  commenters  questioned 
the  staffs  refusal  to  construe  section 
807(11)  as  requiring  debt  collectors  to 
disclose  the  purpose  of  each  and  every 
written  and  oral  contact,  pointing  out 
that  court  decisions  have  gone  both 
ways  on  the  issue.  The  stafi’s  position, 
reflected  in  the  Commission’s  Sixth  and 
Seventh  Annual  Reports  to  Congress — 
that  such  disclosures  need  not  be  made 
where  they  are  obvious  or  have  already 
been  made — has  not  changed,  and  the 
comments  provide  no  new  argument  for 
revising  that  view. 

Other  public  commenters  asked  the 
staff  to  retract  the  comment  stating  that 
a  debt  collector  may  not  send  a  note 
saying  only  “please  call  me  right  away” 
to  a  consumer  whom  the  collector  has 
not  previously  contacted.  They  argued 
that  such  a  note  could  not  violate  this 


*  Blackwell  v.  Professional  Business  Services  of 
Georgia,  Inc.,  526  F.  Supp.  535. 538-39  (N.D.  Ga. 
1981). 
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section  because  it  made  no  reference  to 
the  debt  and  therefore  was  not  a 
“communication,"  as  defined  in  section 
803(2).  Because  the  staff  believes  that  (1) 
the  intent  of  section  807(11)  was  to 
require  that  debt  collectors’  purposes  be 
known  to  parties  they  contact,  and  (2) 
the  use  of  the  term  “communication”  in 
other  sections  of  the  FDCPA  shows  that 
its  construction  is  not  always  limited  to 
the  deHnition  set  forth  in  section  803(2), 
this  comment  was  retained.® 

6.  Elements  of  unfairness  (section  808) 

Some  public  commenters  criticized 
comment  #2,  which  concerns  general 
violations  of  this  section  of  the  FDCPA, 
for  construing  the  term  “unfair”  in  the 
same  way  as  the  Commission  has 
construed  it  under  section  5  of  the  FTC 
Act.  They  argued  that  the  comment 
would,  in  effect,  repeal  some  of  the 
subsections  of  section  808  because  the 
proscribed  conduct  would  not  cause  the 
type  of  injury  required,  or  would  not  be 
considered  unfair  based  on  a  cost/ 
benefit  analysis.  Because  the  location  of 
the  comment — under  section  808 
generally,  as  opposed  to  any  of  its 
subsections — makes  it  clear  that  the 
staff  did  not  intend  to  negate  any  of  the 
eight  types  of  conduct  specified  by 
Congress  to  be  a  violation  of  this 
provision  in  subsections  (1)  through  (8), 
the  staff  retained  this  comment. 

Other  public  commenters  asked  that 
comment  #2  be  expanded  to  state  that 
section  808  does  not  cover  inadvertent 
acts  or  any  act  that  was  reasonably 
calculated  to  collect  the  debt.  Because 
this  comment  was  meant  simply  to 
reflect  the  FTC  staffs  view  that  the 
Commission’s  approach  to  “unfair 
practices”  (as  reflected  in  its  treatment 
of  that  concept  in  section  5  of  the  FTC 
Act)  is  applicable  in  analyzing  general 
violations  of  section  808,  comment  #2 
has  not  been  substantially  revised. 

7.  Details  of  validation  notices  (section 
809(a)) 

Some  public  commenters  objected  to 
the  staffs  view  that  section  809(a) 
imposes  no  requirements  as  to  form, 
sequence,  location,  or  type  size  of  the 
notice  (comment  3);  to  our  reasons  for 
reversing  prior  informal  opinions  to  the 
contrary  (item  10  in  the  March  7, 1986 
notice  in  the  Federal  Register);  and  to 
our  view  that  the  notice  may  be 
provided  orally  (comment  5).  However, 
the  public  commenters  provided  no  new 
analysis  to  change  the  staffs  reading  of 
the  section.  Therefore,  the  Commentary 
has  not  been  changed  on  this  point. 


*  See  discussion  of  FDCPA  section  804  in  item  1 
of  this  section  of  this  notice. 


ft  Proper  forum  for  suit  on  an  oral 
contract  (section  811(a)(2)) 

One  public  commenter  suggested 
deletion  of  comment  4  to  section  811. 
Section  811(a)(2)  clearly  states  that  there 
are  only  two  districts  where  suit  may  be 
brought  by  a  debt  collector  on  a  debt — 
where  the  consumer  “signed  the 
contract  sued  upon”  and  where  the 
consumer  “resides  at  the 
commencement  of  the  action.”  The  staff 
decided  to  retain  the  comment,  which 
simply  notes  the  obvious  fact  that  if 
there  is  only  an  oral  agreement  (which 
by  deflnition  can  not  be  “signed”),  suit 
may  only  be  brought  where  the 
consumer  resides. 

9.  Miscellaneous  requests  for  added 
comments. 

Some  public  commentors  made  a 
number  of  suggestions  that  the  FTC  staff 
establish  new  principles  in  the 
Commentary.'*  Although  not  all  of  the 
proposals  were  without  merit,  the  staff 
believes  it  is  unwise  to  add  major  new 
sections  to  the  final  version  of  the 
Commentary  to  address  issues  that  have 
never  been  the  subject  of  staff 
correspondence. 

New  Comments  Based  on  Recent  Staff 
Letters  To  Attorneys 

The  staff  has  added  comments  to 
reflect  the  large  volume  of  written 
advice  it  has  provided  to  attorneys 
following  repeal  of  the  “attomey-at- 
law”  exemption  in  July  1986.®  This 
section  synthesizes  the  conclusions 
reached  in  the  most  significant  additions 
made  to  the  Commentary  based  on  this 
recent  correspondence. 

1.  Coverage  (Sections  803(2,  5,  6),  811) 

Attorneys  or  law  firms  that  engage  in 
traditional  debt  collection  activities 
(sending  dunning  letters,  making 


*The  principal  proposals  were  that  the  staff  add 
to  the  Commentary  (1)  a  lengthy  new  comment  in 
section  803(6]  that  a  party  could  be  a  “debt 
collector"  with  respect  to  some  accounts  but  not 
others,  (2)  a  deHnition  of  “default"  in  connection 
with  section  803(e)(G)(iii)  (now  section  803(6)(F)(iii)) 
concerning  accounts  not  in  default  when  received, 
(3)  a  statement  that  section  806(3)  does  not  prohibit 
a  debt  collector  from  responding  to  a  specific  credit 
reference  inquiry  from  a  creditor,  (4)  substantial 
new  material  to  various  comments  in  section  807(14) 
to  cover  a  situation  where  one  debt  collector 
provides  services  as  a  contractor  for  another  debt 
collector,  (5)  a  statement  that  section  808(1)  does 
not  prohibit  an  agreement  between  a  consumer  and 
debt  collector,  and  (6)  a  statement  that  the 
verirication  required  by  section  809(b]  may  be 
provided  by  an  agent  of  the  debt  collector. 

*  Although  most  of  the  issues  raised  in  those 
letters  related  to  attorneys  as  debt  collectors,  a  few 
of  them  also  asked  for  interpretations  on  other 
issues  as  well.  For  the  sake  of  completeness,  all 
signiHcant  staff  opinions  included  in  this 
correspondence  (which  has  been  widely  circulated 
already)  have  been  Included  in  the  Commentary. 


collection  calls  to  consumers)  are 
covered  by  the  FDCPA,  but  those  whose 
practice  is  limited  to  legal  activities  are 
not  covered."  Similarly,  filing  or  service 
of  a  complaint  or  other  legal  paper  (or 
transmission  of  a  notice  that  is  a  legal 
prerequisite  to  enforcement  of  a  debt)  is 
not  a  “communication”  covered  by  the 
FDCPA,  but  traditional  collection  efforts 
are  covered.’ 

A  student  loan  is  a  “debt”  covered  by 
the  FDCPA:  “  however,  alimony,  tort 
claims,  and  non-pecuniary  obligations 
are  not  covered.® 

A  salaried  attorney  who  collects 
debts  on  behalf  of,  and  in  the  name  of, 
his  creditor  employer,*"  and  a  state 
educational  agency  that  collects  student 
loans,  *  *  are  exempt  from  coverage  by 
the  FDCPA. 

Debt  collectors  (including  attorney 
debt  collectors)  are  subject  to  the  venue 
limitations  of  the  FDCPA.*® 

2.  Communications  by  debt  collectors 
(sections  805(b),  806(3-4)) 

An  attorney  debt  collector,  who 
represents  either  (1)  a  creditor  or  (2)  a 
debt  collector  that  previously  tried  to 
collect  an  account,  may  report  his 
collection  efforts  to  the  debt  collector.*® 
An  attorney  may  communicate  with  a 
witness  in  a  lawsuit  that  has  been 
filed.** 

A  debt  collector  may  provide  a  list  of 
consumers,  against  whom  judgments 
have  been  entered,  to  an  investigator  in 
order  to  locate  such  individuals.*®  A 
debt  collector  may  place  a  public  notice 
required  by  law  as  a  prerequisite  to 
enforcing  the  debt.*® 

ft  Dispute  and  verification  (section  809) 

An  attorney  debt  collector  must 
provide  the  required  validation  notice, 
even  if  a  previous  debt  collector  (or  the 
creditor)  has  given  such  notice.*’  A  debt 
collector  does  not  comply  with  the 
obligation  to  verify  the  debt  simply  by 
including  proof  with  the  first 
communication  to  the  consumer.** 


*  Section  803(6).  comments  1-2. 

'  Section  8a3(2),  comment  2;  section  80d(a), 
comments  6-7. 

*  Section  803(5),  comment  1. 

*  Section  803(5),  comment  2. 

‘"Section  803(6)(A),  comment  4(a). 

' '  Section  803(6)(C),  comment  4(c). 

Section  811,  comment  6. 

'"Section  805(b),  comment  8. 

Section  805(b),  comment  8. 

*  *  Section  806(3-4).  comment  5. 

“Section  806(3-4),  comment  6. 

“Section  809(a),  comment  7. 

'"Section  809(b),  comment  1. 
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An  attorney  debt  collector  may  take 
legal  action  within  30  days  of  sending 
the  required  validation  notice, 
regardless  of  whether  the  consumer 
disputes  the  debt;  if  the  consumer 
disputes  the  debt,  the  attorney  may  still 
take  legal  action  but  must  cease  other 
collection  efforts  [e.g.,  letters  or  calls  to 
the  consumer)  until  verification  is 
obtained  and  mailed  to  the  consumer.*® 

4.  Permissible  forum  to  enforce  a 
judgment  on  a  debt  (section  811) 

If  a  judgment  has  been  obtained  from 
a  forum  that  satisbes  the  requirements 
of  this  section,  a  debt  collector  may 
bring  suit  to  enforce  it  in  another 
jurisdiction.®® 

By  direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

Federal  Trade  Commission  Staff 
Commentary  on  the  Fair  Debt  Collection 
Practices  Act 

Introduction 

This  Commentary  is  the  vehicle  by 
which  the  staff  of  the  Federal  Trade 
Commission  publishes  its 
interpretations  of  the  Fair  Debt 
Collection  Practices  Act  (FDCPA).  It  is  a 
guideline  intended  to  clarify  the  staff 
interpretations  of  the  statute,  but  does 
not  have  the  force  or  effect  of  statutory 
provisions.  It  is  not  a  formal  trade 
regulation  rule  or  advisory  opinion  of 
the  Commission,  and  thus  is  not  binding 
on  the  Commission  or  the  public. 

The  Commentary  is  based  primarily 
on  issues  discussed  in  informal  staff 
letters  responding  to  public  requests  for 
interpretations  and  on  the  Commission’s 
enforcement  program,  subsequent  to  the 
FDCPA’s  enactment.  It  is  intended  to 
synthesize  staff  views  on  important 
issues  and  to  give  clear  advice  where 
inconsistencies  have  been  discovered 
among  staff  letters.  In  some  cases, 
reflection  on  the  issues  posed  or 
relevant  court  decisions  have  resulted  in 
a  different  interpretation  from  that 
expressed  by  the  staff  in  those  informal 
letters.  Therefore,  the  Commentary 
supersedes  the  staff  views  expressed  in 
such  correspondence. 

In  many  cases  several  different 
sections  or  subsections  of  the  FDCPA 
may  apply  to  a  given  factual  situation. 
This  results  from  the  effort  by  Congress 
in  drafting  the  FDCPA  to  be  both 
explicit  and  comprehensive,  in  order  to 
limit  the  opportunities  for  debt 
collectors  to  evade  the  underlying 
legislative  intention.  Although  it  may  be 
of  only  technical  interest  whether  a 


Section  809(a).  comment  8. 
Section  811,  comment  5. 


Section  803 — Definitions 


given  act  violates  one,  two,  or  three 
sections  of  the  FDCPA,  the  Commentary 
frequently  provides  cross  references  to 
other  applicable  sections  so  that  it  may 
serve  as  a  more  comprehensive  guide  for 
its  users.  The  Commentary  attempts  to 
discuss  the  more  common  overlapping 
references,  usually  under  the  heading 
“Relation  to  other  sections,”  and  deals 
with  issues  raised  by  each  factual 
situation  under  the  section  or  subsection 
that  the  staff  deems  most  directly 
applicable  to  it. 

The  Commentary  will  be  revised  and 
updated  by  the  staff  as  needed,  based 
on  the  experience  of  the  Commission  in 
responding  to  public  inquiries  about, 
and  enforcing,  the  FDCPA.  The 
Commission  welcomes  input  from 
interested  industry,  consumer,  and  other 
public  parties  on  the  Commentary  and 
on  issues  discussed  in  it. 

The  staff  will  continue  to  respond  to 
requests  for  informal  interpretations. 
Updates  of  the  Commentary  will 
consider  and,  where  appropriate, 
incorporate  issues  raised  in 
correspondence  and  other  public 
contacts,  as  well  as  the  Commission's 
enforcement  efforts.  Therefore,  a  party 
who  is  interested  in  raising  an  issue  for 
inclusion  in  future  editions  of  the 
Commentary  does  not  need  to  make  any 
formal  submission  or  request  to  that 
effect. 

The  Commentary  should  be  used  in 
conjunction  with  the  statute.  The 
abbreviated  description  of  each  section 
or  subsection  in  the  Commentary  is 
designed  only  as  a  preamble  to 
discussion  of  issues  pertaining  to  each 
section  and  is  not  intended  as  a 
substitute  for  the  statutory  text. 

The  Commentary  should  not  be 
considered  as  a  reflection  of  all  court 
rulings  under  the  FDCPA.  For  example, 
on  some  issues  judicial  interpretations 
of  the  statute  vary  depending  on  the 
jurisdiction,  with  the  result  that  the 
staffs  enforcement  position  can  not  be 
in  accord  with  all  decided  cases. 

Section  801 — Short  Title 

Section  801  names  the  statute  the 
“Fair  Debt  Collection  Practices  Act.” 

The  Fair  Debt  Collection  Practices  Act 
(FDCPA)  is  Title  VIII  of  the  Consumer 
Credit  Protection  Act,  which  also 
includes  other  federal  statutes  relating 
to  consumer  credit,  such  as  the  Truth  in 
Lending  Act  (Title  I),  the  Fair  Credit 
Reporting  Act  (Title  VI),  and  the  Equal 
Credit  Opportunity  Act  (Title  VII). 

Section  802 — Findings  and  Purpose 

Section  802  recites  the  Congressional 
findings  that  serve  as  the  basis  for  the 
legislation. 


Section  803(1)  defines  “Commission” 
as  the  Federal  Trade  Commission. 

1.  General.  The  definition  includes 
only  the  Federal  Trade  Commission,  not 
necessarily  the  staff  acting  on  its  behalf. 

Section  803(2)  defines 
“communication”  as  the  “conveying  of 
information  regarding  a  debt  directly  or 
indirectly  to  any  person  through  any 
medium.” 

1.  General.  The  definition  includes 
oral  and  written  transmission  of 
messages  which  refer  to  a  debt. 

2.  Exclusions.  The  term  does  not 
include  formal  legal  action  (e.g.,  filing  of 
a  lawsuit  or  other  petition/pleadings 
with  a  court;  service  of  a  complaint  or 
other  legal  papers  in  connection  with  a 
lawsuit,  or  activities  directly  related  to 
such  service).  Similarly,  it  does  not 
include  a  notice  that  is  required  by  law 
as  a  prerequisite  to  enforcing  a 
contractual  obligation  between  creditor 
and  debtor,  by  judicial  or  nonjudicial 
legal  process. 

The  term  does  not  include  situations 
in  which  the  debt  collector  does  not 
convey  information  regarding  the  debt, 
such  as: 

•  A  request  to  a  third  party  for  a 
consumer  to  return  a  telephone  call  to 
the  debt  collector,  if  the  debt  collector 
does  not  refer  to  the  debt  or  the  caller’s 
status  as  (or  affiliation  with)  a  debt 
collector. 

•  A  request  to  a  third  party  for 
information  about  the  consumer’s 
assets,  if  the  debt  collector  does  not 
reveal  the  existence  of  a  debt. 

•  A  request  to  a  third  party  in 
connection  with  litigation  (e.g., 
requesting  a  third  party  to  complete  a 
military  afHdavit  that  must  be  filed  as  a 
prerequisite  to  enforcing  a  default 
judgment,  if  the  debt  collector  does  not 
reveal  the  existence  of  the  debt.” 

Section  803(3)  defines  “consumer”  as 
“any  natural  person  obligated  or 
allegedly  obligated  to  pay  any  debt.” 

1.  General.  The  definition  includes 
only  a  “natural  person”  and  not  an 
artificial  person  such  as  a  corporation  or 
other  entity  created  by  statute. 

Section  803(4)  defines  “creditor”  as 
“any  person  who  offers  or  extends 
credit  creating  a  debt  or  to  whom  a  debt 
is  owed”.  However,  the  definition 
excludes  a  party  who  “receives  an 
assignment  or  transfer  of  a  debt  in 
default  solely  for  the  purpose  of 
facilitating  collection  of  such  debt  for 
another.” 

1.  General.  The  definition  includes  the 
party  that  actually  extended  credit  or 
became  the  obligee  on  an  account  in  the 
normal  course  of  business,  and  excludes 


BEST  COPY  AVAILABLE 


50102 


Federal  Register  /  Vol.  53,  No.  239  /  Tuesday,  December  13,  1988  /  Notices 


a  party  that  was  assigned  a  delinquent 
debt  only  for  collection  purposes. 

Section  803(5]  defines  “debt"  as  a 
consumer’s  “obligation  ...  to  pay 
money  arising  out  of  a  transaction  in 
which  the  money,  arising  out  of  a 
transportation  in  which  the  money, 
property,  insurance,  or  services  (being 
purchased)  are  primarily  for  personal, 
family,  or  household  purposes.  .  .  ." 

1.  Examples.  The  term  includes: 

•  Overdue  obligations  such  as 
medical  bills  that  were  originally 
payable  in  full  within  a  certain  time 
period  (e.g.,  30  days). 

•  A  dishonored  check  that  was 
tendered  in  payment  for  goods  or 
services  acquired  or  used  primarily  for 
personal,  family,  or  household  purposes. 

•  A  student  loan,  because  the 
consumer  is  purchasing  “services" 
(education)  for  personal  use. 

2.  Exclusions.  The  term  does  not 
include: 

•  Unpaid  taxes,  fines,  alimony,  or  tort 
claims,  because  they  are  not  debts 
incurred  from  a  “transportation 
(involving  purchase  of)  property  *  •  * 
or  services  *  *  *  for  personal,  family  or 
household  purposes.’' 

•  A  credit  card  that  a  cardholder 
retains  after  the  card  issuer  has 
demanded  its  return.  The  cardholder’s 
account  balance  is  the  debt. 

•  A  non-pecuniary  obligation  of  the 
consumer  such  as  the  responsibility  to 
maintain  adequate  insurance  on  the 
collateral,  because  it  does  not  involve 
an  “obligation  *  *  *  to  pay  money.” 

Section  803(6]  defines  “debt  collector" 
as  a  party  “who  uses  any 
instrumentality  of  interstate  commerce 
or  the  mails  in  *  *  *  collection  of  *  *  * 
debts  owed  *  *  *  another." 

1.  Examples.  The  term  includes: 

•  Employees  of  a  debt  collection 
business,  including  a  corporation, 
partnership,  or  other  entity  whose 
business  is  the  collection  of  debts 
owned  another. 

•  A  firm  that  regularly  collects 
overdue  rent  on  behalf  of  real  estate 
owners,  or  periodic  assessments  on 
behalf  of  condominium  associations, 
because  it  “regularly  collects  *  *  * 
debts  owned  or  due  another." 

•  A  party  based  in  the  United  States 
who  ccdlects  debts  owned  by  consumers 
residing  outside  the  United  States, 
because  he  “uses  *  *  *  the  mails"  in  the 
collection  business.  The  residence  of  the 
debtor  is  irrelevant. 

•  A  firm  that  collects  debts  in  its  own 
name  for  a  creditor  solely  by 
mechanical  techniques,  such  as  (1) 
placing  phone  calls  with  pre-recorded 
messages  and  recording  consumer 
responses,  or  (2)  making  computer- 
generated  mailings. 


•  An  attorney  or  law  firm  whose 
efforts  to  collect  consumer  debts  on 
behalf  of  its  clients  regularly  include 
activities  traditionally  associated  with 
debt  collection,  such  as  sending  demand 
letters  (dunning  notices)  or  making 
collection  telephone  calls  to  the 
consumer.  However,  an  attorney  is  not 
considered  to  be  a  debt  collector  simply 
because  he  responds  to  an  inquiry  fiom 
the  consumer  following  the  filing  of  a 
lawsuit. 

2.  Exclusions.  The  term  does  not 
include: 

•  Any  person  who  collects  debts  (or 
attempts  to  do  so)  only  in  insolated 
instances,  becuause  the  definition 
includes  only  those  who  “regularly” 
collect  debts. 

•  A  credit  card  issuer  that  collects  its 
cardholder’s  account,  even  when  the 
account  is  based  upon  purchases  from 
participating  merchants,  because  the 
issuer  is  collecting  its  own  debts,  not 
those  “owed  or  due  another." 

•  An  attorney  whose  practice  is 
limied  to  legal  activities  (e.g.,  the  filing 
and  prosecution  of  lawsuits  to  reduce 
debts  to  judgment). 

3.  Application  of  definition  to  creditor 
using  another  name.  Creditors  are 
generally  excluded  from  the  definition  of 
“debt  collector”  to  the  extent  that  they 
collect  thqir  own  debts  in  their  own 
name.  However,  the  term  specifically 
applies  to  “any  creditor  who,  in  the 
process  of  collecting  his  own  debts,  uses 
any  name  other  than  his  own  which 
would  indicate  that  a  third  person  is” 
involved  in  the  collection. 

A  creditor  is  a  debt  collector  for 
purposes  of  this  act  if: 

•  He  uses  a  name  other  than  his  own 
to  collect  his  debts,  including  a  fictitious 
name. 

•  His  salaried  attorney  employees 
who  collect  debts  use  stationery  that 
indicates  that  attorneys  are  employed 
by  someone  other  than  the  creditor  or 
are  independent  or  separate  from  the 
creditor  (e.g.,  ABC  Corp.  sends 
collection  letters  on  stationery  of  “John 
Jones,  Attomey-at-Law”). 

•  He  regularly  collects  debts  for 
another  creditor,  however,  he  is  a  debt 
collector  only  for  purposes  of  collecting 
these  debts,  not  when  he  collects  his 
own  debt  in  his  own  name. 

•  The  creditor’s  collection  division  or 
related  corporate  collector  is  not  clearly 
designated  as  being  affiliated  with  the 
creditor;  however,  the  creditor  is  not  a 
debt  collector  if  the  creditor’s 
correspondence  is  clearly  labeled  as 
being  from  the  "collection  unit  of  the 
(creditor’s  name),"  since  the  creditor  is 
not  using  a  “name  odier  than  his  own" 
in  that  instance. 


Relation  to  other  sections.  A  creditor 
who  is  covered  by  the  FDCPA  because 
he  uses  a  “name  other  than  his  own" 
also  may  violate  section  807(14),  which 
prohibits  using  a  false  business  name. 
When  he  falsely  uses  an  attorney’s 
name,  he  violates  section  807(3). 

4.  Specific  exemptions  from  definition 
of  debt  collector. 

(a)  Creditor  employees.  Section 
803(6)(A)  provides  that  “debt  collector” 
does  not  include  “any  officer  or 
employee  of  a  creditor  while,  in  the 
name  of  the  creditor,  collecting  debts  for 
such  creditor". 

The  exemption  includes  a  collection 
agency  employee,  who  works  for  a 
creditor  to  collect  in  the  creditor’s  name 
at  the  creditor’s  office  under  the 
creditor’s  supervision,  because  he  has 
become  the  de  facto  employee  of  the 
creditor. 

The  exemption  includes  a  creditor's 
salaried  attorney  (or  other)  employee 
who  collects  debts  on  behalf  of,  and  in 
the  name  of,  that  creditor. 

The  exemption  does  not  include  a 
creditor’s  former  employee  who 
continues  to  collect  accounts  on  the 
creditor’s  behalf,  if  he  acts  under  his 
own  name  rather  than  the  creditors’s. 

(b)  Creditor-controlled  collector. 
Section  803(6)(B)  provides  that  “debt 
collector”  does  not  include  a  party 
collecting  for  another,  where  they  are 
both  “related  by  common  ownership  or 
affiliated  by  corporate  control,  if  the 
(party  collects]  only  for  persons  to 
whom  it  is  so  related  or  affiliated  and  if 
the  principal  business  of  such  person  is 
not  the  ccflection  of  debts”. 

The  exemption  applies  where  the 
collector  and  creditor  have  “common 
ownership  or  *  *  *  corporate  control." 
For  example,  a  company  is  exempt 
when  it  attempts  to  collect  debts  of 
another  company  after  the  two  entities 
have  merged. 

The  exemption  does  not  apply  to  a 
party  related  to  a  creditor  if  it  also 
collects  debts  fur  others  in  addition  to 
the  related  creditors. 

(c)  State  and  federal  officials.  Section 
803(6)(C)  provides  that  “debt  collector” 
does  not  include  any  state  or  federal 
employee  “to  the  extent  that  collecting 
or  attempting  to  collect  any  debt  is  in 
the  performance  of  his  official  duties". 

The  exemption  applies  only  to  such 
governmental  emfdoyees  in  the 
performance  of  their  "official  duties” 
and,  therefore,  does  not  apply  to  an 
attorney  employed  by  a  county 
government  who  also  collected  bad 
checks  for  local  merchants  where  that 
activity  is  outside  his  official  duties. 
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The  exemption  includes  a  state 
educational  agency  that  is  engaged  in 
the  collection  of  student  loans. 

(d)  Process  servers.  Section  803(6](D) 
provides  that  “debt  collector"  dos  not 
include  “any  person  while  serving  or 
attempting  to  serve  legal  process  on  any 
other  person  in  connection  with  the 
judicial  enforcement  of  any  debt”. 

The  exemption  covers  marshals, 
sheriffs,  and  any  other  process  servers 
while  conducting  their  normal  duties 
relating  to  serving  legal  papers. 

(e)  Non-profit  counselors.  Section 
803(6)(E)  provides  that  “debt  collector” 
does  not  include  “any  nonprofit 
organization  which,  at  the  request  of 
consumers,  performs  bona  fide 
consumer  credit  counseling  and  assists 
consumers  in  the  liquidation  of  their 
debts  by  receiving  payments  from  such 
consumers  and  distributing  such 
amounts  to  creditors”. 

This  exemption  applies  only  to  non¬ 
profit  organizations;  it  does  not  apply  to 
for-profit  credit  counseling  services  that 
accept  fees  from  debtors  and  regularly 
transmit  such  funds  to  creditors. 

(f)  Miscellaneous.  Section  803{6){F) 
provides  that  “debt  collector”  does  not 
include  collection  activity  by  a  party 
about  a  debt  that  “(i)  is  incidental  to  a 
bona  fide  fiduciary  obligation 

or  *  *  *  escrow  arrangement; 

(ii)  *  *  *  was  originated  by  such 
person;  (iii)  *  *  *  was  not  in  default  at 
the  time  it  was  obtained  by  such  person; 
or  (iv)  (was)  obtained  by  such  person  as 
a  secured  party  in  a  commercial  credit 
transaction  involving  the  creditor.” 

The  exemption  (i)  for  bona  fide 
fiduciary  obligations  or  escrow 
arrangements  applies  to  entities  such  as 
trust  departments  of  banks,  and  escrow 
companies.  It  does  not  include  a  party 
who  is  named  as  a  debtor's  trustee 
solely  for  the  purpose  of  conducting  a 
foreclosure  sale  (i.e.,  exercising  a  power 
of  sale  in  the  event  of  default  on  a  loan). 

The  exemption  (ii)  for  a  party  that 
originated  the  debt  applies  to  the 
original  creditor  collecting  his  own 
debts  in  his  own  name.  It  also  applies 
when  a  creditor  assigns  a  debt  originally 
owed  to  him,  but  retains  the  authority  to 
collect  the  obligation  on  behalf  of  the 
assignee  to  whom  the  debt  becomes 
owed.  For  example,  the  exemption 
applies  to  a  creditor  who  makes  a 
mortgage  or  school  loan  and  continues 
to  handle  the  account  after  assigning  it 
to  a  third  party.  However,  it  does  not 
apply  to  a  party  that  takes  assignment 
of  retail  installment  contracts  from  the 
original  creditor  and  then  reassigns 
them  to  another  creditor  but  continues 
to  collect  the  debt  arising  from  the 
contracts,  because  the  debt  was  not 


“originated  by”  the  collector/first 
assignee. 

The  exception  (iii)  for  debts  not  in 
default  when  obtained  applies  to  parties 
such  as  mortgage  service  companies 
whose  business  is  servicing  current 
accounts. 

The  exemption  (iv)  for  a  secured  party 
in  a  commercial  transaction  applies  to  a 
commercial  lender  who  acquires  a 
consumer  account  that  was  used  as 
collateral,  following  default  on  a  loan 
from  the  commercial  lender  to  the 
original  creditor. 

(g)  Attorneys.  A  provision  of  the 
FDCPA,  as  enacted  in  1977  (former 
section  803(6)(F)),  providing  that  “debt 
collector”  does  not  include  “any 
attorney-at-law  collecting  a  debt  as  an 
attorney  on  behalf  of  and  in  the  name  of 
a  client,”  was  repealed  by  Pub.  L.  99- 
361,  which  became  effective  in  July  1986. 
Therefore,  an  attorney  who  meets  the 
definition  set  forth  in  section  803(6)  is 
now  covered  by  the  FDCPA. 

Section  803(7)  defines  “location 
information”  as  “a  consumer’s  place  of 
abode  and  his  telephone  number  at  such 
place,  or  his  place  of  employment.” 

This  definition  includes  only 
residence,  home  phone  number,  and 
place  of  employment.  It  does  not  cover 
work  phone  numbers,  names  of 
supervisors  and  their  telephone 
numbers,  salaries  or  dates  of  paydays. 

Section  803(8)  defines  “state”  as  “any 
State,  territory,  or  possession  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  or 
any  political  subdivision  of  any  of  the 
foregoing.” 

Section  804 — Acquisition  of  Location 
Information 

Section  804  requires  a  debt  collector, 
when  communicating  with  third  parties 
for  the  purpose  of  acquiring  information 
about  the  consumer’s  location  to  “(1) 
identify  himself,  state  that  he  is 
confirming  or  correcting  location 
information  concerning  the  consumer, 
and,  only  if  expressly  requested,  identify 
his  employer,”  (2)  not  refer  to  the  debt, 
(3)  usually  make  only  a  single  contact 
with  each  third  party,  (4)  not 
communicate  by  post  card,  (5)  not 
indicate  the  collection  nature  of  his 
business  purpose  in  any  written 
communication,  and  (6)  limit 
communications  to  the  consumer’s 
attorney,  where  the  collector  knows  of 
the  attorney,  unless  the  attorney  fails  to 
respond  to  the  communication. 

1.  General.  Although  the  FDCPA 
generally  protects  the  consumer’s 
privacy  by  limiting  debt  collector 
communications  about  personal  affairs 
to  third  parties,  it  recognizes  the  need 
for  some  third  party  contact  by 


collectors  to  seek  the  whereabouts  of 
the  consumer. 

2.  Identification  of  debt  collector 
(section  804(1)).  An  individual  employed 
by  a  debt  collector  seeking  location 
information  must  identify  himself,  but 
must  not  identify  his  employer  unless 
asked.  When  asked,  however,  he  must 
give  the  true  and  full  name  of  the 
employer,  to  comply  with  this  provision 
and  avoid  a  violation  of  §  807(14). 

An  individual  debt  collector  may  use 
an  alias  if  it  is  used  consistently  and  if  it 
does  not  interfere  with  another  party’s 
ability  to  identify  him  [e.g.,  the  true 
identity  can  be  ascertained  by  the 
employer). 

3.  Referral  to  debt  (section  804(2)).  A 
debt  collector  may  not  refer  to  the 
consumer’s  debt  in  any  third  party 
communication  seeking  location 
information,  including  those  with  other 
creditors. 

4.  Reference  to  debt  collector's 
business  (section  804(5)).  A  debt 
collector  may  not  use  his  actual  name  in 
his  letterhead  or  elsewhere  in  a  written 
communication  seeking  location 
information,  if  the  name  indicates 
collection  activity  (such  as  a  name 
containing  the  word  “debt”,  “collector”, 
or  “collection”),  except  when  the  person 
contacted  has  expressly  requested  that 
the  debt  collector  identify  himself. 

5.  Communication  with  consumer’s 
attorney  (section  804(6)).  Once  a  debt 
collector  learns  a  consumer  is 
represented  by  an  attorney  in 
connection  with  the  debt,  he  must 
confine  his  request  for  location 
information  to  the  attorney.  (See  also 
comments  on  section  805(a)(2)). 

Section  805 — Communication  in 
Connection  With  Debt  Collection 

Section  805(a) — Communication  with 
the  consumer.  Unless  the  consumer  has 
consented  or  a  court  order  permits,  a 
debt  collector  may  not  communicate 
with  a  consumer  to  collect  a  debt  (1)  at 
any  time  or  place  which  is  unusual  or 
known  to  be  inconvenient  to  the 
consumer  (8AM-9PM  is  presumed  to  be 
convenient),  (2)  where  he  knows  the 
consumer  is  represented  by  an  attorney 
with  respect  to  the  debt,  unless  the 
attorney  fails  to  respond  to  the 
communication  in  a  reasonable  time 
period,  or  (3)  at  work  if  he  knows  the 
consumer’s  employer  prohibits  such 
contacts. 

1.  Scope.  For  purposes  of  this  section, 
the  term  “communicate”  is  given  its 
commonly  accepted  meaning.  Thus,  the 
section  applies  to  contacts  with  the 
consumer  related  to  the  collection  of  the 
debt,  whether  or  not  the  debt  is 
specifically  mentioned. 
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2.  Inconvenient  or  unusual  times  or 
places  (section  805(a)(1)).  A  debt 
collector  may  not  call  the  consumer  at 
any  time,  or  on  any  particular  day,  if  he 
has  credible  information  (from  the 
consumer  or  elsewhere)  that  it  is 
inconvenient.  If  the  debt  collector  does 
not  have  such  information,  a  call  on 
Sunday  is  not  perse  illegal. 

3.  Consumer  represented  by  attorney 
(section  d05(a)(2)).  If  a  debt  collector 
learns  that  a  consumer  is  represented  by 
an  attorney  in  connection  with  the  debt, 
even  if  not  formally  notified  of  this  fact, 
the  debt  collector  must  contact  only  the 
attorney  and  must  not  contact  the 
consumer. 

A  debt  collector  who  knows  a 
consumer  is  represented  by  counsel  with 
respect  to  a  debt  is  not  required  to 
assume  similar  representation  on  other 
debts;  however,  if  a  consumer  notifies 
the  debt  collector  that  the  attorney  has 
been  retained  to  represent  him  for  other 
debts  placed  with  the  debt  collector,  the 
debt  collector  must  deal  only  with  that 
attorney  with  respect  to  such  debts. 

The  creditor’s  knowledge  that  the 
consumer  has  an  attorney  is  not 
automatically  imputed  to  the  debt 
collector. 

4.  Calls  at  work  (section  805(a)(3)).  A 
debt  collector  may  not  call  the  consumer 
at  work  if  he  has  reason  to  know  the 
employer  forbids  such  communication 
(e.g.,  if  the  consumer  has  so  informed 
the  debt  collector). 

Section  d05(b)-^ommunication  with 
third  parties.  Unless  the  consumer 
consents,  or  a  court  order  or  section  804 
permits,  “or  as  reasonably  necessary  to 
effectuate  a  postjudgment  judicial 
remedy,”  a  debt  collector  "may  not 
communicate,  in  connection  with  the 
collection  of  any  debt,  with  any  person 
other  than  the  consumer,  his  attorney,  a 
consumer  reporting  agency  if  otherwise 
permitted  by  law,  the  creditor,  the 
attorney  of  the  creditor,  or  the  attorney 
of  the  debt  collector." 

1.  Consumer  consent  to  the  third  party 
contact.  The  consumer’s  consent  need 
not  be  in  writing.  For  example,  if  a  third 
party  volunteers  that  a  consumer  has 
authorized  him  to  pay  the  consumer’s 
account,  the  debt  collector  may 
normally  presume  the  consumer’s 
consent,  and  may  accept  the  payment 
and  provide  a  receipt  to  the  party  that 
makes  the  payment.  However,  consent 
may  not  be  inferred  only  from  a 
consumer’s  inaction  when  the  debt 
collector  requests  such  consent. 

2.  Location  information.  Although  a 
debt  collector’s  search  for  information 
concerning  the  consumer’s  location 
(provided  in  §  804)  is  expressly  excepted 
from  the  ban  on  third  party  contacts,  a 
debt  collector  may  not  call  third  parties 


under  the  pretense  of  gaining 
information  already  in  his  possession. 

3.  Incidental  contacts  with  telephone 
operator  or  telegraph  clerk.  A  debt 
collector  may  contact  an  employee  of  a 
telephone  or  telegraph  company  in  order 
to  contact  the  consumer,  without 
violating  the  prohibition  on 
communication  to  third  parties,  if  the 
only  information  given  is  that  necessary 
to  enable  the  collector  to  transmit  the 
message  to,  or  make  the  contact  with, 
the  consumer. 

4.  Accessibility  by  third  party.  A  debt 
collector  may  not  send  a  written 
message  that  is  easily  accessible  to  third 
parties.  For  example,  he  may  not  use  a 
computerized  billing  statement  that  can 
be  seen  on  the  envelope  itself. 

A  debt  collector  may  use  an  “in  care 
of’  letter  only  if  the  consumer  lives  at, 
or  accepts  mail  at,  the  other  party’s 
address. 

A  debt  collector  does  not  violate  this 
provision  when  an  eavesdropper 
overhears  a  conversation  with  the 
consumer,  unless  the  debt  collector  has 
reason  to  anticipate  the  conversation 
will  be  overhead. 

5.  Non-excepted parties.  A  debt 
collector  may  discuss  the  debt  only  with 
the  parties  specified  in  this  section 
(consumer,  creditor,  a  party’s  attorney, 
or  credit  bureau).  For  example,  unless 
the  consumer  has  authorized  the 
communication,  a  collector  may  not 
discuss  the  debt  (such  as  a  dishonored 
check)  with  a  bank,  or  make  a  report  on 
a  consumer  to  a  non-profit  counseling 
service. 

6.  Judicial  remedy.  The  words  “as 
reasonably  necessary  to  effectuate  a 
postjudgment  judicial  remedy”  mean  a 
communication  necessary  for  execution 
or  enforcement  of  the  remedy.  A  debt 
collector  may  not  send  a  copy  of  the 
judgment  to  an  employer,  except  as  part 
of  a  formal  service  of  papers  to  achieve 
a  garnishment  or  other  remedy. 

7.  Audits  or  inquiries.  A  debt  collector 
may  disclose  his  files  to  a  government 
official  or  an  auditor,  to  respond  to  an 
inquiry  or  conduct  an  audit,  because  the 
disclosure  would  not  be  “in  connection 
with  the  collection  of  any  debt,” 

8.  Communications  by  attorney  debt 
collectors.  An  attorney  who  represents 
either  a  creditor  or  debt  collector  that 
has  previously  tried  to  collect  an 
account  may  communicate  his  efforts  to 
collect  the  account  to  the  debt  collector. 
Because  the  section  permits  a  debt 
collector  to  communicate  with  “the 
attorney  of  the  creditor,  or  the  attorney 
of  the  debt  collector”,  communications 
between  these  parties  (even  if  the 
attorney  is  also  a  debt  collector)  are  not 
forbidden. 


An  attorney  may  communicate  with  a 
potential  witness  in  connection  with  a 
lawsuit  he  has  filed  (e.g.,  in  order  to 
establish  the  existence  of  a  debt), 
because  the  section  was  not  intended  to 
prohibit  communications  by  attorneys 
that  are  necessary  to  conduct  lawsuits 
on  behalf  of  their  clients. 

Section  805(c} — Ceasing 
communication.  Once  a  debt  collector 
receives  written  notice  from  a  consumer 
that  he  or  she  refuses  to  pay  the  debt  or 
wants  the  collector  to  stop  further 
collection  efforts,  the  debt  collector 
must  cease  any  further  communication 
with  the  consumer  except  “(1)  to  advise 
the  consumer  that  the  debt  collector’s 
further  efforts  are  being  terminated;  (2) 
to  notify  the  consumer  that  the  debt 
collector  or  creditor  may  invoke 
specified  remedies  which  are  ordinarily 
invoked  by  such  debt  collector  or 
creditor;  or  (3)  where  applicable,  to 
notify  the  consumer  that  the  debt 
collector  or  creditor  intends  to  invoke  a 
specified  remedy.” 

1.  Scope.  For  purposes  of  this  section, 
the  term  “communicate”  is  given  its 
commonly  accepted  meaning.  Thus,  the 
section  applies  to  any  contact  with  the 
consumer  related  to  the  collection  of  the 
debt,  whether  or  not  the  debt  is 
specifically  mentioned. 

2.  Request  for  payment  A  debt 
collector’s  response  to  a  “cease 
communication”  notice  from  the 
consumer  may  not  include  a  demand  for 
payment,  but  is  limited  to  the  three 
statutory  exceptions. 

Section  805(d) — "consumer” 
definition.  For  section  805  purposes,  the 
term  “consumer”  includes  the 
“consumer’s  spouse,  parent  (if  the 
consumer  is  a  minor),  guardian, 
executor,  or  administrator.’' 

1,  Broad  "consumer”  definition. 
Because  of  the  broad  statutory 
definition  of  “consumer”  for  the 
purposes  of  this  section,  many  of  its 
protections  extend  to  parties  close  to  the 
consumer.  For  example,  the  debt 
collector  may  not  call  the  consumer’s 
spouse  at  a  time  or  place  known  to  be 
inconvenient  to  the  spouse.  Conversely, 
he  may  call  the  spouse  (guardian, 
executor,  etc.)  at  any  time  or  place  that 
would  be  in  accord  with  the  limitations 
of  section  805(a). 

Section  806 — Harassment  or  Abuse 

Section  806  prohibits  a  debt  collector 
from  any  conduct  that  would  “Harass, 
oppress,  or  abuse  any  person  in 
connection  with  the  collection  of  a 
debt.”  It  provides  six  examples  of 
harassement  or  abuse. 

1.  Scope.  Prohibited  actions  are  not 
limited  to  the  six  subsections  listed  as 
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examples  of  activities  that  violate  this 
provision. 

2.  Unnecessary  calls  to  third  parties. 

A  debt  collector  may  not  leave 
telephone  messages  with  neighbors 
when  the  debt  collector  knows  the 
consumer’s  name  and  telephone  number 
and  could  have  reached  him  directly. 

3.  Multiple  contacts  with  consumer.  A 
debt  collector  may  not  engage  in 
repeated  personal  contacts  with  a 
consumer  with  such  frequency  as  to 
harass  him.  Subsection  (5)  deals 
speciHcally  with  harassment  by  multiple 
phone  calls. 

4.  Abusive  conduct.  A  debt  collector 
may  not  pose  a  lengthy  series  of 
questions  or  comments  to  the  consumer 
without  giving  the  consumer  a  chance  to 
reply.  Subsection  (2)  deals  specifically 
with  harassment  involving  obscene, 
profane,  or  abusive  language. 

Section  806(1]  prohibits  the  “use  or 
threat  of  use  of  violence  or  other 
criminal  means  to  harm  *  *  *  any 
person." 

1.  Implied  threat,  A  debt  collector 
may  violate  this  section  by  an  implied 
threat  of  violence.  For  example,  a  debt 
collector  may  not  pressure  a  consumer 
with  statements  such  as  “We're  not 
playing  around  here — we  can  play 
tough"  or  “We're  going  to  send 
somebody  to  collect  for  us  one  way  or 
the  other,” 

Section  806(2)  prohibits  the  use  of 
obscene,  profane,  or  abusive  language. 

1.  Abusive  language.  Abusive 
language  includes  religious  slurs, 
profanity,  obscenity,  calling  the 
consumer  a  liar  or  a  deadbeat,  and  the 
use  of  racial  or  sexual  epithets. 

Section  806(3)  prohibits  the 
“publication  of  a  list  of  consumers  who 
allegedly  refuse  to  pay  debts,"  except  to 
report  the  items  to  a  “consumer 
reporting  agency”,  as  defined  in  the  Fair 
Credit  Reporting  Act  or  to  a  party 
otherwise  authorized  to  receive  it  under 
that  Act. 

Section  806(4)  prohibits  the 
“advertisement  for  sale  of  any  debt  to 
coerce  payment  of  the  debt,” 

1.  Shaming  prohibited.  These 
provisions  are  designed  to  prohibit  debt 
collectors  from  “shaming”  a  customer 
into  payment,  by  publicizing  the  debt. 

2.  Exchange  of  lists.  Debt  collectors 
may  not  exchange  lists  of  consumers 
who  allegedly  refuse  to  pay  their  debts. 

3.  Information  to  creditor  subscribers. 
A  debt  collector  may  not  distribute  a  list 
of  alleged  debtors  to  its  creditor 
subscribers. 

4.  Coded  lists.  A  debt  collector  that 
publishes  a  list  of  consumers  who  have 
had  bad  debts,  coded  to  avoid  generally 
disclosing  the  consumer's  identity  (e.g., 
showing  only  the  drivers  license  number 


and  Hrst  three  letters  of  each  consumer's 
name)  does  not  violate  this  provision, 
because  such  publication  is  permitted 
under  the  Fair  Credit  Reporting  Act. 

5.  List  for  use  by  investigator,  A 
debtor  collector  does  not  violate  these 
provisions  by  providing  a  list  of 
consumers  against  whom  judgments 
have  been  entered  to  a  private 
investigator  in  order  to  locate  such 
individuals,  because  section  805(b) 
speciRcally  permits  contacts 
“reasonably  necessary  to  effectuate  a 
post-judgment  judicial  remedy.” 

6.  Public  notice  required  by  law.  A 
debt  collector  does  not  violate  these 
provisions  by  providing  public  notices 
that  are  required  by  law  as  a 
prerequisite  to  enforcement  of  a  security 
interest  in  connection  with  a  debt. 

Section  806(5]  prohibits  contacting  the 
consumer  by  telephone  “repeatedly  or 
continuously  with  intent  to  annoy, 
abuse,  or  harass  any  person  at  the 
called  number.” 

1.  Multiple  phone  calls. 

“Continuously”  means  making  a  series 
of  telephone  calls,  one  right  after  the 
other.  “Repeatedly”  means  calling  with 
excessive  frequency  under  the 
circumstances. 

Section  806(6)  prohibits,  except  where 
section  804  applies,  “the  placement  of 
telephone  calls  without  meaningful 
disclosure  of  the  caller’s  identity.” 

1.  Aliases.  A  debt  collector 
employee’s  use  of  an  alias  that  permits 
identiOcation  of  the  debt  collector  {i.e., 
where  he  uses  the  alias  consistently, 
and  his  true  identity  can  be  ascertained 
by  the  employer)  constitutes  a 
“meaningful  disclosure  of  the  caller’s 
identity.” 

2.  Identification  of  caller.  An 
individual  debt  collector  must  disclose 
his  employer’s  identity,  when  discussing 
the  debt  on  the  telephone  with 
consumers  or  third  parties  permitted  by 
section  805(b). 

3.  Relation  to  other  sections.  A  debt 
collector  who  uses  a  false  business 
name  in  a  phone  call  to  conceal  his 
identity  violates  section  807(14),  as  well 
as  this  section. 

Section  807— False  or  Misleading 
Representations 

Section  807  prohibits  a  debt  collector 
from  using  any  “false,  deceptive,  or 
misleading  representation  or  means  in 
connection  with  the  collection  of  any 
debt.”  It  provides  sixteen  examples  of 
false  or  misleading  representations. 

1.  Scope.  Prohibited  actions  are  not 
limited  to  the  sixteen  subsections  listed 
as  examples  of  activities  that  violate 
this  provision.  In  addition,  section 
807(10),  which  prohibits  the  “use  of  any 
false  representation  or  deceptive 


means”  by  a  debt  collector,  is 
particularly  broad  and  encompasses 
virtually  every  violation,  including  those 
not  covered  by  the  other  subsections. 

Section  807(1]  prohibits  “the  false 
representation  or  implication  that  the 
debt  collector  is  vouched  for,  bonded  by, 
or  affiliated  with  the  United  States  or 
any  State  *  *  *” 

1.  Symbol  on  dunning  notice.  A  debt 
collector  may  not  use  a  symbol  in 
correspondence  that  makes  him  appear 
to  be  a  government  ofRcial.  For 
example,  a  collection  letter  depicting  a 
police  badge,  a  judge,  or  the  scales  of 
justice,  normally  violates  this  section. 

Section  807(2)  prohibits  falsely 
representing  either  “(A)  the  character, 
amount,  or  legal  status  of  any  debt;  or 
(B)  any  services  rendered  or 
compensation  which  may  be  lawfully 
received  by"  the  collector. 

1.  Legal  Status  of  debt.  A  debt 
collector  may  not  falsely  imply  that  legal 
action  has  begun. 

2.  Amount  of  debt.  A  debt  collector 
may  not  claim  an  amount  more  than 
actually  owed,  or  falsely  assert  that  the 
debt  has  matured  or  that  it  is 
immediately  due  and  payable,  when  it  is 
not. 

3.  Judgment.  When  a  debt  collector 
provides  the  validation  notice  required 
by  section  809(a)(4],  the  notice  may 
include  the  words  “copy  of  a  judgment” 
whether  or  not  a  judgment  exists, 
because  section  809(a)(4)  provides  for  a 
statement  including  these  words. 
Compliance  with  section  809(a)(4)  in  this 
manner  will  not  be  considered  a 
violation  of  section  807(2)(A). 

Section  807(3)  prohibits  falsely 
representing  or  implying  that  “any 
individual  is  an  attorney  or  that  any 
communication  is  from  an  attorney.” 

1.  Form  of  legal  correspondence.  A 
debt  collector  may  not  send  a  collection 
letter  from  a  “Pre-Legal  Department,” 
where  no  legal  department  exists.  An 
attorney  may  use  a  computer  service  to 
send  letters  on  his  own  behalf,  but  a 
debt  collector  may  not  send  a  computer¬ 
generated  letter  deceptively  using  an 
attorney’s  name. 

2.  Named  individual.  A  debt  collector 
may  not  falsely  represent  that  a  person 
named  in  a  letter  is  his  attorney. 

3.  Relation  to  other  sections.  If  a 
creditor  falsely  uses  an  attorney’s  name 
rather  than  his  own  in  his  collection 
communications,  he  both  loses  his 
exemption  from  the  FDCPA’s  definition 
of  “debt  collector”  (Section  803(6))  and 
violates  this  provision. 

Section  807(4)  prohibits  falsely 
representing  or  implying  to  the 
consumer  that  nonpayment  “will  result 
in  the  arrest  or  imprisonment  of  any 
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person  or  the  seizure,  garnishment, 
attachment,  or  sale  of  any  property  or 
wages  of  any  person  *  *  *” 

Section  807(5)  prohibits  the  “threat  to 
take  any  action  that  cannot  legally  be 
taken  or  that  is  not  intended  to  be 
taken." 

1.  Debt  collector’s  statement  of  his 
own  definite  action.  A  debt  collector 
may  not  state  that  he  will  take  any 
action  unless  he  intends  to  take  the 
action  when  the  statement  is  made,  or 
ordinarily  takes  the  action  in  similar 
circumstances. 

2.  Debt  collector’s  statement  of 
definite  action  by  third  party.  A  debt 
collector  may  not  state  that  a  third  party 
will  take  any  action  unless  he  has 
reason  to  believe,  at  the  time  the 
statement  is  made,  that  such  action  will 
be  taken. 

3.  Statement  of  possible  action.  A 
debt  collector  may  not  state  or  imply 
that  he  or  any  third  party  may  take  any 
action  unless  such  action  is  legal  and 
there  is  a  reasonable  likelihood,  at  the 
time  the  statement  is  made,  that  such 
action  will  be  taken.  A  debt  collector 
may  state  that  certain  action  is  possible, 
if  it  is  true  that  such  action  is  legal  and 
is  frequently  taken  by  the  collector  or 
creditor  with  respect  to  similar  debts; 
however,  if  the  debt  collector  has  reason 
to  know  there  are  facts  that  make  the 
action  unlikely  in  the  particular  case,  a 
statement  that  the  action  was  possible 
would  be  misleading. 

4.  Threat  of  criminal  action.  A  debt 
collector  may  not  threaten  to  report  a 
dishonored  check  or  other  fact  to  the 
police,  unless  he  actually  intends  to  take 
this  action. 

5.  Threat  of  attachment.  A  debt 
collector  may  not  threaten  to  attach  a 
consumer’s  tax  refund,  when  he  has  no 
authority  to  do  so. 

6.  Threat  of  legal  or  other  action. 
Section  807(5)  refers  not  only  to  a  false 
threat  of  legal  action,  but  also  a  false 
threat  by  a  debt  collector  that  he  will 
report  a  debt  to  a  credit  bureau,  assess  a 
collection  fee,  or  undertake  any  other 
action  if  the  debt  is  not  paid.  A  debt 
collector  may  also  not  misrepresent  the 
imminence  of  such  action. 

A  debt  collector’s  implication,  as  well 
as  a  direct  statement,  of  planned  legal 
action  may  be  an  unlawful  deception. 
For  example,  reference  to  an  attorney  or 
to  legal  proceedings  may  mislead  the 
debtor  as  to  the  likelihood  or  imminence 
of  legal  action. 

A  debt  collector’s  statement  that  legal 
action  has  been  recommended  is  a 
representation  that  legal  action  may  be 
taken,  since  such  a  recommendation 
implies  that  the  creditor  will  act  on  it  at 
least  some  of  the  time. 


Lack  of  intent  may  be  inferred  when 
the  amount  of  the  debt  is  so  small  as  to 
make  the  action  totally  unfeasible  or 
when  the  debt  collector  is  unable  to  take 
the  action  because  the  creditor  has  not 
authorized  him  to  do  so. 

7.  Illegality  of  threatened  act.  A  debt 
collector  may  not  threaten  that  he  will 
illegally  contact  an  employer,  or  other 
third  party,  or  take  some  other  “action 
that  cannot  legally  be  taken”  (such  as 
advising  the  creditor  to  sue  where  such 
advice  would  violate  state  rules 
governing  the  unauthorized  practice  of 
law).  If  state  law  forbids  a  debt  collector 
from  suing  in  his  own  name  (or  from 
doing  so  without  first  obtaining  a  formal 
assignment  and  that  has  not  been  done), 
the  debt  collector  may  not  represent  that 
he  will  sue  in  that  state. 

Section  807(6)  prohibits  falsely 
representing  or  implying  that  a  transfer 
of  the  debt  will  cause  the  consumer  to 
(A)  lose  any  claim  or  defense,  or  (B) 
become  subject  to  any  practice 
prohibited  by  the  FDCPA. 

1.  Referral  to  creditor.  A  debt 
collector  may  not  falsely  state  that  the 
consumer’s  account  will  be  referred 
back  to  the  original  creditor,  who  would 
take  action  the  FDCPA  prohibits  the 
debt  collector  to  take. 

Section  807(7)  prohibits  falsely 
representing  or  implying  that  the 
“consumer  committed  any  crime  or 
other  conduct  in  order  to  disgrace  the 
consumer." 

1.  False  allegatian  of  fraud.  A  debt 
collector  may  not  falsely  allege  that  the 
consumer  has  committed  fraud. 

2.  Misrepresentation  of  criminal  law. 

A  debt  collector  may  not  make  a 
misleading  statement  of  law,  falsely 
implying  that  the  consumer  has 
committed  a  crime,  or  mischaracterize 
what  constitutes  an  offense  by 
misstating  or  omitting  signiHcant 
elements  of  the  offense.  For  example,  a 
debt  collector  may  not  tell  the  consumer 
that  he  has  committed  a  crime  by 
issuing  a  check  that  is  dishonored,  when 
the  statute  applies  only  where  there  is  a 
“scheme  to  defraud." 

Section  807(8)  prohibits 
“Communicating  or  threatening  to 
communicate  to  any  person  (false)  credit 
information  *  *  *,  including  the  failure 
to  communicate  that  a  disputed  debt  is 
disputed." 

1.  Disputed  debt.  If  a  debt  collector 
knows  that  a  debt  is  disputed  by  the 
consumer,  either  from  receipt  of  written 
notice  (section  809)  or  other  means,  and 
reports  it  to  a  credit  bureau,  he  must 
report  it  as  diputed. 

2.  Post-report  dispute.  When  a  debt 
collector  learns  of  a  dispute  after 
reporting  the  debt  to  a  credit  bureau,  the 
dispute  need  not  also  be  reported. 


Section  807(9)  prohibits  the  use  of  any 
document  designed  to  falsely  imply  that 
it  issued  from  a  state  or  federal  source, 
or  “which  creates  a  false  impression  as 
to  its  source,  authorization,  or 
approval.” 

1.  Relation  to  other  sections.  Most  of 
the  violations  of  this  section  involve 
simulated  legal  process,  which  is  more 
speciHcally  covered  by  section  807(13). 
However,  this  subsection  is  broader  in 
that  it  also  covers  documents  that 
fraudulently  appear  to  be  official 
government  documents,  or  otherwise 
mislead  the  recipient  as  to  their 
authorship. 

Section  807(10)  prohibits  the  “use  of 
any  false  representation  or  deceptive 
means  to  collect  or  attempt  to  collect 
any  debt  or  to  obtain  information 
concerning  a  consumer.” 

1.  Relation  to  other  sections.  The 
prohibition  is  so  comprehensive  that 
violation  of  any  part  of  section  807  will 
usually  also  violate  subsection  (10). 
Actions  that  violate  more  specific 
provisions  are  discussed  in  those 
sections. 

2.  Communication  format.  A  debt 
collector  may  not  communicate  by  a 
format  or  envelope  that  misrepresents 
the  nature,  purpose,  or  urgency  of  the 
message.  It  is  a  violation  to  send  any 
communication  that  conveys  to  the 
consumer  a  false  sense  of  urgency. 
However,  it  is  usually  permissible  to 
send  a  letter  generated  by  a  machine, 
such  as  a  computer  or  other  printing 
device.  A  bona  fide  contest  entry  form, 
which  provides  a  clearly  optional 
location  to  enter  employment 
information,  enclosed  with  request  for 
payment,  is  not  deceptive. 

3.  False  statement  or  implications.  A 
debt  collector  may  not  falsely  state  or 
imply  that  a  consumer  is  required  to 
assign  his  wages  to  his  creditor  when  he 
is  not,  that  the  debt  collector  has 
counseled  the  creditor  to  sue  when  he 
has  not,  that  adverse  credit  information 
has  been  entered  on  the  consumer’s 
credit  record  when  it  has  not,  that  the 
entire  amount  is  due  when  it  is  not,  or 
that  he  cannot  accept  partial  payments 
when  in  fact  he  is  authorized  to  accept 
them. 

4.  Misrepresentation  of  law.  A  debt 
collector  may  not  mislead  the  consumer 
as  to  the  legal  consequences  of  the 
consumer’s  actions  [e.g.,  by  falsely 
implying  that  a  failure  to  respond  is  an 
admission  of  liability). 

A  debt  collector  may  not  state  that 
federal  law  requires  a  notice  of  the  debt 
collector’s  intent  to  contact  third  parties. 

5.  Misleading  letterhead.  A  debt 
collector’s  employee  who  is  an  attorney 
may  not  use  "attomey-at-law" 
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stationery  without  referring  to  his 
employer,  so  as  to  falsely  imply  to  the 
consumer  that  the  debt  collector  had 
retained  a  private  attorney  to  bring  suit 
on  the  account. 

Section  807(11)  requires  the  debt 
collector  to  “disclose  clearly  in  all 
communications  made  to  collect  a  debt 
or  to  obtain  information  about  a 
consumer,  that  the  debt  collector  is 
attempti^  to  collect  a  debt  and  that  any 
information  obtained  will  be  used  for 
that  purpose",  except  where  section  804 
provides  otherwise. 

1.  Oral  communications.  A  debt 
collector  must  make  the  required 
disclosures  in  both  oral  and  written 
communications. 

2.  Disclosure  to  consumers.  When  a 
debt  collector  contacts  a  consumer  and 
clearly  discloses  that  he  is  seeking 
payment  of  a  debt,  he  need  not  state 
that  all  information  will  be  used  to 
collect  a  debt,  since  that  should  be 
apparent  to  the  consumer.  The  debt 
collector  need  not  repeat  the  required 
disclosure  in  subsequent  contacts. 

A  debt  collector  may  not  send  the 
consumer  a  note  saying  only  "please 
call  me  right  away"  unless  there  has 
been  prior  contact  between  the  parties 
and  the  collector  is  thus  known  to  the 
consumer. 

3.  Disclosures  to  third  parties.  Except 
when  seeking  location  information,  the 
debt  collector  must  state  in  the  first 
communication  with  a  third  party  that 
he  is  attempting  to  collect  the  debt  and 
that  information  will  be  used  for  that 
purpose,  but  need  not  do  so  in 
subsequent  communications  with  that 
party. 

Section  807(12]  prohibits  falsely 
representing  or  implying  that  “accounts 
have  been  turned  over  to  innocent 
purchasers  for  value." 

1.  Relation  to  other  sections.  Section 
807(6)(A)  prohibits  a  false  statement  or 
implication  that  threatening  to  affect  the 
consumer's  rights  may  be  affected  by 
transferring  the  account;  this  subsection 
forbids  falsely  stating  or  implying  that  a 
transfer  to  certain  parties  has  occurred. 

Section  807(13)  prohibits  falsely 
representing  or  implying  that 
“documents  are  legal  process." 

1.  Simulated  legal  process.  A  debt 
collector  may  not  send  written 
communications  that  deceptively 
resemble  legal  process  forms.  He  may 
not  send  a  form  or  a  dunning  letter  that, 
taken  as  a  whole,  appears  to  simulate 
legal  process.  However,  one  legal  phrase 
(such  as  “notice  of  legal  action"  or 
“show  just  cause  why”)  alone  will  not 
result  in  a  violation  of  this  section 
unless  it  contributes  to  an  erroneous 
impression  that  the  document  is  a  legal 
form. 


Section  807(14]  prohibits  the  "use  of 
any  business,  company,  or  organization 
name  other  than  the  (collector’s)  true 
name". 

1.  Permissible  business  name.  A  debt 
collector  may  use  a  name  that  does  not 
misrepresent  his  identity  or  deceive  the 
consumer.  Thus,  a  collector  may  use  its 
full  business  name,  the  name  under 
which  it  usually  transacts  business,  or  a 
commonly-used  acronym.  When  the 
collector  uses  multiple  names  in  its 
various  a^airs,  it  does  not  violate  this 
subsection  if  it  consistently  uses  the 
same  name  when  dealing  with  a 
particular  consumer. 

2.  Creditor  misrepresentation  of 
identity.  A  creditor  may  not  use  any 
name  t^at  would  falsely  imply  that  a 
third  party  is  involved  in  the  collection. 
The  in-house  collection  unit  of  "ABC 
Corp.”  may  use  the  name  “ABC 
Collection  Division,"  but  not  the  name 
“XYZ  Collection  Agency”  or  some  other 
unrelated  name. 

A  creditor  violates  this  section  if  he 
uses  the  name  of  a  collection  bureau  as 
a  conduit  for  a  collection  process  that 
the  creditor  controls  in  collecting  his 
own  accounts.  Similarly,  a  creditor  may 
not  use  a  fictitious  name  or  letterhead, 
or  a  “post  office  box  address”  name  that 
implies  someone  else  is  collecting  his 
debts. 

A  creditor  does  not  violate  this 
provision  where  an  afHliated  (and 
differently  named)  debt  collector 
undertakes  collection  activity,  if  the 
debt  collector  does  business  separately 
from  the  creditor  (e.g.,  where  the  debt 
collector  in  fact  has  other  clients  that  he 
treats  similarly  to  the  creditor,  has  his 
own  employees,  deals  at  arms  length 
with  the  creditor,  and  controls  the 
process  himself). 

3.  All  collection  activities  covered.  A 
debt  collection  business  must  use  its 
real  business  name,  commonly-used 
name,  or  acronym  in  both  written  and 
oral  communications. 

4.  Relation  to  other  sections.  If  a 
creditor  uses  a  false  business  name,  he 
both  loses  his  exemption  from  the 
FDCPA’s  definition  of  “debt  collector” 
(section  803(6))  and  violates  this 
provision.  If  a  debt  collector  falsely  uses 
the  name  of  an  attorney  rather  than  his 
true  business  name,  he  violates  section 
807(3)  as  well  as  this  section.  When  a 
debt  collector  uses  a  false  business 
name  in  a  phone  call,  he  violates  section 
806(6)  as  well  as  this  section. 

When  using  the  mails  to  obtain 
location  information,  a  debt  collector 
may  not  (unless  expressly  requested  by 
the  recipient  to  identify  the  Hrm)  use  a 
name  that  indicates  he  is  in  the  debt 
collection  business,  or  he  will  violate 
section  804(5).  When  a  debt  collector's 


employee  who  is  seeking  location 
information  replies  to  an  inquiry  about 
his  employer's  identity  under  section 
804(1),  he  must  give  the  true  name  of  his 
employer. 

Section  807(15]  prohibits  falsely 
representing  or  implying  that  documents 
are  not  legal  process  forms  or  do  not 
require  action  by  the  consumer. 

1,  Disguised  legal  process.  A  debt 
collector  may  not  deceive  a  consumer 
into  failing  to  respond  to  legal  process 
by  concealing  the  import  of  the  papers, 
thereby  subjecting  the  consumer  to  a 
default  judgment 

Section  807(16)  prohibits  falsely 
representing  or  implying  that  a  debt 
collector  operates  or  is  employed  by  a 
“consumer  reporting  agency”  us  deFined 
in  the  Fair  Credit  Reporting  Act. 

1.  Dual  agencies.  Hie  FEICPA  does  not 
prohibit  a  debt  collector  from  operating 
a  consumer  reporting  agency. 

2.  Misleading  names.  Only  a  bona  fide 
consumer  reporting  agency  may  use 
names  such  as  “Credit  Bureau,”  "Credit 
Bureau  Collection  Agency,”  “General 
Credit  Control,"  “Credit  Bureau  Rating, 
Inc.,’’  or  “National  Debtors  Rating.”  A 
debt  collector’s  disclaimer  in  the  text  of 
a  letter  that  the  debt  collector  is  not 
affiliated  with  (or  employed  by)  a 
consumer  reporting  agency,  will  not 
necessarily  avoid  a  violation  if  the 
collector  uses  a  name  that  indicates 
otherwise. 

3.  Factual  issue.  Whether  a  debt 
collector  that  has  called  itself  a  credit 
bureau  actually  qualiHes  as  such  is  a 
factual  issue,  to  be  decided  according  to 
the  debt  collector’s  actual  operation. 

Section  806 — Unfair  Practices 

Section  808  prohibits  a  debt  collector 
from  using  “unfair  or  unconscionable 
means”  in  his  debt  collection  activity.  It 
provides  eight  examples  of  unfair 
practices. 

1.  Scope.  Prohibited  actions  are  not 
limited  to  the  eight  subsections  listed  as 
examples  of  activities  that  violate  this 
provision. 

2.  Elements  of  unfairness.  A  debt 
collector’s  act  in  collecting  a  debt  may 
be  “unfair”  if  it  causes  injury  to  the 
consumer  that  is  (1)  substantial,  (2)  not 
outweighed  by  countervailing  benefits  to 
consumers  or  competition,  and  (3)  not 
reasonably  avoidable  by  the  consumer. 

Section  808(1)  prohibits  collecting  any 
amount  unless  the  amount  is  expressly 
authorized  by  the  agreement  creating 
the  debt  or  is  permitted  by  law. 

1.  Kinds  of  amounts  covered.  For 
purposes  of  this  section,  “amount” 
includes  not  only  the  debt,  but  also  any 
incidental  charges,  such  as  collection 
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charges,  interest,  service  charges,  late 
fees,  and  bad  check  handling  charges. 

2.  Legality  of  charges.  A  debt  collector 
may  attempt  to  collect  a  fee  or  charge  in 
addition  to  the  debt  if  either  (a)  the 
charge  is  expressly  provided  for  in  the 
contract  creating  the  debt  and  the 
charge  is  not  prohibited  by  state  law,  or 
(B)  the  contract  is  silent  but  the  charge 
is  otherwise  expressly  permitted  by 
state  law.  Conversely,  a  debt  collector 
may  not  collect  an  additional  amount  if 
either  (A)  state  law  expressly  prohibits 
collection  of  the  amount  or  (B)  the 
contract  does  not  provide  for  collection 
of  the  amount  and  state  law  is  silent. 

3.  Legality  of  fee  under  state  law.  If 
state  law  permits  collection  of 
reasonable  fees,  the  reasonableness 
(and  consequential  legality]  of  these 
fees  is  determined  by  state  law. 

4.  Agreement  not  in  writing.  A  debt 
collector  may  establish  an  “agreement” 
without  a  written  contract.  For  example, 
he  may  collect  a  service  charge  on  a 
dishonored  check  based  on  a  posted 
sign  on  the  merchant’s  premises 
allowing  such  a  charge,  if  he  can 
demonstrate  that  the  consumer  knew  of 
the  charge. 

Section  808(2]  prohibits  accepting  a 
check  postdated  by  more  than  hve  days 
unless  timely  written  notice  is  given  to 
the  consumer  prior  to  deposit. 

Section  808(3]  prohibits  soliciting  any 
postdated  check  for  purposes  of 
threatening  or  instituting  criminal 
prosecution. 

Section  808(4]  prohibits  depositing  a 
postdated  check  prior  to  its  date. 

1.  Postdated  checks.  These  provisions 
do  not  totally  prohibit  debt  collectors 
from  accepting  postdated  checks  from 
consumers,  but  rather  prohibit  debt 
collectors  from  misusing  such 
instruments. 

Section  808(5]  prohibits  causing  any 
person  to  incur  telephone  or  telegram 
charges  by  concealing  the  true  purpose 
of  the  communication. 

1.  Long  distance  calls  to  the  debt 
collector.  A  debt  collector  may  not  call 
the  consumer  collect  or  ask  a  consumer 
to  call  him  long  distance  without 
disclosing  the  debt  collector's  identity 
and  the  communication’s  purpose. 

2.  Relation  to  other  section.  A  debt 
collector  who  conceals  his  purpose  in 
asking  consumers  to  call  long  distance 
may  also  violate  section  807(11],  which 
requires  the  debt  collector  to  disclose 
his  purpose  in  some  communications. 

Section  808(6]  prohibits  taking 
nonjudicial  action  to  enforce  a  security 
interest  on  property,  or  threatening  to  do 
so.  where  (A]  there  is  not  present  right 
to  the  collateral,  (B]  there  is  no  present 
intent  to  exercise  such  rights,  or  (C]  the 
property  is  exempt  by  law. 


1.  Security  enforcers.  Because  the 
FDCPA’s  definition  of  “debt  collection” 
includes  parties  whose  principal 
business  is  enforcing  security  interests 
only  for  section  808(6]  purposes,  such 
parties  (if  they  do  not  otherwise  fall 
within  the  definition]  are  subject  only  to 
this  provision  and  not  to  the  rest  of  the 
FDCPA. 

Section  808(7]  prohibits 
“Communicating  with  a  consumer 
regarding  a  debt  by  post  card.” 

1.  Debt.  A  debt  collector  does  not 
violate  this  section  if  he  sends  a  post 
card  to  a  consumer  that  does  not 
communicate  the  existence  of  the  debt. 
However,  if  he  had  not  previously 
disclosed  that  he  is  attempting  to  collect 
a  debt,  he  would  violate  section  807(11], 
which  requires  this  disclosure. 

Section  808(8]  prohibits  showing 
anything  other  than  the  debt  collector’s 
address,  on  any  envelope  in  any  written 
communication  to  the  consumer,  except 
that  a  debt  collector  may  use  his 
business  name  if  it  does  not  indicate 
that  he  is  in  the  debt  collection  business. 

1.  Business  names  prohibited  on 
envelopes.  A  debt  collector  may  not  put 
on  his  envelope  any  business  name  with 
“debt”  or  “collector”  in  it,  or  any  other 
name  that  indicates  he  is  in  the  debt 
collection  business.  A  debt  collector 
may  not  use  the  American  Collectors 
Association  logo  on  an  envelope. 

2.  Collector's  name.  Whether  a  debt 
collector/ consumer  reporting  agency’s 
use  of  his  own  “credit  bureau”  or  other 
name  indicates  that  he  is  in  the 
collection  business,  and  thus  violates 
the  section,  is  a  factual  issue  to  be 
determined  in  each  individual  case. 

3.  Harmless  words  or  symbols.  A  debt 
collector  does  not  violate  this  section  by 
using  an  envelope  printed  with  words  or 
notations  that  do  not  suggest  the 
purpose  of  the  communication.  For 
example,  a  collector  may  communicate 
via  an  actual  telegram  or  similar  service 
that  uses  a  Western  Union  (or  other 
provider]  logo  and  the  word  “telegram” 
(or  similar  word]  on  the  envelope,  or  a 
letter  with  the  word  “Personal”  or 
“Confidential”  on  the  envelope. 

4.  Transparent  envelopes.  A  debt 
collector  may  not  use  a  transparent 
envelope,  which  reveals  language  or 
symbols  indicating  his  debt  collection 
business,  because  it  is  the  equivalent  of 
putting  information  on  an  envelope. 

Section  809 — Validation  of  Debts 

Section  809(a]  requires  a  collector, 
within  5  days  of  the  first 
communication,  to  provide  the  consumer 
a  written  notice  (if  not  provided  in  that 
communication]  containing  (1]  the 
amount  of  the  debt  and  (2]  the  name  of 
the  creditor,  along  with  a  statement  that 


he  will  (3]  assume  the  debt’s  validity 
unless  the  consumer  disputes  it  within 
30  days,  (4]  send  a  verification  or  copy 
of  the  judgment  if  the  consumer  timely 
disputes  the  debt,  and  (5]  identify  the 
original  creditor  upon  written  request. 

1.  Who  must  provide  notice.  If  the 
employer  debt  collection  agency  gives 
the  required  notice,  employee  debt 
collectors  need  not  also  provide  it.  A 
debt  collector’s  agent  may  give  the 
notice,  as  long  as  it  is  clear  that  the 
information  is  being  provided  on  behalf 
of  the  debt  collector. 

2.  Single  notice  required.  The  debt 
collector  is  not  required  to  provide  more 
than  one  notice  for  each  debt.  A  notice 
need  not  offer  to  identify  the  original 
creditor  unless  the  name  and  address  of 
the  original  creditor  are  different  from 
the  current  creditor. 

3.  Form  of  notices.  The  FDCPA 
imposes  no  requirements  as  to  the  form, 
sequence,  location,  or  typesize  of  the 
notice.  However,  an  illegible  notice  does 
not  comply  with  this  provision. 

4.  Alternate  terminology.  A  debt 
collector  may  condense  and  combine  the 
required  disclosures,  as  long  as  he 
provides  all  required  information. 

5.  Oral  notice.  If  a  debt  collector’s  first 
communication  with  the  consumer  is 
oral,  he  may  make  the  disclosures  orally 
at  that  time  in  which  case  he  need  not 
send  a  written  notice. 

6.  Legal  action.  A  debt  collector’s 
institution  of  formal  legal  action  against 
a  consumer  (including  the  filing  of  a 
complaint  or  service  of  legal  papers  by 
an  attorney  in  connection  with  a  lawsuit 
to  collect  a  debt]  or  transmission  of  a 
notice  to  a  consumer  that  is  required  by 
law  as  a  prerequisite  to  enforcing  a 
contractual  obligation  is  not  a 
“communication  in  connection  with 
collection  of  any  debt,”  and  thus  does 
not  confer  section  809  notice-and- 
validation  rights  on  the  consumer. 

7.  Collection  activities  by  attorneys. 
An  attorney  who  regularly  attempts  to 
collect  debts  by  means  other  than 
litigation,  such  as  writing  the  consumer 
demand  letters  (dunning  notices]  or 
calling  the  consumer  on  the  phone  about 
the  obligation  (except  in  response  to  a 
consumer’s  call  to  him  after  suit  has 
been  commenced],  must  provide  the 
required  notice,  even  if  a  previous  debt 
collector  (or  creditor]  has  given  such  a 
notice. 

8.  Effect  of  including  proof  with  first 
notice.  A  debt  collector  must  verify  a 
disputed  debt  even  if  he  has  included 
proof  of  the  debt  with  the  first 
communication,  because  the  section  is 
intended  to  assist  the  consumer  when  a 
debt  collector  inadvertently  contacts  the 
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wrong  consumer  at  the  start  of  his 
collection  efforts. 

Section  809(b)  requires  that,  if  the 
consumer  disputes  the  debt  or  requests 
identification  of  the  original  creditor  in 
writing,  the  collector  must  cease 
collection  efforts  until  he  verifies  the 
debt  and  mails  a  response.  Section 
809(c)  states  that  a  consumer’s  failure  to 
dispute  the  validity  of  a  debt  under  this 
section  may  not  be  interpreted  by  a 
court  as  an  admission  of  liability. 

1.  Pre-notice  collection.  A  debt 
collector  need  not  cease  normal 
collection  activities  within  the 
consumer’s  30-day  period  to  give  notice 
of  a  dispute  until  he  receives  a  notice 
from  the  consumer.  An  attorney  debt 
collector  may  take  legal  action  within  30 
days  of  sending  the  notice,  regardless  of 
whether  the  consumer  disputes  the  debt. 
If  the  consumer  disputes  the  debt,  the 
attorney  may  still  take  legal  action  but 
must  cease  collection  efforts  until 
verification  is  obtained  and  mailed  to 
the  consumer. 

A  debt  collector  may  report  a  debt  to 
a  credit  bureau  within  the  30-day  notice 
period,  before  he  receives  a  request  for 
validation  or  a  dispute  notice  from  the 
consumer. 

Section  810 — Multiple  Debts 

Section  810  provides;  "If  any 
consumer  owes  multiple  debts  and 
makes  any  single  payment  to  any  debt 
collector  with  respect  to  such  debts, 
such  debt  collector  my  not  apply  such 
payment  to  any  debt  which  is  disputed 
by  the  consumer  and,  where  applicable, 
shall  apply  such  payment  in  accordance 
with  the  consumer’s  directions," 

Section  811 — Legal  Actions  by  Debt 
Collectors 

Section  811  provides  that  a  debt 
collector  may  sue  a  consumer  only  in 
the  judicial  district  where  the  consumer 
resides  or  signed  the  contract  sued 
upon,  except  that  an  action  to  enforce  a 
security  interest  in  real  property  which 
secures  the  obligation  must  be  brought 
where  the  property  is  located. 

1.  Waiver.  Any  waiver  by  the 
consumer  must  be  provided  directly  to 
the  debt  collector  (not  to  the  creditor  in 
the  contract  establishing  the  debt), 
because  the  forum  restriction  applies  to 
actions  brought  by  the  debt  collector. 

2.  Multiple  defendants.  Since  a  debt 
collector  may  sue  only  where  the 
consumer  (1)  lives  or  (2)  signed  the 
contract,  ihe  collector  may  not  join  an 
ex-husband  as  a  defendant  to  a  suit 
against  the  ex-wife  in  the  district  of  her 
residence,  unless  he  also  lives  there  or 
signed  the  contract  there.  The  existence 


of  community  property  at  her  residence 
that  is  available  to  pay  his  debts  does 
not  alter  the  forum  limitations  on 
individual  consumers. 

3.  Real  estate  security.  A  debt 
collector  may  sue  based  on  the  location 
of  a  consumer’s  real  property  only  when 
he  seeks  to  enforce  an  interest  in  such 
property  that  secures  the  debts. 

4.  Services  without  written  contract. 
Where  services  were  provided  pursuant 
to  an  oral  agreement,  the  debt  collector 
may  sue  only  where  the  consumer 
resides.  He  may  not  sue  where  services 
were  performed  (if  that  is  different  from 
the  consumer’s  residence),  because  that 
is  not  included  as  permissible  forum 
location  by  this  provision. 

5.  Enforcement  of  judgments.  If  a 
judgment  is  obtained  in  a  forum  that 
satisHes  the  requirements  of  this  section, 
it  may  be  enforced  in  another 
jurisdiction,  because  the  consumer 
previously  has  had  the  opportunity  to 
defend  the  original  action  in  a 
convenient  forum. 

6.  Scope.  This  provision  applies  to 
lawsuits  brought  by  a  debt  collector, 
including  an  attorney  debt  collector, 
when  the  debt  collector  is  acting  on  his 
own  behalf  or  on  behalf  of  his  client. 

Section  812 — Furnishing  Certain 
Deceptive  Forms 

Section  812  prohibits  any  party  from 
designing  and  furnishing  forms,  knowing 
they  are  or  will  be  used  to  deceive  a 
consumer  to  believe  that  someone  other 
than  his  creditor  is  collecting  the  debt, 
and  imposes  FDCPA  civil  liability  on 
parties  who  supply  such  forms, 

1.  Practice  prohibited.  This  section 
prohibits  the  practice  of  selling  to 
creditors  dunning  letters  that  falsely 
imply  that  a  debt  collector  is 
participating  in  collection  of  the  debt, 
when  in  fact  only  the  creditor  is 
collecting. 

2.  Coverage.  This  section  applies  to 
anyone  who  designs,  complies,  or 
furnishes  the  forms  prohibited  by  this 
section. 

3.  Pre-collection  letters.  A  form  seller 
may  not  furnish  a  creditor  with  (1)  a 
letter  on  a  collector’s  letterhead  to  be 
used  when  the  collector  is  not  involved 
in  collecting  the  creditor’s  debts,  or  (2)  a 
letter  indicating  “copy  to  (the  collector)" 
if  the  collector  is  not  participating  in 
collecting  the  creditor’s  debt.  A  form 
seller  may  not  avoid  liability  by 
including  a  statement  in  the  text  of  a 
form  letter  that  the  sender  has  not  yet 
been  assigned  the  account  for  collection, 
if  the  communication  as  a  whole,  using 
the  collector’s  letterhead,  represents 
otherwise. 

4.  Knowledge  required.  A  party  does 


not  violate  this  provision  unless  he 
knows  or  should  have  known  that  his 
form  letter  will  be  used  to  mislead 
consumers  into  believing  that  someone 
other  than  the  creditor  is  involved  in 
collecting  the  debt. 

5.  Participation  by  debt  collector.  A 
debt  collector  that  uses  letters  as  his 
only  collection  tool  does  not  violate  this 
section,  merely  because  he  charges  a 
flat  rate  per  letter,  if  he  is  meaningfully 
“participating  in  the  collection  of  a 
debt."  The  consumer  is  not  misled  in 
such  cases,  as  he  would  be  in  the  case 
of  a  party  who  supplied  the  creditor 
with  form  letters  and  provided  little  or 
no  additional  service  in  the  collection 
process.  The  performance  of  other  tasks 
associated  with  collection  [e.g..  handling 
verification  requests,  negotiating 
payment  arrangements,  keeping 
individual  records)  is  evidence  that  such 
a  party  is  “participating  in  the 
collection.” 

Section  813 — Civil  Liability 

Section  813  (A)  imposes  civil  liability 
in  the  form  of  (1)  actual  damages,  (2) 
discretionary  penalties,  and  (3)  costs 
and  attorney’s  fees,  (B)  discusses 
relevant  factors  a  court  should  considiL-r 
in  assessing  damages,  (C)  exculpates  a 
collector  who  maintains  reasonable 
procedures  from  liability  for  an 
unintentional  error,  (D)  permits  actions 
to  be  brought  in  federal  or  state  courts 
within  one  year  from  the  violation,  and 
(E)  shields  a  defendant  who  relies  on  an 
advisory  opinion  of  the  Commission. 

1.  Employee  liability.  Since  the 
employees  of  a  debt  collection  agency 
are  “debt  collectors,”  they  are  liable  for 
violations  to  the  same  extent  as  the 
agency. 

2.  Damages.  The  courts  have  awarded 
“actual  damages"  for  FDCPA  violations 
that  were  not  just  out-of-pocket 
expenses,  but  included  damages  for 
personal  humiliation,  embarrassment, 
mental  anguish,  or  emotional  distress. 

3.  Application  of  statute  of  limitation 
period.  The  section’s  one  year  statute  of 
limitations  applies  only  to  private 
lawsuits,  not  to  actions  brought  by  a 
government  agency. 

4.  Advisory  opinions.  A  party  may  act 
in  reliance  on  a  formal  advisory  opinion 
of  the  Commission  pursuant  to  16  CFR 
1.1-1.4,  without  risk  of  civil  liability. 

This  protection  does  not  extend  to 
reliance  on  this  Commentary  or  other 
informal  staff  interpretations. 

Section  814 — Administrative 
Enforcement 

Section  814  provides  that  the  principal 
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federal  enforcement  agency  for  the 
FDCPA  is  the  Federal  Trade 
Commission,  but  assigns  enforcement 
power  to  other  authorities  empowered 
by  certain  federal  statutes  to  regulate 
financial,  agricultural,  and 
transportation  activities,  where  FDCPA 
violations  relate  to  acts  subject  to  those 
laws. 

Section  815 — Reports  to  Congress  by 
Commission 

Section  815  requires  the  Commission 
to  submit  an  annual  report  to  Congress 
which  discusses  its  enforcement  and 
other  activities  administering  the 
FDCPA,  assesses  the  degree  of 
compliance,  and  makes 
recommendations. 

Section  816 — Relations  to  State  Laws 

Section  816  provides  that  the  FDCPA 
pre-empts  state  laws  only  to  the  extent 
that  those  laws  are  inconsistent  with 
any  provision  of  the  FDCPA,  and  then 
only  to  the  extent  of  the  inconsistency. 

A  State  law  is  not  inconsistent  if  it  gives 
consumers  greater  protection  than  the 
FDCPA. 

1.  Inconsistent  laws.  Where  a  state 
law  provides  protection  to  the  consumer 
equal  to,  or  greater  than,  the  FDCPA,  it 
is  not  pre-empted  by  the  federal  statute. 

Section  817— Exemption  For  State 
Regulation 

Section  817  orders  the  Commission  to 
exempt  any  class  of  debt  collection 
practices  from  the  FDCPA  within  any 
State  if  it  determines  that  State  laws 
regulating  those  practices  are 
substantially  similar  to  the  FDCPA,  and 
contain  adequate  provision  for 
enforcement. 

1.  State  exemptions.  A  state  with  a 
debt  collection  law  may  apply  to  the 
Commission  for  an  exemption.  The 
Commission  must  grant  the  exemption  if 
the  state's  law  is  substantially  similar  to 
the  FDCPA,  and  there  is  adequate 
provision  for  enforcement.  The 
Commission  has  published  procedures 
for  processing  such  applications  (16  CFR 
901). 

Section  818 — Effective  Date 

Section  818  provides  that  the  FDCPA 
took  effect  six  months  from  the  date  of 
its  enactment. 

1.  Key  dates.  The  FDCPA  was 
approved  September  20, 1977,  and 
became  effective  March  20, 1978. 

(FR  Doc.  88-28573  Filed  12-12-88;  8:45  am) 
BILLING  CODE  (TSO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Initial  Review  Committees  and  Science 
Advisory  Board;  Meeting  Agendas; 
January 

agency:  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration. 
action:  Notice  of  meetings. 


SUMMARY:  This  notice  sets  forth 
schedules  and  proposed  agendas  of  the 
forthcoming  meetings  of  the  agency's 
initial  review  committees  and  a  science 
advisory  board  in  the  month  of  January 
1989. 

The  Extramural  Science  Advisory 
Board,  NIMH,  will  discuss  the  peer 
review  process  and  the  extramural 
program  in  the  behavioral  sciences  of 
the  National  Institute  of  Mental  Health. 

The  review  committees  will  be 
performing  initial  review  of  applications 
for  Federal  assistance.  Therefore, 
portions  of  these  meetings  will  be  closed 
to  the  public  as  determined  by  the 
Administrator,  ADAMHA,  in 
accordance  with  5  U.S.C,  552(b)  (6)  and 
5  U.S.C.  app.  2 10(d).  Notice  of  these 
meetings  is  required  under  the  Federal 
Advisory  Committee  Act,  Pub.  L  92-463. 

Committee  Name:  Clinical  Biology 
Subcommittee  of  the  Psychopathology 
and  Clinical  Biology  Research  Review 
Committee,  NIHM. 

Date  and  Time:  January  18-20: 9:00 
a.m. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD 
20815. 

Status  of  Meeting:  Open — ^January  18: 
9:00-10:00  a.m..  Closed — Otherwise. 

Contact  Maureen  Eister,  Parkland 
Building,  Room  9C-08,  5600  Fishers 
Lane,  Rockville,  Maryland  20857,  (301) 
443-1340. 

Purpose:  The  committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
activities  in  the  fields  of  research  and 
research  training  in  the  areas  of  clinical 
psychopathology  and  clinical  biology  as 
they  relate  to  mental  health,  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name:  Extramural  Science 
Advisory  Board,  NIMH. 

Date  and  Time:  January  22-24: 10:00 
a.m. 

Place:  January  22 — Bethesda  Marriott, 
5151  Pooks  Hills  Road,  Bethesda, 
Maryland  20814. 

January  23-24 — National  Institutes  of 
Health,  Building  31,  Conference  Room  9, 


9000  Rockville  Pike,  Bethesda,  MD 
20892. 

Status  of  Meeting:  Open. 

Contact:  Anthony  Pollitt,  Parklawn 
Building,  Room  17C-20,  5600  Fishers 
Lane,  Rockville,  MD  20857,  (301)  443- 
3175. 

Purpose:  The  Extramural  Science 
Advisory  Board,  NIMH,  advises  the 
Secretary  of  Health  and  Human 
Services,  the  Administrator,  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration,  and  the  Director, 
National  Institute  of  Mental  Health,  on 
the  direction  scope,  balance,  and 
emphasis  of  the  Institute’s  extramural 
science  programs. 

Committee  Name:  Psychopathology 
Subcommittee  of  the  Psychopathology 
and  Clinical  Biology  Research  Review 
Committee,  NIMH. 

Date  and  Time:  January  25-27:  9:00 
a.m. 

Place:  Congressional  Days  Inn,  1775 
Rockville  Pike,  Rockville,  MD  20852. 

Status  of  Meeting:  Open — January  25; 
9:00-10:00  a.m..  Closed — Otherwise. 

Contact:  Emilie  A.  Embrey,  Parklawn 
Building,  Room  9C-08,  5600  Fishers 
Lane,  Rockville,  Maryland  20857,  (301) 
443-1340. 

Purpose:  The  committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
activities  in  the  fields  of  research  and 
research  training  in  the  areas  of  clinical 
psychopathology  and  clinical  biology  as 
they  relate  to  mental  health,  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Substantive  information,  summaries 
of  the  meetings,  and  rosters  of 
committee  members  may  be  obtained  as 
follows:  Ms.  Joanna  Kieffer,  NIMH 
Committee  Management  Officer,  Room 
9-105,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857,  (301) 
443-4333. 

Date:  December  7, 1988. 

Pesgy  W.  Cockrill, 

Committee  Management  Officer,  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration. 

[FR  Doc.  86-28656  Filed  12-12-88;  8:45  am] 
BILLMG  CODE  4160-20-M 


Food  and  Drug  Administration 

IDockat  Na  88N-0415] 

Drug  Export;  Ifex  (Ifosfamide)  For 
Injection 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 
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summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Bristol-Myers  Co.,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  human  drug  Ifex 
(ifosfamide)  for  injection  to  Canada. 
ADDRESS.  Relevant  information  on  this 
application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rudolf  Apodaca,  Division  of  Drug 
Labeling  Compliance  (HFD-310),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-295- 
8063. 

SUPPLEMENTARY  INFORMATION:  The  Drug 
Export  Amendments  Act  of  1986  (Pub.  L. 
99-660)  (section  802  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
drugs  that  are  not  currently  approved  in 
the  United  States.  The  approval  process 
is  governed  by  section  802(b)  of  the  act. 
Section  802(b)(3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C]  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Bristol-Myers  Co.,  345  Park  Ave.,  New 
York,  NY  10154,  has  filed  an  application 
requesting  approval  for  the  export  of 
human  drug  Ifex  (ifosfamide)  for 
injection,  to  Canada.  This  drug  is  to  be 
used  in  the  treatment  of  cancer.  The 
application  was  received  and  filed  in  the 
Center  for  Drug  Evaluation  and 
Research  on  November  23, 1988,  which 
shall  be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 


Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  December  23, 
1988,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802, 
Pub.  L.  99-680  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  December  2, 1988. 

Daniel  L.  Michels, 

Director,  Off  ice  of  Compliance,  Center  for 
Drug  Evaluation  and  Research. 

(FR  Doc.  88-28567  Filed  12-12-88;  8:45  am] 
BILUNO  CODE  4160-01-M 


Office  of  Child  Support  Enforcement 

Privacy  Act  of  1974;  Revision  To 
Existing  System  of  Records 

agency:  Office  of  Child  Support 
Enforcement  (OCSE),  DHHS. 
action:  Notice  of  Revision  of  Privacy 
Act  System  of  Records. 

SUMMARY:  Notice  is  hereby  given  that 
OCSE  is  amending  one  of  its  system  of 
records,  the  Federal  Parent  Locator 
Service  (FPLS),  DHHS/OCSE  No.  09-90- 
0074.  This  system  was  last  published  at 
52  FR  29732,  August  11, 1987.  The  notice 
is  being  changed  to  reflect  a  change  in 
the  system  location,  system  manager(s), 
address  and  routine  uses  of  records 
maintained. 

EFFECTIVE  DATE:  December  13, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donna  Bonar,  Program  Operations 
Division,  Office  of  Child  Support 
Enforcement,  370  L’Enfant  iVomenade 
SW.,  Washington,  DC  20447,  (202)  252- 
5411. 

The  applicable  text  of  the  system  of 
records  is  revised  and  an  addition  made 
to  routine  uses: 

09-90-0074 
SYSTEM  name: 

The  Federal  Parent  Locator  Service 
and  Federal  Tax  Offset  System,  DHHS/ 
OCSE. 

SYSTEM  LOCATION: 

Office  of  Child  Support  Enforcement, 
Department  of  Health  and  Human 
Services,  370  L'Enfant  Promenade  SW., 


Washington.  DC  20447,  (202)  252-5411. 

***** 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

In  cases  involving  International  Child 
Support  cases,  the  FPLS  will  route  the 
name  and  SSN  of  the  absent  parent  to 
the  U.S.  Department  of  State.  The  State 
Department  will  review  the  cases  to 
identify  politically  sensitive  requests. 

Information  on  any  case  identified  as 
“sensitive"  by  the  State  Department  will 
not  be  released. 

***** 

THE  U.S.  DEPARTMENT  OF  STATE  IS 
DESIGNATED  AS  THE  CENTRAL  AUTHORITY: 

According  to  Public  Law  100-300, 
Section  7(d),  ‘The  President  shall 
designate  a  Federal  agency  *  *  *  which 
may  obtain  information  from  the  Federal 
Parent  Locator  Service."  Executive 
Order  12648  of  August  11, 1988  states, 
“The  Department  of  State  is  hereby 
designated  as  the  Central  Authority  of 
the  United  States  for  the  purposes  of  the 
Hague  Convention  on  the  Civil  Aspects 
of  International  Child  Abduction." 

«  *  «  «  * 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Program  Operations 
Division,  Office  of  Child  Support 
Enforcement,  Department  of  Health  and 
Human  Services,  370  L’Enfant 
Promenade,  4th  Floor,  Washington,  DC 
20447. 

***** 

Date:  December  5. 1988. 

Approval: 

Robert  C.  Harris. 

Associate  Deputy  Director,  Office  of  Child 
Support  Enforcement. 

(FR  Doc.  88-28362  Filed  12-12-88:  8:45  am) 
BILUNO  CODE  4150-04-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

IDocket  No.  N-88-19021 

Submission  of  Proposed  Information 
Collections  to  0MB 

agency:  Office  of  Administration,  HUD. 
action:  Notices. 

summary:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
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Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposals. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  0MB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposals 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 


The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  o^cial  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 


Date:  November  22, 1988. 

John  T.  Murphy, 

Director,  Information  Policy  and  Management 

Division. 

Proposal:  Program  Utilization  for  use  in 
the  Section  8  Existing  Housing  and 
Housing  Voucher  Programs 

Office:  Housing 

Description  of  The  Need  For  The 
Information  And  Its  Proposed  Use: 
Under  the  Section  8  Certificate 
Program,  this  information  collection 
provides  data  to  HUD  in  monitoring 
the  use  of  Certificates  of  Family 
Participation  and  housing  vouchers. 
These  data  provide  HUD  with  the 
number  of  families  under  a  housing 
assistance  program  contract  and 
housing  voucher  contract,  and  also  the 
degree  of  success  experienced  by 
program  participants  in  locating  and 
renting  suitable  housing. 

Form  Number  HUD-52683 

Respondents:  State  or  Local 
Governments 

Frequency  of  Submission:  Monthly, 
Quarterly,  and  Annually 

Reporting  Burden: 


Number  of  ^ 
respondents  ^ 

Frequerxty  Hours  per  _ 

of  response  ^  response 

Burden 

hours 

Monthly  reporting . 

12  .21 

5,100 

Quartet  reportir^ . 

- - 2,000 

4  .14 

1,152 

Annually  reportmg . 

1  1.30 

2,588 

Total  Estimated  Burden  Hours:  8,840 

Office:  Housing 

needed  by  the  nursing  homes.  ICFs, 

Status:  Extension 

Description  of  The  Need  For  The 

and  hospitals  to  obtain  approval  for 

Contact:  Gwendolyn  S.  Carter,  HUD, 

Information  And  Its  Proposed  Use: 

an  insured  loan. 

(202)  755-6477;  John  Allison,  OMB, 

Sections  232  and  242  of  the  National 

Form  Number  HUD-2576-HF 

(202) 395-6880 

Housing  Act  authorize  mortgage 

Respondents:  State  or  Local 

Date:  November  21, 1988. 

insurance  for  nursing  homes  and/or 

Governments,  Businesses  or  Other 

Proposal:  Certificate  of  Need  for  Health 

intermediate  care  facilities  (ICFs), 

For-Profit,  and  Non-Profit  Institutions 

Facility  and  Assurance  of 

board  care  homes,  and  hospitals.  The 

Frequency  of  Submission:  On  Occasion 

Enforcement  of  State  Standards 

form.  Certificate  of  Need,  is  used  and 

Reporting  Burden: 

Number  of  ^ 

Frequency  ^  Hours  per 

Burden 

resporxJents  ^ 

of  respond  ''  response 

hours 

Certificate . 

.  too 

1  .2 

20 

Study . 

.  20 

1  150.0 

3,000 

Rscor^;.»^ng . 

.  120 

1  .2 

24 

Total  Estimated  Burden  Hours:  3,044 
Status:  Reinstatement 

Contact:  C.  Edward  Lewis,  Jr.,  HUD, 
(202)  755-6223;  John  Allison,  OMB, 
(202)  395-6880 
Date;  November  22, 1988. 

(FR  Doc.  88-38597  Filed  12-12-88:  8:45  am) 
BIUJNC  cooe  42t0-01-M 


[Docket  No.  N-88-1901] 

Submission  of  Proposed  information 
Coiiection  to  OMB 

agency:  Office  of  Administration,  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 


Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

address:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
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FOR  FURTHER  INFORMATION  CONTACT. 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  0MB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  This 
Notice  informs  the  public  that  the 
Department  has  submitted  to  0MB,  for 
emergency  processing,  an  information 
collection  package  with  respect  to  the 
Comprehensive  Homeless  Assistance 
Plan  (CHAP)  under  Subtitle  A  of  Title  IV 
of  the  Stewart  B.  McKinney  Homeless 
Assistance  Act  (Pub.  L  100-77, 
approved  )uly  22, 1987). 

The  information  collection 
requirements  in  this  package  are  the 
result  of  amendments  to  the  CHAP 
contained  in  the  Stewart  B.  McKinney 
Homeless  Assistance  Amendments  Act 
of  1988,  Pub.  L  100-628  (Approved 
November  7, 1988).  Under  S^tion  485  of 
the  1988  McKirmey  Act,  the  Department 
has  60  days  from  the  date  of  statutory 
enactment  (i.e.,  by  January  6, 1989  in 
which  to  publish  a  notice  implementing 
the  new  provisions.  In  order  to  meet  this 
statutory  deadline,  the  Department  has 
requested  0MB  to  complete  its 
paperwork  review  of  the  Emergency 


Shelter  Grants  Notice  by  December  12, 
1988.  Any  control  number  issued  by 
OMB  to  cover  this  emergency  situation 
would  be  valid  for  no  more  than  90 
days. 

To  ensure  that  the  public  has  an 
adequate  opportunity  to  comment  on 
these  information  collection 
requirements,  HUD  also  intends  to 
submit  the  CHAP  Notice  to  OMB  for 
regular  paperwork  review.  The  public 
will  then  have  an  additional  60  day 
period  in  which  to  comment  on  the 
paperwork  requirements. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information,  as  described  below,  to 
OMB  for  review,  as  required  by  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
ofHce  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  ejected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  ninnber  of 
respondents,  frequency  of  response,  and 


hours  of  reponse;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3407  of  the  Paperwork 
Reduction  Act  44  U.S.C.  3507;  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Date:  December  7, 1988. 

John  T.  Muiphy, 

Director,  Information  Policy  and  Management 
Division. 

Proposal:  Comprehensive  Homeless 
Assistance  Plan  (FR-2386) 

Office:  Community  Planning  and 
Development 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
States,  metroplitan  cities,  and  urban 
counties  are  required  to  submit  a 
comprehensive  homeless  assistance 
plan  and  annual  progress  report  in 
order  to  receive  assistance  under  Title 
IV — ^Housing  Assistance. 

Form  Number:  None 
Respondents:  State  or  Local 
Governments  and  Non-Profit 
Institutions 

Frequency  of  Submission:  Annually 
Reporting  Burden: 


Number  of  w 

respondents 

FrequerK:y  w 

of  resportse 

Hours  per  _ 

resporise 

Burden 

hours 

Annual  submission  of  CHAPS . . . . . 

Sharing  of  information  copias  of  CHAPs .  . 

.  375 

1 

1 

31.00 

.75 

11,625.00 

281.25 

Assurarice  of  dnjg-free  homeless  facility . 

.375 

1 

.25 

93.75 

Annual  performartce  report . 

375 

1 

16.00 

6.000.00 

Substantive  resportse  to  HUD  recommendattorts  on  annual  performance  report . 

.  125 

1 

3.00 

375.00 

Total  Estimated  Burden  Hours:  18,375 
Status:  Revision 

Contact:  James  R.  Broughman,  HUD, 
(202)  755-5977;  John  Allison.  OMB. 
(202)  395-6880. 

Date:  December  7, 1988. 

[FR  Doc.  88-28598  Filed  12-12-88;  8:45  am] 
BILUNG  CODE  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
December  2, 1988.  Pursuant  to  §  60.13  of 
36  CFR  Part  60  written  comments 


concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  December  28, 1988. 

John  J.  Knoerl, 

Chief  of  Registration,  National  Register. 

ALABAMA 
Calhoun  County 

Aderholdt's  Mill,  Aderholdfs  Mill  Rd.. 
Jacksonville  vicinity,  88003077 

Colbert  County 

Old  Brick  Presbyterian  Church,  Old  Brick 
Rd.,  N  of  Leighton,  Leighton  vicinity, 
88003078 

Rock  Creek  Archeological  District  (ACt44, 
ACt45),  Address  Restricted,  Maud  vicinity, 
88003068 


Montgomery  County 
Dowe  Historic  District,  320  and  334 
Washington  Ave.  and  114-116  S.  Hull  St., 
Montgomery,  88003076 

ARIZONA 
Maricopa  County 

Mesa  Journal — Tribine  FHA  Demonstration 
Home,  22  D  First  Ave.,  Mesa,  88003056 

DISTRICT  OF  COLUMBIA 
District  of  Columbia 

Glen  wood  Cemetery  Mortuary  Chapel,  2219 
Lincoln  Rd.,  NE,  Washington,  88003064 
True  Reformer  Building,  1200  U  St.,  NW, 
Washington,  88003063 

FLORIDA 
Dade  County 

Atlantic  Gas  Station  (Downtown  Miami 
MRA),  668  N.W.  5th  St..  Miami,  88003060 
Downtown  Miami  Commercial  Historic 
District  (Downtown  Miami  MRA),  Roughly 
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bounded  by  N.E.  1st  St.,  N.E.  1st  Ave.,  S.E. 
1st  Ave.,  S.W,  1st  St.,  and  N.  Miami  Ave., 
Miami,  88003057 

Lummus  Park  Historic  District  (Downtown 
Miami  MRA),  Roughly  bounded  by  N.W, 

4th  Terr.,  N.W,  4th  Ave,,  N,W.  3rd  St.,  N.W, 
3rd  Ave.,  N.W,  2nd  St„  and  N.W.  North 
River  Dr.,  Miami,  88003058 
Mount  Zion  Baptist  Church  (Downtown 
Miami  MRA),  301  N,W.  9th  St„  Miami, 
88003059 

GEORGIA 
Floyd  County 

Between  the  Rivers  Historic  District 
(Boundary  Increase),  107  W,  Fourth  St„ 
Rome,  88003124 

Between  the  Rivers  Historic  District 
(Boundary  Decrease),  102  W,  Second  Ave, 
and  Second  Ave.  at  Oostanula  River, 

Rome,  88003125 

KANSAS 
Douglas  County 

Stoebener  Bam,  SW  of  Worden,  Baldwin  City 
vicinity,  88003083 

/VIARYLAND 
Charles  County 

Stagg  Hall,  CR  469/Chapel  Point  Rd.,  Port 
Tobacco,  88003061 

Dorchester  County 
Goldsborough  House,  200  High  St„ 
Cambridge,  88003062 

MINNESOTA 
Sibley  County 

Sibley  County  Courthouse  and  Sheriff’s 
Residence  and  jail,  400  Court  St.  and  319 
Park  Ave.,  Gaylord,  88003071 

Steams  County 

Model  School  826  First  Ave.,  South,  St. 
Cloud,  88003072 

NEW  YORK 
Ulster  County 

Hait,  Thaddeus,  Farm,  75  Alhusen  Rd., 
Modena,  88003075 

NORTH  CAROUNA 
Halifax  County 

Hoffman-Bowers-Josey-Riddick  House,  1103 
Church  St„  Scotland,  Neck,  88003080 
Roanoke  Rapids  Junior-Senior  High  School 
800  Hamilton  St.,  Roanoke  Rapids, 

88003081 

OHIO 

Hamilton  County 

Greenhills  Historic  District,  Roughly  Damon 
Rd.,  EnHeld  St.,  Farragut  Rd„  Flanders  Ln., 
Winton  Rd.,  Andover  Rd.,  Burley  Cir„  and 
Crowell  Rd.,  Greenhills,  88003066 

Portage  County 

Cleveland  Worsted  Mills  Redfem  Mill  S, 
Chestnut  St.,  Ravenna,  88003065 


RHODE  ISLAND 
Newport  County 

Army  and  Navy  YMCA,  50  Washington  Sq., 
Newport.  88003073 

Providence  County 

Chemical  Building,  Fields  Point  Sewage 
Treatment  Plant  (Public  Works  and 
Utilities — Sewage  Treatment  Facilities  in 
Providence,  1895-1935  TR),  Ernest  St.  at 
Fields  Point,  Providence,  88003106 
ClayviUe  Historic  District  (Foster  MPS), 
Roughly  bounded  by  Cole  Ave.,  Plainfield 
Pike,  Field  Hill  Rd.,  Victory  Hwy.,  Foster, 
88003079 

Ernest  Street  Sewage  Pumping  Station 
(Public  Works  and  Utilities — Sewage 
Treatment  Facilities  in  Providence,  1895- 
1935  TR),  Ernest  and  Ellis  Sts.,  Providence, 
88003103 

Reservoir  A  venue  Sewage  Pumping  Station 
(Public  Works  and  Utilities— Sewage 
Treatment  Facilities  in  Providence,  1895- 
1935  TR),  Reservoir  and  Pontiac  Aves., 
Providence,  88003108 

Return  Sludge  Pumping  Station,  Fields  Point 
Sewage  Treatment  Plant  (Public  Works 
and  Utilities — Sewage  Treatment  Facilities 
in  Providence,  1895-1935  TR),  Ernest  St., 
Providence,  88003105 
Sludge  Press  House,  Fields  Point  Sewage 
Treatment  Plant  (Public  Works  and 
Utilities — Sewage  Treatment  Facilities  in 
Providence,  1895-1935  TR),  Ernest  St., 
Providence,  88003104 

Temple  Beth-El  688  Broad  St.,  Providence, 
88003074 

Washington  Park  Sewage  Pumping  Station 
(Public  Works  and  Utilities— Sewage 
Treatment  Facilities  in  Providence,  1895- 
1935  TR),  Shipyard  St.,  Providence, 
88003107 

VERMONT 
Addison  County 

Heights,  The,  South  St./VT  30,  Middlebury, 
88003082 

VIRGINIA 
Madison  County 

Corbin,  George  I.,  Cabin,  1.5  mi.  off  Skyline 
Dr.  at  jet.  of  Corbin  Cabin  Trail  and 
Nicholson  Hollow  Trail,  Methers  vicinity, 
88003067 

WASHINGTON 
Clark  County 

U.S.  National  Bank  Building,  601  Main  St., 
Vancouver,  84004010 

WISCONSIN 
Door  County 

Carnegie  Free  Library,  354  Michigan  St., 
Sturgeon  Bay,  88003069 

Winnebago  County 

Metzig  Garden  Site  (47WM283),  Address 
Restricted,  Wolf  vicinity,  88003070 

|FR  Doc.  88-28666  Filed  12-12-88;  8:45  am] 
BILUNG  CODE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  31370] 

Orlando  Utilities  Commission; 

Operation  Exemption;  Between  a  Point 
Near  Taft,  FL,  and  Stanton  Energy 
Center,  FL 

Orlando  Utilities  Commission  (OUC) 
has  filed  a  notice  of  exemption  to 
operate  as  a  Class  III  rail  carrier  over  an 
existing  spur  track  owned  by  OUC 
between  a  point  near  Taft,  FL,  and 
Stanton  Energy  Center,  FL.* 

The  line  extends  from  a  location 
approximately  1.8  miles  south  of  Taft 
and  extends  east  and  north  for  a 
distance  of  approximately  17.54  miles  to 
the  property  boundary  of  the  Stanton 
Energy  Center,  a  coal-fueled  electric 
generating  facility  owned  and  operated 
by  OUC.  The  spur  track,  including 
sidings  and  sidetracks,  is  approximately 
25.24  miles  of  trackage.  All  trackage  is 
located  in  Orange  County,  FL.  Any 
comments  must  be  filed  with  the 
Commission  and  served  on  Tom  B.  Tart, 
Orlando  Utilities  Commission,  500  South 
Orange  Avenue,  Orlando,  FL  32802; 
Frederic  L  Wood,  1275  K  Street,  NW., 
Washington,  DC  10005;  and  Ken  van 
Assendserp,  Gallie's  Hall,  Suite  200,  225 
South  Adams  Street,  Tallahassee,  FL. 

The  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  nied  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  December  8, 1988. 

By  the  Commission,  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 

Noreta  R.  McGee, 

Secretary. 

[FR  Doc.  88-28657  Filed  12-12-88:  8:45  am] 
BILUNO  CODE  703S-01-M 


'  The  Railway  Labor  Executives'  Association 
(RLEA)  and  the  United  Transportation  Union  filed 
an  unsupported  request  for  labor  protection, 
claiming  that  this  transaction  is  subject  to  the 
mandatory  labor  protection  provisions  of  49  U.S.C. 
11347.  OUC  replied,  seeking  denial  of  the  request. 
Since  this  transaction  involves  an  exemption  from 
49  U.S.C  10901,  only  a  showing  of  exceptional 
circumstances  will  justify  the  imposition  of  labor 
protective  conditions.  RLEA's  and  UTU's  request  is 
denied  because  the  requisite  showing  has  not  been 
made.  See  Class  Exemption — Acq.  Sr  Open,  of  R. 
Lines  under  49  U.S.C.  10901, 1 1.C.C.2d  810  (1985). 
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[Docket  No.  AB-S5  (Sub4lo.  266)1 

CSX  Transportation,  Inc.; 

Abandonment  Between  West 
Cedartown,  GA  and  Maxwellbom,  AL 
in  Poik  County,  GA  and  Cieburne  and 
Calhoun  Counties,  AL 

The  Commission  has  issued  a 
Decision  and  Certificate  authorizing 
CSX  Transportation,  Inc.  to  abandon  its 
28.65-mile  rail  line  between  milepost  SG 
632.35  (West  Cedartown,  GA)  and 
milepost  SG-661.00  (Maxwellbom,  AL) 
in  Polk  County,  GA  and  Cleburne  and 
Calhoun  Counties,  AL  The  certificate 
will  become  effective  30  days  after 
publication  in  the  Federal  Register 
unless  the  Commission  also  finds  that: 

(1)  A  financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  it  is  likely 
that  the  assistance  would  fully 
compensate  the  railroad. 

Requests  for  public  use  conditions 
must  be  filed  with  the  Commission  and 
the  applicant  within  10  days  after 
publication. 

Any  financial  assistance  o^cr  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  “Rail 
Section,  AB-OFA."  Any  offer  previously 
made  must  be  remade  within  ^is  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27.  Requests  for  public 
use  conditions  must  conform  with  49 
CFR  1152.28(a)(2). 

Decided:  December  5, 1988. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Andre,  Commissioners 
Simmons,  Lamboley,  and  Phillips.  Chairman 
Gradison  commented  with  a  separate 
expression.  Commissioner  Lamboley 
dissented  with  a  separate  expression. 

Noreta  R.  McGee, 

Secretary. 

[FR  Doc.  88-28550  Filed  12-12-88;  8:45  am) 
BILLING  CODE  703S-01-M 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
[Docket  No.  88-76] 

Sica  Pharmacy  Inc.  d/b/a  Absecon 
Pharmacy,  Inc.  Absecon,  NJ 

Notice  of  hearing 

Notice  is  hereby  given  that  on  July  20, 
1988,  the  Drug  Enforcement 


Administration,  Department  of  Justice, 
issued  to  Sica  Pharmacy,  Inc.,  d/b/a 
Absecon  Pharmacy,  Inc.,  an  Order  to 
Show  Cause  as  to  why  the  Drug 
Enforcement  Administration  should  not 
revoke  your  DEA  Certificates  of 
Registration,  AS5464451  and  BA1278806, 
and  deny  any  pending  applications. 

Thirty  days  having  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Tuesday, 
December  13, 1988,  commencing  at  10:00 
a.m.,  at  the  Department  of 
Transportation.  Nassif  Building,  400  7th 
Street,  SW.,  Courtroom  No.  5332, 
Washington,  DC. 

Dated:  December  7. 1988. 

John  C.  Lawn, 

Administrator  Drug  Enforcement 
Administration. 

(FR  Doc.  68-28569  Filed  12-12-88;  8:45  am] 
BILUNO  CODE  441(M)»-M 

[Docket  No.  68-69] 

Applications,  Hearings, 
Determinations,  etc.:  Thomas  N.  Carter 

Notice  of  Hearing 

Notice  is  hereby  given  that  on  July  20, 
1988,  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  Thomas  N.  Carter,  M.D.  an 
Order  to  Show  Cause  as  to  why  the 
Drug  Enforcement  Administration 
should  not  revoke  your  DEA  Certificate 
of  Registration,  AC4855346  and  deny 
any  pending  applications. 

Thirty  days  having  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Thursday, 
January  5, 1989,  commencing  at  KkOO 
a.m.,  at  the  United  States  Claims  Court, 
717  Madison  Place,  NW.,  Washington, 
DC. 

Dated:  December  7, 1988. 

John  C.  Lawn, 

Administrator,  Drug  Enforcement 
A  dministration. 

[FR  Doc.  88-28570  Filed  12-12-88;  8:45  am) 
BIUJNG  CODE  4410-09-M 

[Docket  No.  88-77] 

Florida  Mycology  Research  Center 
Cantonment,  FL;  Hearing 

Notice  is  hereby  given  that  on  August 
5, 1988  the  Drug  Enforcement 


Administration,  Department  of  Justice, 
issued  to  Florida  Mycology  Research 
Center  an  Order  to  Show  Cause  as  to 
why  the  Drug  Enforcement 
Administration  should  not  revoke  your 
DEA  Certificate  of  Registration 
PF0233623  and  deny  any  pending 
applications  for  registration. 

Thirty  days  having  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Tuesday, 
January  10, 1989,  commencing  at  9:30 
a.m.,  at  the  U.S.  Tax  Court,  Federal 
Building,  51  SW.  First  Avenue, 
Courtroom  1524,  Miami,  Florida. 

Dated:  December  7, 1988. 

John  C  Lawn, 

Administrator,  Drug  Enforcement 
Administration. 

[FR  Doc.  88-28571  Filed  12-12-88;  8:45  am) 
BILLtNO  CODE  4410-<>»-«l 

(Docket  Nob.  88-20, 88-21, 88-22] 

Sam’s  Bennett  Road  Drugs,  Inc.,  et  aL, 
Toledo,  OH;  Hearing 

Notice  is  hereby  given  that  on 
February  2, 1988  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  Sam’s  Bennett  Road  Drugs, 
Inc.,  Sam’s  Orchard  Drugs,  Inc.,  and 
Sam’s  Douglas  Road  Drugs,  Inc.,  Orders 
to  Show  Cause  why  the  Drug 
Enforcement  Administration  should  not 
revoke  their  DEA  Certificates  of 
Registration  AS2872326.  AS9740982.  and 
AS2938960,  and  deny  any  pending 
applications  for  renewal. 

Thirty  days  having  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  each  Respondent,  and  written 
requests  for  a  hearing  having  been  filed 
with  the  Drug  Enforcement 
Administration,  notice  is  hereby  given 
that  a  hearing  on  these  matters  will  be 
held  on  Friday,  January  6. 1989, 
commencing  at  10:00  a.m.,  at  the  U.S. 
Claims  Court,  717  Madison  Place,  NW., 
Washington,  DC. 

Dated:  December  7, 1988. 

John  C.  Lawn, 

Administrator,  Drug  Enforcement 
Administration. 

[FR  Doc.  88-28572  Filed  12-12-88:  8:45  am] 
BILLING  CODE  4410-09-H 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

lTA-W-21,057] 

Badlands  Shot  Hole  Service, 

Dickinson,  ND;  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  19, 1988  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Badlands 
Shot  Hole,  Dickinson,  North  Dakota 
All  workers  of  Badlands  Shot  Hole, 
Dickinson,  North  Dakota  were 
separated  from  the  subject  firm  more 
than  one  year  prior  to  the  date  of  the 
petition.  In  accordance  with  section 
223(b)  of  the  Omnibus  Trade  and 
Competitivenes  Act  of  1988,  as  amended 
by  Pub.  L  100-418,  no  certiHcation  may 
apply  to  any  worker  whose  last  total  or 
partial  separation  from  the  subject  firm 
occurred  before  October  1, 1985. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  21st  day  of 
November,  1988. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  88-28593  Filed  12-12-88;  8:45  am) 
BILUNO  CODE  4510-30-M 


[TA-W-20,951  et  al.] 

Halliburton  Co.;  Adjustment 
Assistance 

In  the  matter  of: 

TA-W-20,951.  Halliburton  Services.  Hays, 
Kansas 

TA-W-21,107,  Halliburton  Services,  Eunice, 
Louisiana 

TA-W-21,271,  Halliburton  Services  Division, 
headquartered  in  Duncan,  Oklahoma  and 
operating  at  the  following  locations: 
TA-W-21,272,  Bakersfield  Division, 

headquartered  in  Bakersfield.  California, 
and  operating  at  various  locations  in  the 
following  States: 

TA-W-21.272A— Alaska 
TA-W-21,272B — California 
TA-W-21,273,  Pittsburgh  Division, 
headquartered  in  Pittsburgh, 
Pennsylvania,  and  operating  at  various 
locations  in  the  following  States; 
TA-W-21.273A— Illinois 
T  A-W-21 .273&— Kentucky 
TA-W-21,273C— Michigan 
TA-W-21.273D— Ohio 
TA-W-21.273E — Pennsylvania 
TA-W-21.273F— Virginia 
TA-W-21,273G— West  Virginia 
TA-W-21,274,  Dallas  Division, 
headquartered  in  Dallas,  Texas 


TA-W-21,274A.  and  operating  at  various 
locations  in  Texas 
TA-W-21,275.  Midland  Division, 

headquartered  in  Midland,  Texas,  and 
operating  at  various  locations  in  the 
following  States: 

TA-W-21.275A— Colorado 
TA-W-21,275B — New  Mexico 
TA-W-21,275C— Texas 
TA-W-21,276,  Oklahoma  City  Division, 
headquartered  in  Oklahoma  City, 
Oklahoma 

TA-W-21,276A,  and  operating  at  various 
locations  in  Oklahoma 
TA-W-21,277,  Shreveport  Division, 

headquartered  in  Shreveport,  Louisiana, 
and  operating  at  various  locations  in  the 
following  States: 

TA-W-21.277 A— Alabama 
TA-W-21,277B — Louisiana 
TA-W-21,277C — Mississippi 
TA-W-21,278,  Houston  Division, 
headquartered  in  Houston,  Texas 
TA-W-21,278A,  and  operating  at  various 
locations  in  Texas 

TA-W-21,279,  New  Orleans  Division, 
headquartered  in  New  Orleans,  Louisiana 
TA-W-21,279A,  and  operating  at  various 
locations  in  Louisiana 
TA-W-21,280.  Corpus  Christi  Division, 
headquartered  in  Corpus  Christi,  Texas 
TA-W-21.280A,  and  operating  at  various 
locations  in  Texas 
TA-W-21,281,  Wichita  Division, 

headquartered  in  Wichita,  Kansas,  and 
operating  at  various  locations  in  the 
following  States: 

TA-W-21,281A — Colorado 
TA-W-21,281  B — Kansas 
TA-W-21.281C— Texas 
TA-W-21,282,  Denver  Division, 

headquartered  in  Denver,  Colorado,  and 
operating  at  various  locations  in  the 
following  States: 

TA-W-21,282A — Colorado 
TA-W-21.282B— Montana 
TA-W-21,282C — Nebraska 
TA-W-21,282D — North  Dakota 
TA-W-21,282E— Utah 
TA-W-21,282F — Wyoming 
TA-W-21,283,  Industrial  Services  Division, 
headquartered  in  Duncan,  Oklahoma, 
and  operating  at  various  locations  in  the 
following  States: 

TA-W-21.283A — Alabama 
TA-W-21,283B— Florida 
TA-W-21.283C— Georgia 
TA-W-21,283D — Illinois 
TA-W-21,283E — ^Louisiana 
TA-W-21.283F — ^New  Mexico 
TA-W-21,283G — North  Carolina 
TA-W-21.283H— Ohio 
TA-W-21,283I — Oklahoma 
TA-W-21,283I — ^Pennsylvania 
TA-W-21.283K— Texas 
TA-W-21.352.  headquartered  in  Duncan, 
Oklahoma,  and  operating  at  the  following 
locations: 

TA-W-21,353.  Oklahoma  City  Division, 
headquartered  in  Oklahoma  City, 
Oklahoma,  and  operating  at  various 
locations  in  the  following  States: 
TA-W-21.353A— Kansas 
TA-W-21,353B— Oklahoma 
TA-W-21 ,353C— Texas 


TA-W-21,354,  Midland  Division, 

headquartered  in  Midland,  Texas,  and 
operating  at  various  locations  in  the 
following  States: 

TA-W-21,354A — New  Mexico 
TA-W-21,354B— Texas 
TA-W-21,355,  Denver  Division, 

headquartered  in  Denver,  Colorado,  and 
operating  at  various  locations  in  the 
following  States: 

TA-W-21,355A— Colorado 
TA-W-21,355B — New  Mexico 
TA-W-21.355C— Utah 
TA-W-21.355D — Wyoming 
TA-W-21.356,  Houston  Division, 

headquartered  ip  Houston,  Texas,  and 
operating  at  various  locations  in  the 
following  States; 

TA-W-21,356A — Louisiana 
TA-W-21.356B— Texas 
TA-W-21,357,  Bakersfield  Division, 
headquartered  in  Bakersfield,  California 
TA-W-21,357 A,  and  operating  at  various 
locations  in  California 
TA-W-21,358,  New  Orleans  Division, 
headquartered  in  New  Orleans, 
Louisiana,  and  operating  at  various 
locations  in  the  following  States; 
TA-W-21,258A — Louisiana 
TA-W-21,258B — Mississippi 
TA-W-21,359,  Vann  Systems  Division, 
headquartered  in  Houston,  Texas,  and 
operating  at  various  locations  in  the 
following  States: 

TA-W-21,359A — Arkansas 
TA-W-21,359B— California 
TA-W-21,359C — Louisiana 
TA-W-21,359D — New  Mexico 
TA-W-21.359E— Texas 

Certifications  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

“All  workers  of  the  Halliburton 
Company,  in  the  above  cited  locations 
who  became  totally  or  partially 
separated  from  employment  on  or  after 
October  1, 1985  and  before  October  1, 
1987  are  eligible  to  apply  for  adjustment 
assistance  under  section  223  of  the 
Trade  Act  of  1974." 

Signed  at  Washington,  DC  this  3rd  day  of 
November,  1988. 

Robert  O.  Deslongchamps, 

Director,  Off  ice  of  Legislation  and  Actuarial 
Services,  UIS. 

[FR  Doc.  88-28594  Filed  12-12-88;  8:45  am) 
BILUNO  CODE  4510-30-H 


[TA-W-21, 238] 

Reda  Pump  Division  TRW  Energy 
Products  Group;  Marshall,  TX; 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  3, 1988  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Reda  Pump 
Division,  TRW  Energy  Products  Group, 
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Marshall,  Texas.  The  workers  were 
engaged  in  the  production  of  electrical, 
submergible,  and  centrifugal  pumps  for 
the  oil  drilling  industry. 

All  workers  were  separated  from  the 
subject  firm  more  than  one  year  prior  to 
the  date  of  the  petition.  Section  223  of 
the  Act  specifies  that  no  certification 
may  apply  to  any  worker  whose  last 
separation  occurred  more  than  one  year 
before  the  date  of  the  petition. 
Consequently,  further  investigation  has 
been  terminated. 

Signed  at  Washington,  DC,  this  29th  day  of 
November  1988. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  88-28592  Filed  12-12-88;  8:45  am] 
BILUNO  CODE  4510-30-M 


Job  Training  Partnership  Act;  Annual 
Program  Report  and  Quarterly 
Financial  Report  for  Worker 
Adjustment  Programs 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
action:  Proposed  Annual  Program 
Report  and  Quarterly  Financial  Report 
for  Worker  Adjustment  Programs; 
request  for  comments. 

summary:  The  Department  of  Labor  is 
requesting  comments  on  a  proposed  new 
reporting  system  needed  to  comply  with 
the  Economic  Dislocation  and  Worker 
Adjustment  Assistance  (EDWAA)  Act, 
which  amended  Title  III  of  the  Job 
Training  Partnership  Act  (JTPA).  The 
new  provisions  call  for  a  new  substate 
delivery  system,  new  organizational 
units  to  provide  rapid  response 
assistance  to  workers  and  communities 
undergoing  major  layoffs,  an  emphasis 
on  quality  training,  and  other  new  and 
expanded  approaches  to  serving 
dislocated  workers.  Amendments  also 
revise  the  provisions  regarding  the 
Secretary’s  responsibilities  and 
authority  for  setting  performance 
standards,  for  monitoring  performance 
and  expenditures,  for  reallotment 
determinations,  and  for  record  keeping 
and  reporting.  The  proposed  system 
consists  of  an  annual  report  of  program 
outcomes  and  worker  characteristics, 
and  a  quarterly  financial  report  of 
funding  availability  and  expenditures. 
These  reports  are  needed  (1)  to  set 
transitional  substate  performance 
standards  and  for  future  standards- 
setting,  (2)  to  adjust  standards  for 
varying  types  of  training  to  enable 
States  to  award  incentives  for  long-term 
training,  (3)  to  calculate  reallotments 
and  for  Hnancial  reconciliation,  [4]  for 
program  administration,  management 


and  oversight,  and  (5)  for  public  and 
congressional  information. 

DATE:  Conunents  must  be  submitted  on 
or  before  January  6, 1989. 

ADDRESS:  Comments  should  be 
addressed  to  the  Assistant  Secretary  of 
Labor  for  Employment  and  Training, 

U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210.  Attention:  Karen  Greene. 
Comments  should  also  be  sent  to  the 
OMB  reviewer,  Bernard  Eydt:  Telephone 
(202)  395-6880*,  OfHce  of  Information  and 
Regulatory  Affairs,  OfHce  of 
Management  and  Budget,  Room  3208, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Greene.  Telephone  (202)  535-0687. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Labor  is  proposing  a  new 
reporting  system  for  dislocated  workers. 
The  system  includes  two  reports; 
Workers  Adjustment  Annual  Program 
Report  and  the  Worker  Adjustment 
Quarterly  Financial  Report.  The 
proposed  reports  have  been  forwarded 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  pursuant  to  the 
provisions  of  the  Paperwork  Reduction 
Act.  The  Department  is  also  publishing 
the  proposed  reports  in  the  Federal 
Register  in  order  to  obtain  broad 
comment  on  the  Department’s  intended 
EDWAA  reporting  requirements.  Upon 
completion  of  the  OMB  review,  the 
Department  will  notify  the  worker 
adjustment  system  of  any  resulting 
changes. 

A.  Authority  and  Purpose  of  the  Worker 
Adjustment  Program  Reporting 
Requirements 

Reporting  instructions  are  necessary 
to  comply  with  the  provisions  of  JTPA 
regarding  the  Secretary’s  responsibilities 
and  authority  for  setting  performance 
standards  and  for  record-keeping  and 
reporting  as  indicated  below. 

•  Section  106 — Performance 
Standards.  This  section  directs  the 
Secretary  to  prescribe  standards  for 
dislocated  worker  programs  under  Title 
III.  The  new  provisions  amend  (e)  of  this 
section  to  direct  the  Secretary  to 
establish  parameters  within  which 
Governors  may  vary  standards  for 
substate  areas  based  on  local  economic 
factors,  characteristics  of  the  population 
to  be  served  and  types  of  services  to  be 
provided.  Section  106(g)(2)  further 
requires  an  adjustment  in  performance 
standards  to  account  for  the  difference 
in  costs  resulting  from  serving  workers 
receiving  needs-related  payments. 

•  Section  165 — Reports,  Record 
Keeping,  and  Investigations.  This 
section  requires  States  and  substate 
grantees  to  maintain  records  and  report 


information  regarding  program 
performance  and  fiscal  management  as 
specified  by  the  Secretary. 

•  Section  169 — Administrative 
Provisions.  The  Secretary  is  directed  at 
(d)(l]  to  submit  an  annual  report  to 
Congress  summarizing  program 
achievements  and  problems  in  meeting 
statutory  objectives  and,  where 
appropriate,  suggest  recommendations 
for  program  modiHcations  or 
administrative  action. 

•  Section  303 — Reallotment.  This 
section  requires  the  Secretary  to 
recapture  all  unexpended  funds  in 
excess  of  20  percent  of  a  State’s  prior 
year’s  allotment,  plus  any  other 
unexpended  funds  from  the  year 
preceding  that  prior  year.  These  funds 
will  be  realloted  to  those  State  that  have 
expended  at  least  80  percent  of  their 
prior  year’s  allotment. 

•  Section  311 — Incentives.  This 
section  mandates  that  each  State  plan 
include  incentives  for  programs  that 
provide  long-term  training. 

•  Section  315— Cos/  Limitations.  This 
section  describes  the  limits  on 
expenditures  for  retaining  activities, 
needs-related  payments  and  supportive 
services,  and  administration  to  which 
States  and  substate  grantees  must 
adhere. 

•  Section  322 — Federal  Oversight. 

The  Secretary  is  directed  at  (a)(4)  to 
monitor  performance  and  expenditures 
of  Title  III  programs  and  annually  certify 
compliance  with  standards  prescribed 
by  the  Secretary  under  106(g). 

These  provisions  require  a  new 
statewide  worker  adjustment  reporting 
system  to  conform  to  programmatic 
changes  and  Departmental  policy.  The 
new  reports  include  (1)  quarterly  State 
Hnancial,  and  (2)  expanded  annual 
performance  reporting  at  the  State  and 
substate  levels.  Justification  for  more 
frequent  statewide  expenditure 
reporting,  and  expanded  annual 
reporting  at  the  State  and  substate  level, 
is: 

•  Quarterly  reporting  of  expenditures 
is  necessary  to  comply  with  the  new 
reallotment  requirements,  increased 
Federal  monitoring  responsibility,  and 
budget  preparation.  It  is  anticipated  that 
more  frequent  monitoring  will  enable  to 
the  Department  and  States  to  identify 
Hnancial  management  problems — 
especially  those  associated  with  the 
implementation  of  a  new  program  during 
the  Hrst  two  years — and  resolve  them 
before  th**  year’s  end  to  minimize 
Federal  reallotment  actions. 

•  Data  on  program  performance, 
participant  characteristics  and  types  of 
services  provided  must  be  collected  at 
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the  substate  level  in  order  to  set 
substate  standards. 

•  Without  substate  data,  objective 
and  defensible  local  standards  cannot 
be  set  because  the  effects  on 
performance  of  varying  significant  local 
conditions  cannot  be  systematically 
estimated. 

•  Federal  reporting  is  the  most  cost 
effective  method  for  collecting 
consistent  financial,  program  activity 
and  performance  information  needed  for 
program  management,  oversight,  and 
public  information/congressional 
requests  to  show  the  status  of  high 
interest  activities  and  program 
achievements.  In  addition,  such  a 
system  ensures  the  comparability  of  the 
data  across  States  and  substate  areas  to 
make  objective  compliance,  reallotment, 
budget  and  performance  assessment 
determinations. 

B.  Reasons  For  Revisions 

These  revisions  are  being  proposed 
for  several  reasons: 

•  The  Department  anticipates  adding 
new  standards  in  the  future — 
postprogram  job  retention,  a  measure  of 
pre/postprogram  wage,  and  separate 
placement  levels  for  programs  offering 
basic  readjustment  services  only  as 
compared  to  those  providing  retraining. 
Data  collection  must  begin  in  Program 
Year  1989  for  the  Secretary  and 
governors  to  have  adequate  information 
to  set  and  adjust  these  standards  no 
later  than  PY 1992. 

•  The  Department  is  considering 
adding  a  process  measure  for  monitoring 
State  rapid  response  activities.  Data  on 
the  timeliness  and  scope  of  rapid 
response  events  will  be  used  by  the 
Department  to  make  more  objective 
assessments  about  the  administrative 
management  of  this  new  activity  for 
purposes  of  responding  to  the  required 
report  to  Congress  and  on-going 
programmatic  oversight. 

•  Reporting  of  training  duration  and 
completions  by  major  area  of  retraining 
speciHed  in  the  Act  will  enable  the 
Department  to  improve  its  adjustments 
to  program  outcomes  by  accounting  for 
differences  in  program  intervention  and 
duration.  These  data  will  also  be  used 
by  States  to  make  objective  incentive 
awards  for  longer-term  training,  as 
required  in  the  Act. 

•  New  activities  and  service  levels  for 
newly  defined  eligibility  groups  will 
become  the  subject  of  public  and 
congressional  inquiry  as  the  program  is 
implemented. 


C.  Proposed  Changes 

Worker  Adjustment  Annual  Program 
Report  (9019) 

The  Department  is  proposing  the 
following  additions  to  currently  reported 
items  for  inclusion  in  the  Worker 
Adjustment  Annual  Program  Report 

Status  of  CertiHcates  of  Continuing 
Eligibility: 

•  Number  of  Certificates  of 
Countinuing  Eligibility  issued. 

•  Number  of  certificates  redeemed. 

These  data  items  address  a  new 

program  feature  which  has 
congressional  interest.  The  total  number 
of  certificates  issued  is  useful  for  public 
information  and  program  oversight  to 
determine  the  extent  to  which  substate 
grantees  are  extending  eligibility  to 
displaced  workers  who  do  not 
immediately  enroll  in  the  program.  In 
addition,  data  on  number  of  participants 
who  have  redeemed  certiHcates  will 
identify  a  unique  group  within  the 
eligible  population.  Performance 
expectations  may  differ  for  this  group 
compared  to  other  participants  because 
they  initially  chose  to  postpone 
enrollment  in  EDWAA  until  after 
attempts  to  obtain  employment  or  other 
training. 

Performance  Outcomes: 

•  Number  placed  by  major  program 
activity. 

A  subset  of  terminations  who  entered 
employment  is  needed  to  calculate 
separate  employment  rates  for  those  in 
retraining  programs  and  for  basic 
readjustment  services  only. 

•  Numbers  relocated  in  jobs  out  of 
area. 

A  subset  of  entered  enployments  from 
retraining  that  identiffes  those 
individuals  who  were  placed  in  jobs 
outside  the  area.  Data  will  identify  those 
localities  that  have  few  alternative  job 
sources,  necessitating  securing  a 
placement  outside  the  local  labor 
market.  Large  numbers  of  relocations 
may  identify  programs  in  declining  local 
economies,  which  are  expected  to  have 
lower  overall  placement  rates/wages 
and  higher  costs  due  to  relocation 
expenses.  Data  will  be  used  to  adjust 
standards  to  account  for  these  faltering 
economies. 

•  Called  back/remained  with  the 
layoff  employer. 

•  Transferred  to  other  JTPA 
programs. 

•  Entered  non-JTPA  training. 

A  subset  of  terminations  added  to 
identify  those  for  whom  placement  in 
unsubsidized  employment  was  not  the 
most  appropriate  outcome. 

These  three  subsets  of  terminations 
identify  those  recalled  to  their  old  jobs 
or  who  are  provided  training  elsewhere 


through  Trade  Adjustment  Assistance 
(TAA),  local  labor  union  or  other  JTPA 
service  provider.  Data  will  allow  States 
to  account  for  what  might  otherwise  be 
an  excessive  amount  of  negative 
terminations.  These  terminations  reflect 
compliance  with  other  programmatic 
goals — coordination  and  rapid 
response — in  which  participants  receive 
services  and/or  training  prior  to 
dislocation,  yet  are  not  placed  when 
they  leave  the  program. 

Replacement  Wage  Outcome: 

•  Average  Hourly  Wage  (Pre¬ 
program):  Necessary  data  element  to 
compute  the  proposed  replacement 
wage  standard  and/or  an  adjustment  to 
the  placement  rate/job  retention 
standard  that  accounts  for  participants' 
previous  work  experience. 

Characteristics  that  affect  outcomes: 

•  Age  distinctions:  (30-44  and  45-54 
years  olds).  These  distinctions  were 
made  to  emphasize  the  differing  levels 
of  difflculty  programs  faced  in  placing 
adults  at  their  prime  versus  pre¬ 
retirement  age. 

•  Educational  category:  Allows 
adjustment  to  standards  for  those 
advantaged  by  having  more  education 
(college  graduate  and  above). 

•  Economically  disadvantaged: 

Allows  adjustment  to  standards  for 
those  facing  barriers  to  employment. 

•  Eligibility  categories:  Identifies 
groups  that  will  be  the  focus  of 
congressional  interest,  be  indicators  of 
dislocated  worker  coverage  and  have 
differing  impacts  on  performance  (e.g., 
those  affected  by  substantial  lay-off  as 
opposed  to  previously  self-employed  or 
dis-placed  homemaker).  Identifying 
more  adequately  those  eligible 
participants  with  more  readily 
transferable  skills  as  compared  to  those 
with  minimal  or  obsolete  skills  will 
enable  States  to  adjust  performance 
standards  for  varying  levels  of  service  to 
those  groups. 

•  Trade  Readjustment  Assistance 
(TRA)  claimant:  Enables  standards  to  be 
adjusted  for  those  participants  who 
need  long-term  training  in  order  to 
qualify  for  benefits  who  might  otherwise 
not  participate  in  such  training  because 
of  insufficient  supplemental  income. 

This  item  is  also  included  due  to  high 
congressional  interest  in  tracking 
agency  coordination. 

•  Veterans:  The  total  number  is 
included  in  response  to  congressional 
interest  in  the  extent  of  service  to  this 
group.  Breakout  for  Vietnam-era 
veterans  is  needed  to  comply  with  the 
statutory  requirement  to  adjust 
standards  for  groups  specifically  cited  in 
the  Act  at  section  106(d)(3)  as  having 
special  circumstances. 
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•  Needs-related  Recipients/ 

Payments:  total  expenditures  and 
numbers  of  participants  receiving 
payments  are  necessary  to  make 
mandated  adjustment  for  the  higher 
costs  of  serving  those  receiving  needs- 
related  payments;  and/or  an  adjustment 
oi  the  placement/ job  retention 
standards  to  account  for  those  in  long¬ 
term  training  who  might  otherwise  not 
participate  in  such  training  because  of 
insufHcient  supplemental  income. 

Program  Activity: 

•  Receipt  of  major  program  activity. 

Differentiating  between  receipt  of 

retraining  and  basic  readjustment 
services  alone  is  a  critical  distinction  for 
estimating  performance.  Length  of 
participation  in  training,  placement  and 
wage  levels  differ  significantly 
depending  on  whether  participants 
receive  services  only,  or  any  retraining. 
Thus,  data  are  necessary  to  make 
adjustments  to  standards  based  on  the 
percentage  of  terminees  in  each  major 
program  activity.  This  information  is 
essential  for  program  management  to 
determine  how  many  received 
retraining,  as  compared  to  the  total 
expenditures  for  this  activity. 

•  Duration  of  retraining  received: 

— Less  than  26  weeks 

— 26-51  weeks 
— 52  or  more  weeks 

Distinguishes  between  short-term, 
long-term  and  multiyear  training  which 
will  be  critical  in  monitoring  how  well 
the  system  is  meeting  long-term  training 
goals  of  the  program.  This  information 
will  enable  States  to  make  incentive 
awards  based  on  objective  measures  of 
longer-term  training  as  required  by  the 
Act.  Data  will  also  account  initially  of 
what  might  otherwise  be  considered 
excessive  negative  terminations  and 
higher  costs — in  the  lengthier  or  multi¬ 
year  programs — until  a  sufficient 
number  of  participants  complete  the 
program. 

•  Completions  of  retraining  by 
specific  activity: 

— ^Basic  Education 
— Occupational  Skills  Training 
— On-the-Job  Training 
— General  Educational  Development 

Attainment 

Reporting  retraining  completions  by 
specific  activitiy  will  provide  program 
oversight  data  that  relates  the  volume  of 
those  who  complete  each  retraining 
activity  to  a  program’s  success  in 
attaining  placements  and  higher  wages 
for  participants.  Data  will  be  critical  for 
adjusting  and  rewarding  program 
performance  by  accounting  for 
differences  in  program  interventions. 

With  the  Departmental  emphasis  on 


substantive  retraining,  this  information 
will  be  most  timely  in  improving 
national  and  State  standard-setting  to 
adjust  for  quality  of  training. 

The  Department  is  proposing  the 
follwing  addition  (Part  B  of  the  Worker 
Adjustment  Annual  Program  Report)  as 
a  statewide  summary  of  new  rapid 
response  activities. 

•  Number  of  Worker  Adjustment  and 
Retraining  Notification  (WARN)  notices 
received. 

•  Number  of  rapid  response  contacts 
made: 

— 1-49  affected  employees 
— 50-499  affected  employees 
— 500  or  more  affected  employees 

•  Number  of  labor-management 
committees  formerd. 

•  Number  of  assessments  for 
conducting  a  plant  purchase  study. 

•  Accrued  costs  of  assessments. 

These  reporting  items  enable  the 

Department  to  assess  the  effectiveness 
of  rapid  response  activities  in  meeting 
program  goals — timeliness  and  scope  of 
onsite  interventions  and  labor- 
management  cooperation.  These  items 
will  be  used  for  program  oversight  to 
relate  expenditures  on  rapid  response  to 
some  measure  of  the  scope  and  intensity 
of  plant  closures  and  layoffs  that  occur 
within  States  in  a  program  year.  As  a 
new  State  responsibility,  rapid  response 
acitvities  will  be  the  focus  of 
congressional  and  public  interest. 

Worker  Adjustment  Quarterly  Financial 
Report  (W20) 

The  Department  is  proposing  the 
following  financial  report  to  be  prepared 
by  States  on  a  quarterly  basis  to  carry 
out  the  increased  oversight  and 
reallotment  responsibilities  of  the  new 
EDWAA  provisions.  This  report  is 
necessry  to: 

•  Calculate  reallotment; 

•  Facilitate  Rnancial  reconciliation 
through  more  timely  monitoring  of 
expenditures; 

•  Prepare  annual  budgeting 
documents; 

•  Inform  Congress  about  the  impact  of 
reallotment,  new  cost  limitations  and 
new  program  activities;  and 

•  More  closely  oversee  program 
service  and  expenditures  for  purposes  of 
Federal  administration  and 
management. 

The  quarterly  financial  report  will 
comprise  the  following  information: 

Funding  availability:  (Formual-Funded 
and  Secretary’s  National  Reserve 
grants). 

•  Current  year. 

•  Reallotted  funds  (for  Formula- 
Funded  grants  only). 


•  Unexpected  prior  year. 

•  Unexpected  previous  year. 

Data  on  funding  availability  by  year 

of  allotment  are  needed  to  comply  with 
statutory  provisions  requiring  annual 
reallotments,  and  limiting  obligational 
authority  to  three  years. 

Accrued  expenditures:  (Formula- 
Funded  and  ^cretary’s  National 
Reserve  grants). 

•  Current  year  allotment. 

•  Prior  year  allotment. 

•  Previous  year  allotment. 

These  data  are  needed  to  comply  with 
required  program  administration  and 
monitoring  activities,  including 
reallotments  of  excess  unexpended 
funds,  and  in  the  case  of  National 
Reserve,  review  and  approval  of 
additional  grant  requests. 

Funds  reserved  for  substate  grantees 
in  need: 

•  Current  year’s  reserve. 

•  Amount  distributed  within  State  to 
substate  grantees. 

Governor’s  Substate  Discretionary 
Allocations: 

These  data  are  needed  to  comply  with 
required  program  administration  and 
monitoring  activities  to  track  the  flow  of 
funds  in  a  timely  manner.  Analysis  of 
expenditure  and  identification  of  causes 
of  underexpenditure  leading  to 
reallotment  will  require  information  on 
the  timeliness  of  within  State 
distribution  of  funds. 

Expenditures  distributed  by  cost 
category:  (State  and  substate  funds) 

•  Rapid  Response. 

•  Basic  Readjustment. 

•  Retraining. 

•  Needs-Related  Payments. 

•  Supportive  Services. 

•  Administration. 

Data  are  needed  for  required  program 
administration  and  monitoring  to  track 
the  flow  of  funds  in  a  timely  manner. 
Analysis  of  expenditures  and  timely 
identiHcation  of  (1)  causes  of 
underexpenditures  leading  to 
reallotment;  and  (2)  causes  of 
overexpenditure  leading  to  non- 
compliance  with  new  cost  limitations 
will  assist  the  Department  and  States  in 
reconciling  financial  management 
problems  and  in  taking  corrective  action 
before  deHciencies  become  serious 
enough  to  warrant  reallotment  or  audit 
disallowances. 

The  method  of  data  collection  and 
frequency  of  reporting  wilt  be  changed 
to  permit  fiscal  data  to  be  collected 
quarterly  and  program  information  and 
outcome  data  to  be  reported  by  substate 
grantees  and  forwarded  to  Governors. 
’The  State  forwards  reports  to  the 
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Department.  The  purpose  of  this 
reporting  is  to  (1)  enable  the  Secretary 
to  establish  performance  standards, 
monitor  statewide  activities  at  the 
national  level  and  calculate 
reallotments.  (2)  allow  Governors  to 
adjust  standards  for  substate  areas,  (3) 
evaluate  performance  against  standards, 
monitor  local  activities  at  the  State  level 
and  make  incentive  determinations  for 
long-term  training,  and  (4)  enable  the 
Secretary  to  report  to  Congress  and  the 
Treasury  and  to  prepare  annual 
budgetary  documents. 

D.  Public  Comment 

In  the  development  of  this  new 
reporting  system,  meeting  were  held  in 
September  to  obtain  feedback  from 
individuals  from  all  sectors  of  the  JTPA 
system  regarding  actual  field 
experiences.  In  all,  over  50  State  and 
local  policy  makers,  administrators, 
technicians  and  service  providers,  and 
other  interested  individuals  participated 
in  the  various  discussions  held  on  the 
new  reporting  requirements.  This 
request  for  comments  is  another 
important  part  of  the  participatory 
process. 

E.  Cost  to  the  System 

This  data  request  is  expected  to 
increase  the  overall  reporting  burden  as 
these  proposed  reports  will  not  replace 
current  Title  III  reporting  for  up  to  two 
years.  Once  the  worker  adjustment 
program  is  completely  implemented, 
however,  the  net  increase  in  costs 
should  be  minimal  as  existing 
management  information  systems  in 
most  States  already  collect  (1)  financial 
information  on  a  quarterly,  if  not 
monthly  basis;  and  [2]  detailed 
information  on  each  participant  at  entry, 
participation  in  program  activities 
during  enrollment,  and  at  time  of 
followup — 13  weeks  postprogram. 

F.  OMB  Submission 

The  documents  appended  to  this 
notice  have  been  submitted  to  OMB  for 
review  under  the  Paperwork  Reduction 
Act  as  a  new  information  collection 
system. 


Signed  at  Washington,  DC,  this  30th  day  of 
November,  1988. 

Roberts  T.  loaes. 

Assistant  Secretary  for  Employment  and 
Training. 

Appendix — ^Worker  Adjustment  Annual 
Pn^am  Report  and  Quarterly  Financial 
Report 

Worker  Adjustment  Program  Annual 
Program  Report  (ETA  9019) 

1.  Purpose 

The  Economic  Dislocation  and 
Worker  Adjustment  Assistance  Act 
(EDWAA)  Annual  Program  Report 
(WAPR),  Part  A,  displays  cumulative 
data  on  participation,  termination, 
performance  measures  and  the  socio¬ 
economic  charcteristics  of  all  terminees 
on  an  annual  basis.  The  information  will 
be  used  to  determine  levels  of  program 
service  and  performance  measures. 
Selected  information  will  be  aggregated 
to  provide  quantitative  program 
accomplishments  on  a  local.  State,  and 
national  basis. 

Part  B  displays  cumulative 
information  on  selected  Rapid  Response 
activities  in  the  State.  Part  C  is  a 
financial  summary  of  Secretary’s 
National  Reserve  Grants  projects  in  the 
State. 

These  reporting  requirements  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB) 
according  to  the  Paperwork  Reduction 
Act  of  1980,  as  amended,  under  OMB 

Approval  No.  1205 _ ,  expiration 

date _ _ 

2.  General  Instructions 

The  Governor  will  submit:  (1)  a 
separate  WAPR  for  each  designated 
Substate  Area  (SSA)  (a  Statewide 
summary  of  these  SSA  data  need  not  be 
submitted);  (2)  a  separate  WAPR 
covering  participants  and  terminees  in 
statewide,  regional  or  industrywide 
projects  funded  under  section 
302(c)(1)(B)  of  EDWAA:  and  (3)  a 
separate  WAPR  covering  participants 
and  terminees  in  projects  funded  under 
Secretary’s  National  Reserve  Grants 
(Section  302(a)(2)).  Recipients  may 
determine  whether  the  reports  are 
submitted  on  WAPR  forms  or  as  a 
computer  printout,  with  data,  including 


signature  and  title,  date  signed  and 
telephone  number,  arrayed  as  indicated 
on  the  WAPR  form.  If  revisions  are 
made  to  the  WAPR  data  after  the 
reporting  deadline,  revised  copies  of  the 
WAPR  should  be  submitted  to  DOL  as 
soon  as  possible  according  to  the 
required  reporting  procedures. 

Note.  For  WAPR  reporting  purposes, 
EDWAA  shall  refer  to;  (1)  programs  operated 
by  Substate  grantees  with  funds  authorized 
under  Sections  302(c)(2)  and  302(d)  or 
otherwise  distributed  by  the  Governor  uder 
Section  302(c)(1)(E)  and  (2)  projects  operated 
by  the  Governor  with  funds  authorized  under 
Sections  302(c)(1)  and  302(a)(2)  of  EDWAA. 

The  reporting  period  begins  on  the 
starting  date  of  each  Job  Training 
Partnership  Act  (JTPA)  program  year,  as 
stated  in  section  161  of  the  JTPA. 
Reports  are  due  in  the  National  and 
Regional  Offices  no  later  than  45  days 
after  the  end  of  each  program  year.  Two 
copies  of  the  WAPR  are  to  be  provided 
to;  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  ATTN;  TSVR— Rm.  S-5306.  200 
Constitution  Avenue  NW.,  Washington. 
DC  20210. 

At  the  same  time  an  additional  copy 
of  the  WAPR  is  to  be  provided  to  the 
appropriate  Regional  Administrator  for 
Employment  and  Training  in  the  DOL 
Regional  Office  that  includes  the  State 
in  which  the  JTPA  recipient  is  located. 

Note.  The  current  JASR,  ETA  8580  (June 
1988),  is  to  continue  to  be  used  for  programs 
operating  with  PY88  and  earlier  year's  funds. 
The  WAPR  is  to  be  used  beginning  July  1, 
1989,  for  PY89  programs  funded  under 
EDWAA. 

3.  Facsimile  of  Form 

See  the  following  page. 

4.  Instructions  for  Completing  the 
Worker  Adjustment  Program  Annual 
Program  Report  (WAPR) 

a.  State/Substate  Area  Name  and 
Address.  On  separate  Section  302(c)(1) 
and  Section  302(a)(2)  reports,  enter  the 
name  and  address  of  the  State  agency 
that  will  administer  the  Statewide 
programs.  For  SSA  reports,  enter  the 
name  and  address  of  the  Substate 
grantee  that  will  administer  the  SSA 
programs. 
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U.S.  DEPAriMEOT  OP  LABOR 
Snployment  and  Training  Adn>inistration 

NDRCER  ADJDSmair  PROGRAM 
Annual  Progreai  Iteport 


a.  STATE/SUBSTATE  AREA 
NAME  MS)  ADDRESS 


b.  ETVSSA 
Oade 


PART  A.  DISLOCATED  WORKER  ACnVITY 

I.  PARTICIPATION  AND  TERMINATION  SUMHARJf 


A.  Issued  Certificate  of  Continuing  Eligibility  (CCE) 


B.  TOTAL  PARTICIPANTS 


1.  All  CCBs  Redeemed  for  Retraining 


C.  TOTAL  TERMINATIONS 


1.  altered  ikisubsidized  Qnployment  From  Retraining 


.  Relocated  Out  of  Area 


2.  altered  Uisubsidized  Bnploynent  Fran  Basic  Readjustment  Services  ONLY 


3.  Called  Back/Remained  with  the  Layoff  anployer 


4.  Transferred  to  Other  JTPA  Programs 


5.  altered  tbn-JTPA  Training 


6.  All  Other  Terminations 


II.  TERMINEE  CHARACTERISTICS  AND 
PERFORMANCE  MEASURES  SIM4ARY 


DISLOCATES 

WCWKERS 


////////////// 


////////////// 


////////////// 


////////////// 


n 

B 

m 

n 

B 

B 

1 

i 

S 

B 

P 

i 

1 

B 

B 


Less  Than  High  School 


H.S.  Graduate  or  Eiquivalent  (No  Post-High  School) 


Post-High  School  Attendee 


College  Graduate  and  Above 


Single  Head  of  Household  With  Dependent(s)  Under  Age  18 


White  (Not  Hispanic) 


Black  (Not  Hispanic) 


American  Indian  or  Alaskan  Native 


Asian  or  Pacific  Islander 


Limited  English  Language  Proficiency 


Handicapped 


Reading  Skills  Below  7th-Grade  Level 


Economically  Disadvantaged 


d.  SIGNATURE  AND  TITLE 


Page  1  of  3  Pages 


ETA  9ni9  (January  1989) 


BEST  COPY  AVAILABLE 
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|a.  STATE/SUBSTATE  AREA 
!  NAME  AND  ADDRESS 


REPORT  PERIOD 
FROM  I  TO 

7/1/19  6/30/19 


II.  TERMINEE  CHARACTERISTICS  AND  PERFORMANCE  MEASURES  SUMMARY  -  COWTINUED 


I  ‘nsrminated/t.aid  0£f 

Plant  Closure/Substantial  layoff 

- — — ^ — - — - - - 

I  U>ng-term  unemployed 

— - - - - 

Previously  Self-Employed 

_ I  Additional  Dislocated  Worker  (DispleKxd  Homemaker) 

I  U.C.  Claimant 

j - 

I  TRA  Claimant 

unemployed:  15  or  More  Weeks  of  Prior  26  weeks 


Veteran  (Total) 
Vietnam-Era 


Average  Weeks  Participated 


Average  Hourly  Wage  ~  Pre-Program 


Average  Hourly  Wage  at  Termination 


Total  Program  Costs 

Needs-Related  Payments 


Needs-Related  Recipients 


Total  Available  Federal  Funds 


III.  POLDOW-UP  INFORMATION 


Bnployment  Rate  at  FOllow-up 


Average  Hourly  Wage  at  FOllow-up 


Average  Number  of  Weeks  worked  in  FOllow-up  Period 
Sample  Size 
Response  Rate 


IV.  RETTRAINING/BASIC  READJUSTMENT  SERVICES 


Received  Basic  Readjustment  Services  ONt.y 


Received  ANY  Retraining  Activity 


Less  than  26  Weeks 
26  -  51  Weeks 
52  or  More  ViOeks 


Completed  Classnxmi  Training:  Basic  Education 


Completed  Classroom  Training:  Occupational  Skills 


Completed  Ch-the-Job  Training 
Attained  GED 


mmm 


////////////// 


Page  2  of  3  Pages 
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a.  STATE  NAME 
AND  ADDRESS 


Ga'ERNOlVSBCRCTARy 
AGREEMENT  NUMBER: 


REPORT  PERIOD 
FROM  I  TO 

7A/19  6/30/19 


PART  B.  RAPID  RESPONSE  ACTIVITIFS 

(Only  submit  with  Part  A  for  Governor's  Statewide  Programs  (Section  302(c)(1)).) 


Number  of  WARN  Notifications 


Number  of  Rapid  Response  Oontacts 


-  49  Affected  Employees 


50  -  499  Affected  Employees 


500  or  More  Affected  Employees 


Number  of  Labor-Management  Oomnittees  E\ormed 


Number  of  Assessments  for  Conducting  a  Plant  Purchase  Study 


Accrued  Costs  for  Assessments 


////////////// 


////////////// 


////////////// 


PART  C.  SEJCRETARy’S  NATIONAL  RESERVE  PROGRAM  SWWARY 

(Only  submit  with  Part  A  for  Secretary's  National  Reserve  Qrants  (Section  302(a)  (2)).) 


Page  3  of  3  Pages 
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BILLING  CODE  4S10-30-C 


50124 


Federal  Register  /  Vol.  53,  No.  239  /  Tuesday,  December 


b.  ETA/SSA  Code.  Enter  the  ETA- 
assigned  Substate  Area  Code  number  on 
SSA  reports.  On  State  reports  enter  NA. 

c.  Report  Period.  Enter  in  “Form”  the 
beginning  date  of  the  designated  JTPA 
program  year  and  enter  in  “To”  the 
ending  date  of  that  progam  year. 

d.  Signature  and  Title,  (at  bottom  of 
the  page)  The  authorized  ofFicial  signs 
here  and  enters  his/her  title. 

e.  Date  Signed.  Enter  the  date  the 
report  was  signed  by  the  authorized 
ofFicial. 

f.  Telephone  Number.  Enter  the  area 
code  and  telephone  number  of  the 
authorized  ofhcial. 

5.  General  Information 

Unless  otherwise  indicated,  data 
reported  on  characteristics  of  terminees 
should  be  based  on  information 
collected  at  the  time  of  eligibility 
determination. 

Characteristics  Information  Obtained 
on  an  Individual  at  the  Time  of 
Eligibility  Determination  for  the 
Recipient’s  EDWAA  Program  Should 
Not  be  Updated  When  the  Individual 
Terminates  From  the  EDWAA  Program 

Part  A.  Dislocated  Worker  Activities 

This  part  is  to  be  completed  on  single 
separate  reports  for.  (1)  each  Substate 
Area;  (2)  all  Statewide,  Regional  and 
Industrywide  programs  administered  by 
the  Governor,  on  a  combined  basis 
(Section  302(c)(1);  and  (3)  all  projects,  on 
a  combined  basis,  funded  under  Section 
302(a)(2),  Secretary’s  National  Reserve 
Grants. 

Section  I — Participation  and 
Termination  Summary.  Section  I 
displays  the  EDWAA  program’s 
accomplishments  in  terms  of  the  total 
cumulative  number  of  participants  in  the 
program  and  the  number  and  types  of 
terminations  from  the  program,  as  of  the 
end  of  the  reporting  period. 

Entries  for  Items  I.A,  I.B.  and  I.C.  are 
cumulative  from  the  beginning  of  the 
program  year  through  the  end  of  the 
reporting  period. 

Item  I.A.  Issued  Certificate  of 
Continuing  Eligibility  (CCE) 

Enter  the  total  number  of  applicants  to 
whom  a  Certificate  of  Continuing 
Eligibility  was  issued  during  this 
program  year,  as  provided  in  Section 
316(b)  of  EDWAA,  by  the  Substate 
grantee  through  the  end  of  the  reporting 
period.  NOTE:  Enter  zero  for  this  item 
on  the  Governor’s  State  report  (Section 
302(c)(1)),  and  the  report  for  Secretary’s 
National  Reserve  Grants  (Section 
302(a)(2)). 


Item  I.B.  Total  Participants 

Enter  the  total  number  of  participants 
(as  defined  below),  including  both  those 
on  board  at  the  beginning  of  the  program 
year  and  those  who  have  entered  during 
the  program  year. 

“Participant”  means  any  individual 
who  has:  (1)  been  determined  eligible  for 
participation  upon  intake;  and  (2) 
started  receiving  Basic  Readjustment 
Services  or  Retraining  funded  under 
EDWAA,  following  intake.  Individuals 
who  receive  only  outreach  and/ or 
intake  and  initial  assessment,  post¬ 
termination  counseling  or  postprogram 
follow-up  are  excluded.  NOTE:  Also 
exclude  individuals  who  receive  only 
Rapid  Response  Assistance  and 
information,  per  Section  314(b), 
provided  by  the  State’s  Disclocated 
Worker  Unit. 

Item  I.B.l.  All  CCES  Redeemed  for 
Retraining 

Enter  the  total  number  of  unexpired 
participant  CCEs,  regardless  of  year 
issued,  redeemed  for  Retraining  during 
this  program  year  by  the  Substate 
grantee,  through  the  end  of  the  reporting 
period.  Include  all  CCEs  so  redeemed 
that  were  issued  by  any  Substate 
grantee  for  periods  not  to  exceed  104 
weeks  prior  to  redemption.  This  item  is 
a  sub-breakout  of  Item  I.B.  NOTE;  Enter 
zero  for  this  item  on  the  Governor’s 
State  report  (Section  302(c)(1)),  and  the 
report  for  Secretary’s  National  Reserve 
Grants  (Section  302(a)(2)). 

Item  I.C.  Total  Terminations 

Enter  the  total  number  of  participants 
who  terminated  (as  defined  below)  from 
the  program  during  the  reporting  period. 
Include  all  participants  who  received  no 
Basic  Readjustment  Services  (except 
supportive  services  and/or  counseling) 
or  Retraining  for  90  days.  This  item  is 
the  sum  of  Items  I.C.l.  through  I.C.6. 

“Termination”  means  the  separation 
of  a  participant  from  the  program  who  is 
no  longer  receiving  Basic  Readjustment 
Services  or  Retraining  funded  under 
EDWAA.  Individuals  may  be  considered 
participants  for  up  to  90  days  after  last 
receipt  of  Basic  Readjustment  Services 
or  Retraining,  during  which  time  they 
may  continue  to  receive  supportive 
services,  as  provided  in  Section  314 
(c)(15)  of  EDWAA.  For  purposes  of 
calculating  average  weeks  participated, 
this  single  90-day  period  between  “last 
receipt  of  Basic  Readjustment  Services 
or  Retraining  under  EDWAA”  and 
actual  date  of  termination  is  defined  as 
“inactive  status”  and  is  not  to  be 
included  in  “Average  Weeks 
Participated”.  Terminees  may  continue 
to  receive  counseling  necessary  to  assist 
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in  the  retention  of  employment,  for  not 
more  than  6  months  following  last 
receipt  of  Basic  Readjustment  Services 
or  Retraining. 

Item  I.C.l.  Entered  Unsubsidized 
Employment  from  Retraining 

Enter  the  total  number  of  participants 
who,  at  termination,  entered  full-  or 
part-time  unsubsidized  employment 
from  Retraining  through  the  end  of  the 
reporting  period.  (These  participants 
may  or  may  not  have  received  Basic 
Readjustment  Services.)  This  item  is  a 
sub-breakout  of  Item  I.C. 

Item  LC.l.a.  Relocated  Out  of  Area. 

Enter  the  total  number  of  participants 
who,  at  termination,  entered 
unsubsidized  employment  after 
relocating  outside  the  Substate  Area 
which  provided  such  relocation 
assistance,  or  within  or  outside  of  the 
State,  if  this  assistance  was  provided  by 
a  Statewide  SSA  or  by  a  program 
administered  by  the  Governor.  This  item 
is  a  sub-breakout  of  Item  I.C.l. 

Item  I.C.2.  Entered  Unsubsidized 
Employment  From  Basic  Readjustment 
Services  Only 

Enter  the  total  number  of  participants 
who,  at  termination,  entered  full-  or 
part-time  unsubsidized  employment 
from  Basic  Readjustment  Services 
ONLY  through  the  end  of  the  reporting 
period.  This  item  is  a  sub-breakout  of 
Item  I.C. 

Item  I.C.3.  Called  Back/Remained  With 
the  Layoff  Employer 

Enter  the  number  of  terminees  from 
the  Title  III  program  who,  after  being 
laid  off  by  an  employer,  were  recalled 
by  that  employer  to  a  permanent  job. 
Also  include  'Title  III  program  terminees 
who  remained  in  a  permanent  job  with 
an  employer  after  receipt  of  a  layoff 
notice  from  that  employer.  This  item  is  a 
sub-breakout  of  Item  I.C.  NOTE:  Do  not 
include  such  terminees  in  the  entry  for 
Item  I.C.l.  above. 

Item  I.C.4.  Transferred  to  Other  JTPA 
Programs 

Enter  the  number  of  terminees  so 
transferrred  to  programs  funded  under 
another  JTPA  title  including  Title  Ill- 
Formula  and  Title  Ill-National  Reserve. 
Also  include  on  this  line  terminees  who 
transferred  to  EDWAA  programs 
operated  by  another  Substate  grantee, 
or  to  EDWAA  programs  operated  by  the 
Governor  (and  conversely).  This  item  is 
a  sub-breakout  of  Item  I.C. 
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Item  I.C.5.  Entered  Non-JTPA  Training 

Enter  the  number  of  terminees  who 
entered,  during  the  program  year, 
training  not  funded  with  JTPA  monies. 
This  item  is  a  sub-breakout  of  Item  l.C. 

Item  I.C.6.  All  Other  Terminations 

Enter  by  column  the  total  number  of 
participants  who  were  terminated  for 
reasons  other  than  those  in  Items  I.C.I. 
through  I.C.5.,  successful  or  otherwise, 
through  the  end  of  the  reporting  period. 

Section  II — Terminee  Performance 
Measures  Information.  Section  II 
displays  performance  measures/ 
parameters  information.  As  indicated 
previously,  data  reported  on 
characteristics  of  terminees  should  be 
based  on  information  collected  at  time 
of  eligibility  determination  unless 
otherwise  indicated. 

Governors  may  develop  any 
participant  record  which  meets  the 
requirements  of  Section  629.35(c)  and  (d) 
of  the  JTPA  regulations.  The  DOL/ETA 
Technical  Assistance  Guide:  The  JTPA 
Participant  Record,  dated  May  1983, 
may  be  used  as  a  reference. 

Line  Item  Definitions  and  Instructions 
Sex 

Line  1  Male 
Line  2  Female 

Distribute  the  terminees  according  to 
Sex.  The  sum  of  Lines  1  and  2  should 
equal  Item  l.C. 

Age 

Line  3  29  and  Under 
Line  4  30-44 
Line  5  45-54 
Line  6  55  and  Over 
Distribute  the  terminees  according  to 
Age.  The  sum  Lines  3  through  6  should 
equal  Item  l.C. 

Education  Status 

Line  7  Less  Than  High  School 
Line  8  High  School  Graduate  or 
Equivalent  (No  Post-High  School) 

Line  9  Post-High  School  Attendee 
Line  10  College  Graduate  and  Above 
Distribute  the  terminees  according  to 
Education  Status.  The  sum  of  Lines  7 
through  9  should  equal  Item  l.C.  NOTE: 
Line  10  is  a  sub-breakout  for  a  specific 
group  included  in  Line  9. 

Family  Status 

Line  11  Single  Head  of  Household  with 
Department(s)  Under  Age  18. 

Enter  the  total  number  of  terminees 
for  whom  the  above  Family  Status 
classification  applies. 

RACE/Ethnic  Group 

Line  12  White  (Not  Hispanic) 

Line  13  Black  (Not  Hispanic) 


Line  14  Hispanic 

Line  15  American  Indian  or  Alaskan 
Native 

Line  16  Asian  or  Pacific  Islander 
Distribute  the  terminees  according  to 
the  Race /Ethnic  Groups  listed  above. 

For  purposes  of  this  report,  Hawaiian 
Natives  are  to  be  recorded  as  “Asian  or 
Pacific  Islander”.  The  sum  of  Lines  12 
through  16  should  equal  Item  l.C. 

Other  Barriers  to  Employment 

Line  17  Limited  English  Language 
Proficiency 

Line  18  Handicapped 
Line  19  Reading  Skills  Below  7th 
Grade  Level 

Line  20  Economically  Disadvantaged 
Enter  the  total  number  of  terminees 
for  whom  each  of  the  above  Other 
Barriers  to  Employment  apply. 

Dislocated  Status 

Line  21  Terminated/Laid  Off 
Line  22  Plant  Closure/Substantial 
Layoff 

Line  23  Long-term  Unemployed 
Line  24  Previously  Self-^ployed 
Line  25  Additional  Dislocated  Worker 
(Displaced  Homemaker) 

Distribute  ther  terminees  according  to 
Dislocated  Status,  as  deHned  in  Section 
301(a)  of  the  Act  and  fiu*ther  debned  in 
20  CFR  631.3  of  the  regulations.  Lines  21 
through  25  are  mutually  exclusive  and 
the  sum  of  these  five  lines  should  equal 
Item  l.C.  Include  a  terminee  in  the  entry 
for  the  single  most  appropriate  of  the 
bve  status  lines  in  this  grouping  for 
which  s/he  qualibes. 

Benefits  Status 

Lien  26  U.  C.  (Unemployment 
Compensation)  Claimant 
Line  27  TRA  (Trade  Readjustment 
Assistance)  Claimant 
Enter  the  total  number  of  terminees 
for  whom  each  of  the  above  benefits 
status  classifications  apply. 

Labor  Force  Status 

Line  28  Unemployed:  15  or  More 
Weeks  of  Prior  26  Weeks 
Enter  the  total  number  of  terminees 
for  whom  the  above  Labor  Force  Status 
classification  applies. 

Veteran  Status 

Line  29  Veteran  (Total) 

Line  30  Vietnam  Era 
Enter  the  total  number  of  terminees 
for  whom  each  of  the  above  Veterans 
classifications  apply,  as  defined  in 
Section  4  (26)(A)(B)  and  (D)  of  the  Act. 
Line  30  is  a  sub-breakout  for  a  specific 
group  included  in  Line  29. 


Other  Program  Information 

Line  31  Average  Weeks  Participated 

Enter  the  average  number  of  weeks  of 
participation  in  the  EDWAA  program 
for  all  terminees.  Weeks  of  participation 
include  the  period  from  the  date  an 
individual  becomes  a  participant  in 
EDWAA  through  the  date  of  a 
participant’s  last  receipt  of  Basic 
Readjustment  and/or  Retraining. 

Exclude  the  single  period  of  up  to  90 
days  during  which  an  individual  may 
remain  in  an  inactive  status  prior  to 
termination.  Time  in  inactive  status  for 
all  terminees  should  not  be  counted 
toward  the  actual  number  of  weeks 
participated.  Inactive  status  is  defined 
as  that  period  between  “last  receipt  of 
Basic  Readjustment  Services  and/or 
Retraining  under  EDWAA"  and  actual 
date  of  termination.  (See  Item  l.C.) 

To  calculate  this  entry:  Count  the 
number  of  days  participated  for  each 
terminee.  including  weekends,  from  the 
start  date  of  his/her  participation  in 
EDWAA  until  his/her  last  receipt  of 
Basic  Readjustment  Services  and/or 
Retraining  under  EDWAA.  Divide  this 
result  by  7.  This  will  give  the  number  of 
weeks  participated  for  that  terminee. 
Sum  all  the  terminees’  weeks  of 
participation  and  divide  the  result  by 
the  number  of  terminees,  as  entered  in 
Item  I.C.  This  entry  should  be  reported 
to  the  nearest  whole  week. 

Line  32  Average  Hourly  Wage — Pre- 

Program 

Enter  the  average  hourly  pre-EDWAA 
wage  of  all  terminees.  In  calculating  this 
average,  use  the  hourly  wage  from  the 
job  of  dislocation,  unless  that  job  ended 
more  than  52  weeks  before  the  date  of 
application  to  the  EDWAA  program.  If 
the  job  of  dislocation  ended  more  than 
52  weeks  prior  to  date  of  application  to 
the  EDWAA  program,  use  the  hourly 
wage  fi'om  the  most  recent  job,  if  any. 
Those  terminees  who  had  no 
employment  during  the  52  weeks 
immediately  before  EDWAA  should  be 
counted  as  “$0.00”  hourly  wage.  NO'TE: 
Record  the  number  of  individuals  with 
“$0.00”  hourly  wages  in  “Remarks”  on 
Part  A,  Page  2. 

To  calculate  this  entry:  Sum  the  pre¬ 
program  hourly  wage  for  all  terminees 
shown  in  Item  l.C.  Divide  the  result  by 
the  number  of  terminees  shown  in  Item 
l.C.  NOTE:  For  the  calculation,  use  the 
hourly  wage  regardless  of  whether  the 
individual  was  employed  full-  or  part- 
time. 

Line  33  Average  Hourly  Wage  at 

Termination 
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Enter  the  average  hourly  wage  at 
termination  for  the  total  number  of 
terminees  in  Items  LC.l.  through  I.C.3. 

To  calculate  this  entry:  Sum  the 
hourly  wage  at  termination  for  all  the 
terminees  shown  in  Items  I.Cl.  through 
I.C.3.  Divide  the  result  by  the  number  of 
terminees  shown  in  Items  I.C.I.  through 
I.C.3. 

Hourly  wage  includes  any  bonuses, 
tips,  gratuities  and  commissions  earned. 
Line  34  Total  Program  Costs  (Federal 

Funds) 

Enter  the  total  accrued  expenditures, 
through  the  end  of  the  reporting  period, 
of  the  funds  allocated  to  the  SSA  under 
Sections  302(c)(2)  and  302(d)  of  the  Act 
or  otherwise  distributed  by  the 
Governor  to  the  SSAs  under  Section 
302(c)(1)(E).  On  the  separate  WAPRs:  (1) 
covering  participants  and  terminees 
projects  funded  under  Section  302(c)(1); 
(2)  or  participants  and  terminees  in 
Secretary’s  National  Reserve  Grants 
projects  funded  under  Section  302(a)(2) 
of  roWAA,  enter  the  total  expenditures 
for  all  participants  and  terminees  served 
in  such  programs  through  the  end  of  the 
reporting  period.  Include  expenditures  of 
Federal  funds  only. 

Note. — ^Entries  will  be  made  to  the  nearest 
dollar.  Negative  entries  are  not  acceptable. 
The  WAHt  program  cost  data  will  be 
compiled  on  an  accrual  basis.  If  the 
recipient's  accounting  records  are  not 
normally  maintained  on  an  accrual  basis,  the 
accrual  information  should  be  developed 
through  an  analysis  of  the  records  on  hand  or 
on  the  basis  of  best  estimates. 

The  sum  of  the  entries  for  Line  34, 
Total  Program  Gosts,  of  the  WAHl  (i.e., 
total  for  the  State’s  SSAs  under 
EDWAA)  should  equal  the  entry  for  Gol. 
b.,  Line  22,  Total  Accrued  Gosts 
(Substate)  of  the  WQFR,  for  the  same 
recipient,  that  includes  the  Hnal  quarter 
of  the  same  program  year. 

Line  34  on  the  WAPR  for  the 
Governor’s  Statewide  activity  (Section 
302(c)(1)),  should  equal  Line  22  on  the 
WQFR  for  the  same  recipient  that 
includes  the  final  quarter  of  the  same 
program  year;  and  Line  34  on  the  WAPR 
for  the  Secretary’s  National  Reserve 
Grants  (Section  302(a)(2))  to  the  State 
should  equal  Line  16  on  that  WQFR. 
Line  35  Needs-Related  Payments 

Enter  the  total  accrued  expenditures 
for  needs-related  payments  to  eligible 
dislocated  workers  who  do  not  qualify 
or  have  ceased  to  qualify  for 
Unemployment  Gompensation,  in  order 
to  enable  such  workers  to  participate  in 
training  or  education  programs  under 
EDWAA  (Section  314(e)).  This  is  a  sub¬ 
breakout  of  Line  34. 

Line  36  Needs-Related  Recipients 


Enter  the  total  of  eligible  dislocated 
workers  who  received  the  needs-related 
payments,  as  entered  in  Line  35,  in  order 
to  enable  such  workers  to  participate  in 
training  or  education  programs  under 
EDWAA. 

Line  37  Total  Available  Federal  Funds 

Enter  the  total  Federal  funds  available 
for  the  EDWAA  program  described  on 
this  report  including  (1)  unexpended 
funds  carried  over  from  previous 
program  years,  (2)  funds  allocated  or 
awarded  for  this  program  year,  and  (3) 
any  reallocation  that  increased  or 
decreased  the  amount  of  funds  available 
for  expenditure  through  the  end  of  this 
reporting  period.  Entries  will  be  made  to 
the  nearest  dollar. 

Section  III— Follow-up  Information. 
Section  in  displays  information  based 
on  follow-up  data  which  must  be 
collected  through  participant  contact  to 
determine  an  individual’s  labor  force 
status  and  earnings,  if  any,  during  the 
13th  full  calendar  week  after 
termination  and  the  number  of  weeks 
s/he  was  employed  during  the  13-week 
period.  Follow-up  data  should  be 
collected  from  participants  whose  13th 
full  calendar  week  after  termination 
ends  during  the  program  year  (the 
follow-up  group).  Thus,  follow-up  will  be 
conducted  for  individuals  who  terminate 
during  the  first  three  quarters  of  the 
program  year  and  the  last  quarter  of  the 
previous  program  year. 

In  order  to  ensure  consistency  of  data 
collection  and  to  guarantee  the  quality 
of  the  follow-up  information,  follow-up 
procedures  must  satisfy  certain  criteria. 
(See  the  Follow-up  Guidelines  included 
in  these  WAPR  instructions.  Appendix 
A.)  Other  procedures  used  to  collect  the 
follow-up  data  are  at  the  discretion  of 
the  Governors. 

Note. — Every  precaution  must  be  taken  to 
prevent  a  “response  bias”  which  could  arise 
because  it  may  be  easier  to  contact 
participants  who  were  employed  at 
termination  than  those  who  were  not  and 
because  those  who  entered  employment  at 
termination  are  more  likely  to  be  employed  at 
follow-up.  Special  procedures  have  been 
developed  by  which  SSAs  and  States  can 
monitor  response  bias.  If  your  response  rates 
for  those  who  were  and  were  not  employed 
at  termination  differ  by  more  than  S 
percentage  points,  the  follow-up  entries  for 
the  WAPR  must  be  calculated  using  the 
“Worksheet  for  Adjusting  Follow-up 
Performance  Measures"  in  the  Follow-up 
Technical  Assistance  Guide.  If  the  response 
rates  differ  by  5  percentage  points  or  less,  the 
following  instructions  for  completing  Lines 
38-42  may  be  used. 

Line  38  Employment  Rate  at  Follow-up 

Enter  the  employment  rate  at  follow¬ 
up. 


Galculate  the  employment  rate  by 
dividing  the  total  number  of  respondents 
who  were  employed  (full-time  or  part- 
time)  during  the  13th  full  calendar  week 
after  termination  by  the  total  number  of 
respondents  (i.e.,  terminees  who 
completed  follow-up  interviews).  Then 
multiply  the  result  by  100.  This  entry 
should  be  reported  to  the  nearest  one 
decimal  (00.0). 

Line  39  Average  Hourly  Wage  at 

Follow-up 

Enter  the  average  hourly  wage  of 
those  employed  (full-time  or  part-time) 
at  follow-up. 

To  calculate  this  entry:  Sum  the 
hourly  wage  of  each  respondent 
employed  at  follow-up:  and,  if 
appropriate,  add  tips,  overtime,  bonuses, 
etc.  Divide  the  sum  of  hourly  wage  for 
all  respondents  employed  during  the 
13th  full  calendar  week  after 
termination  by  the  number  of 
respondents  employed  at  the  time  of 
follow-up.  Respondents  not  employed  at 
follow-up  are  not  included  in  this 
average.  This  entry  should  be  reported 
to  the  nearest  whole  dollar. 

Weekly  earnings  include  any  wages, 
bonuses,  tips,  gratuities,  commissions 
and  overtime  pay  earned. 

Line  40  Average  Number  of  Weeks 

Worked  in  Follow-up  Period 

Enter  the  average  number  of  weeks 
worked  in  follow-up  period. 

To  calculate  the  average  number  of 
weeks  worked  (full-time  or  part-time), 
divide  the  sum  of  the  number  of  weeks 
worked  during  the  13  full  calendar 
weeks  after  termination  for  all 
respondents  who  worked,  by  the  total 
number  of  all  respondents,  whether  or 
not  they  worked  any  time  during  this  13- 
week  follow-up  period.  This  entry 
should  be  reported  to  the  nearest  one 
decimal  (00.0). 

Line  41  Sample  Size 

Enter  by  column  the  size  of  the  actual 
sample  selected  to  be  contacted  for 
follow-up. 

Note. — If  oversampling  was  used,  the 
sample  size  should  include  all  those  selected, 
not  just  the  required  minimum  sample  size. 
Those  deceased  or  severely  incapacitated  to 
the  point  of  being  unable  to  respond  at 
follow-up  may  be  excluded  from  the  sample 
size. 

Line  42  Response  Rate 

Enter  the  overall  response  rate,  i.e., 
the  percentage  of  complete  surveys 
obtained. 

To  calculate  the  overall  response  rate, 
divide  the  number  of  terminees  with 
complete  follow-up  information  by  the 
total  number  of  terminees  included  in 


Federal  Register  /  Vol.  53.  No.  239  /  Tuesday.  December  13,  1988  /  Notices 


50127 


the  follow-up  sample  (Line  45)  and 
multiply  by  100.  This  entry  should  be 
reported  to  the  nearest  whole  percent. 

Note. — Complete  follow-up  information 
consists  of  substantive  answers  to  the 
required  follow-up  questions  and  may  not 
include  "don’t  know",  “no  answer"  or  “don’t 
remember". 

Section  IV— Retraining/Basic 
Readjustment  Services.  Section  IV 
displays  information  relevant  to 
program  activities. 

Line  43  Received  Basic  Readjustment 
Services  ONLY 

Enter  the  total  number  of  terminees, 
regardless  of  type  of  termination,  who 
received  Basic  Readjustment  Services 
ONLY,  as  indicated  in  Section  314(c)  of 
the  Act. 

Note. — Individuals  who  receive  only 
outreach  and/or  intake  and  initial 
assessment  services  are  not  participants/ 
terminees. 

Line  44  Received  ANY  Retraining 
Activity 

Line  45  Less  than  26  Weeks 
Line  46  26-51  Weeks 
Line  47  52  or  More  Weeks 
Enter  the  total  number  of  terminees, 
regardless  of  type  of  termination,  who 
received  ANY  Retraining  activity 
included  in  Section  314(d)  of  the  Act. 
Lines  45-47  are  sub-breakouts  of  Line  44 
and  should  be  used  to  distribute 
terminees  who  received  ANY  Retraining 
activity  by  actual  length  of  stay  in  all 
Retraining  activities,  whether  or  not 
such  Retraining  was  completed.  These 
terminees  may  or  may  not  have  received 
Basic  Readjustment  Services.  The  sum 
of  Lines  45-47  should  equal  Line  44. 

Line  48  Completed  Classroom 
Training:  Basic  Education 
Line  49  Completed  Classroom 
Training:  Occupational  Skills 
Line  50  Completed  On-the-job  Training 
Line  51  Attained  GED 
Enter  the  total  number  of  terminees 
for  which  each  of  these  Retraining 
completion/attainment  classifications 
apply.  A  terminee  should  be  included  in 
ail  appropriate  categories. 

Note. — Basic  Education  in  Line  48  includes 
remedial  reading,  writing,  mathematics  and/ 
or  English  for  non-English  speakers.  Attained 
GED  in  line  51  includes  the  attainment  of  a 
GED  or  a  high  school  diploma  upon 
completion  of  any  training. 

Part  B.  Rapid  Response  Activities 

This  part  is  to  be  completed  on  a 
single  form  for  all  EDWAA  Rapid 
Response  activities  in  the  State  and  is  to 
be  submitted  only  with  the  Governor’s 
Statewide  Part  A  report  (section 
302(c)(1)).  This  part  provides  a  summary 
of  Rapid  Response  activities,  on  a 
statewide  basis,  from  the  beginning  of 


the  program  year  through  the  end  of  the 
reporting  period.  Entries  are  to  be  made 
as  follows: 

Line  52  WARN  Notices  Received 
Enter  the  number  of  notices  received 
under  the  Worker  Adjustment  and 
Retraining  Notification  Act  (WARN)  by 
the  State  Dislocated  Worker  Unit  h-om 
the  beginning  of  the  program  year. 

Line  53  Number  of  Rapid  Response 
Contacts 

Enter  the  number  of  on-site  rapid 
response  contacts  with  employer  and 
employee  representatives,  preferably 
within  48  hours,  after  the  Dislocated 
Worker  Unit  became  aware  of  a  current 
or  projected  closure  or  substantial 
layoff.  The  purpose  of  such  contacts  are 
to  1)  provide  information  on  and 
facilitate  access  to  available  public 
programs  and  services  and  2)  provide 
emergency  assistance  adapted  to  the 
particular  closure  or  layoff.  (Section 
314(b)(1)(A)). 

Line  54  1-49  Affected  Employees 
Line  55  50-499  Affected  Employees 
Line  56  500  or  More  Affected 
Employees 

Distribute  by  group,  the  number  of 
Affected  Employees  included  in  the 
current  or  projected  permanent  closure 
or  substantial  layoff  to  which  a  rapid 
response  contact  was  made,  as  reported 
in  Une  53.  The  sum  of  the  entries  for 
Lines  54  through  56  should  equal  Line  53. 

Note. — The  entry  for  line  53  should  be  the 
same  or  greater  than  the  entry  for  Line  52. 
Line  57  Number  of  Labor-Management 
Committees  Formed 
Enter  the  number  of  labor- 
management  committees  formed  through 
efforts  of  the  dislocated  worker  unit. 
These  committees  may  or  may  not  have 
been  formed  in  response  to  an 
announcement  of  a  current  or  projected 
permanent  closure  or  substantial  layoff. 
(Section  314(b)(1)(B)) 

Line  58  Number  of  Assessments  for 
Conducting  a  Plant  Purchase  Study 
Enter  the  number  of  situations 
involving  an  impending  permanent 
closure  or  substantial  layoff  in  which 
the  State  provided  EDWAA  funds, 
where  other  public  or  private  sources 
were  not  expeditiously  available,  for  a 
preliminary  assessment  of  the 
advisability  of  conducting  a 
comprehensive  study  exploring  the 
feasibility  of  having  a  company  or 
group,  including  the  workers,  purchase 
the  plant  and  continue  its  operation. 
(Section  314(b)(2)) 

Line  59  Accrued  Costs  for 
Assessments 

Enter  the  accrued  costs  of  EDWAA 
funds  provided  by  the  State  for  the 


preliminary  assessments  in  Line  58. 
Entries  will  be  made  to  the  nearest 
whole  dollar. 

Part  C.  Secretary's  National  Reserve 
Program  Summary 

This  part  is  to  be  completed  on  a 
single  form  and  is  to  be  submitted  only 
with  the  Statewide  Part  A  report  for 
Secretary's  National  Reserve  Grants 
activity  for  all  projects  in  the  State 
operated  with  Section  302(a)(2)  funds. 

This  part  provides  a  summary  of 
program  activity  supported  with 
Secretary’s  National  Reserve  funds 
through  the  end  of  the  reporting  period. 
Entries  are  to  be  made  as  follows: 

Line  60  Total  Federal  Funds  Available 
Enter  the  total  Federal  funds  available 
for  expenditure  during  the  current 
program  year.  This  includes  the  current 
year  Secretary’s  National  Reserve  funds 
and  imexpected  National  Reserve  funds 
from  prior  years  available  for 
expenditure  during  the  current  year. 
Entries  will  be  made  to  the  nearest 
dollar. 

Note. — Line  60  on  this  report  should  equal 
Line  12  on  the  WQFR,  for  the  same  recipient, 
that  includes  the  hnal  quarter  of  the  same 
program  year. 

Line  61  Total  Accrued  Costs 
Enter  the  total  actual  accrued  costs 
during  the  report  period,  without  regard 
to  the  year  the  funds  were  distributed  to 
projects.  This  line  is  the  sum  of  Lines  62 
through  67.  Entries  will  be  made  to  the 
nearest  whole  dollar. 

Note. — Line  61  on  this  report  should  equal 
Part  A,  Line  34  on  this  report  and  Line  16  on 
the  WQFR,  for  the  same  recipient  that 
includes  the  final  quarter  of  the  same 
program  year. 

Line  62  Rapid  Response 
Enter  the  accrued  costs  that  can  be 
allocated  to  the  Rapid  Reponse  services 
cost  category  (20  CFR  631.13(b))  under 
the  Governor’s  Reserve  column  only. 
This  line  is  a  sub-breakout  of  Line  61. 
Line  63  Basic  Readjustment 
Enter  the  accrued  costs  that  can  be 
allocated  to  the  Basic  Readjustment 
services  cost  category  (20  CFR 
631.13(c)).  This  is  a  sub-breakout  of  Line 
61. 

Line  64  Retraining 
Enter  the  accrued  costs  that  can  be 
allocated  to  the  Retraining  services  cost 
category  (20  CFR  631.13(d)).  This  line  is 
a  sub-breakout  of  Line  61. 

Line  65  Needs-Related  Payments 
Enter  the  accrued  costs  that  can  be 
allocated  to  the  Needs-Related 
Payments  cost  category  (20  CFR 
631.13(e)).  This  line  is  a  sub-breakout  of 
Line  61. 


50128 


Federal  Register  /  Vol.  53,  No.  239  /  Tuesday.  December  13,  1988  /  Notices 


Line  68  Supportive  Services 

Enter  the  accrued  costs  that  can  be 
allocated  to  the  Supportive  Services  cost 
category  (20  CFR  631.13(f))-  This  line  is  a 
sub-breakout  of  Line  61. 

Line  67  Administration 

Enter  the  accrued  costs  that  can  be 
allocated  to  the  Administration  cost 
category  (20  CFR  631.13(g)).  This  line  is 
a  sub-breakout  of  Line  61. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  97  hours  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
burden  to  the  OHice  of  Information 
Management,  Department  of  Labor, 
Room  N-1301, 200  Constitution  Avenue, 
NW.,  Washington,  DC  20210;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project 
(1205-  ),  Washington,  DC  20503. 

Appendix  A 

FoUow-up  Guidelines 

To  ensure  consistent  data  collection 
and  as  accurate  information  as  possible, 
procedures  used  to  obtain  follow-up 
information  must  satisfy  the  following 
criteria: 

•  Participant  contact  should  be 
conducted  by  telephone  or  in  person. 
Mail  questionnaires  may  be  used  in 
those  cases  where  an  individual  does 
not  have  a  telephone  or  cannot  be 
reached. 

•  Participant  contact  must  occur  as 
soon  as  possible  after  the  13th  full 
calendar  week  after  termination  but  no 
later  than  the  17th  calendar  week  after 
termination. 

•  Data  reported  are  to  reflect  the 
individual's  labor  force  status  and 
earnings  during  the  13th  full  calendar 
week  after  termination  and  the  number 
of  weeks  s/he  was  employed  throughout 
the  13-week  period  after  termination. 

•  Interview  questions  developed  by 
DOL  (see  following  Exhibit)  must  be 
used  to  determine  the  follow-up 
information  reported  on  the  WAPR. 
respondents  must  be  told  that 
responding  is  voluntary  and  that  , 
information  provided  by  them  will  be 
kept  conHdential.  Other  questions  may 
be  included  in  the  interview.  Attitudinal 
questions  may  precede  DOL  questions, 
but  questions  related  to  employment 
and  earnings  must  follow. 

•  Attempts  must  be  made  to  contact 
all  individuals  unless  terminee 
populations  are  large  enough!  to  use 
sampling. 


•  At  least  six  attempts  may  need  to 
be  made  to  contact  enough  individuals 
in  the  follow-up  group  to  obtain  the 
required  response  rate. 

•  For  each  SSA  and  for  Statewide 
and  National  Reserve  reports  (WAPR), 
minimiun  response  rates  of  70%  are 
required  for  each  of  the  following  two 
groups  of  dislocated  workers:  those  who 
entered  employment  at  termination  and 
those  who  did  not  enter  employment  at 
termination.  The  response  rate  is 
calculated  as  the  number  of  terminees 
with  complete  follow-up  information 
divided  by  the  total  number  of  terminees 
included  in  the  group  eligible  for  follow¬ 
up. 

Exhibit 

Minimum  Postprogram  Data  Collection 
Questions 

A.  I  want  to  ask  you  about  the  week 

starting  on  Sunday, _ ,  and  ending  on 

Saturday, _ ,  which  was  (last  week/ 

two/three/four  weeks  ago). 

1.  Did  you  do  any  work  for  pay  during 
that  week? 

_ Yes  (Go  to  2] 

_ No  [Go  to  C] 

2.  How  many  hours  did  you  work  in 
that  week? 

_ Hours 

3.  How  much  did  you  get  paid  per 
hour  in  that  week? 

_ Dollars  per  hour 

4.  How  much  extra,  if  any,  did  you 
earn  in  that  week  from  tips,  overtime, 
bonuses,  commissions,  or  any  work  you 
did  on  the  side,  before  deductions? 

_ Dollars 

B.  Now  1  want  to  ask  you  about  the 

entire  13  weeks  from  Sunday, _ _  to 

Saturday, _ _ 

5.  Including  the  week  we  just  talked 
about,  how  many  weeks  did  you  work  at 
all  for  pay  during  the  13-week  period? 

_ Weeks  [Go  to  end] 

Alternative  Questions 

C.  If  answered  “NO”  to  Question  1: 
Now  I  want  to  ask  you  about  the 

entire  13  weeks  from  Sunday, _ ,  to 

Saturday, _ _ 

6.  Did  you  do  any  work  for  pay  during 
that  13-week  period? 

_ Yes  [Go  to  7] 

- No  [Go  to  end] 

7.  How  many  weeks  did  you  do  any 
work  at  all  for  pay  during  that  13-week 
period? 

Sampling  Procedures 

Where  sampling  is  used  to  obtain 
participant  contact  information,  it  is 
necessary  to  have  a  system  which 
ensures  consistent  random  selection  of 


sample  participant  from  all  terminees  in 
the  group  requiring  follow-up. 

•  No  participant  in  the  follow-up 
group  may  be  arbitrarily  excluded  from 
the  sample. 

•  Procedures  used  to  select  the 
sample  must  conform  to  generally 
accepted  statistical  practice,  e.g.,  a  table 
of  random  numbers  or  other  random 
selection  techniques  must  be  used. 

•  The  sample  selected  for  contact 
must  meet  minimum  sample  size 
requirements  indicated  in  Table  1. 

The  use  of  sampling  will  depend  on 
whether  the  terminee  populations  are 
large  enough!  to  provide  estimates 
which  meet  minimum  statistical 
standards.  If  the  number  of  terminees 
for  whom  follow-up  is  required  is  less 
than  138,  sampling  cannot  be  used.  In 
such  cases  attempts  must  be  made  to 
contact  all  the  appropriate  terminees. 

Minimum  Sample  Sizes  for  Follow-up 

To  determine  the  minimum  number  of 
terminees  to  be  included  in  the  follow¬ 
up  sample,  refer  to  Table  1  in  the 
following  instructions.  Find  the  row  in 
the  left-hand  column  that  contains  the 
planned  number  of  dislocated  worker 
terminees.  The  required  minimum 
sample  size  is  given  in  the  middle 
column  of  that  row.  The  last  column 
gives  sampling  percentages  that  will 
assure  that  the  minimum  sample  size  is 
obtained. 

Correcting  for  Differences  in  Response 
Rates 

Different  response  rates  for  those 
terminees  who  entered  employment  at 
termination  and  those  who  did  not  are 
expected  to  bias  the  performance 
estimates  because  those  who  entered 
employment  at  termination  are  more 
likely  to  be  employed  at  follow-up.  It  is 
assumed  that  those  who  were  employed 
at  termination  are  easier  to  locate  than 
those  who  were  unemployed  because 
the  interviewer  has  more  contact 
sources  (e.g.,  name  of  employer).  The 
resulting  response  bias  can  artificially 
inflate  performance  results  at  follow-up. 

To  account  for  this  problem,  separate 
response  rates  should  be  calculated  for 
those  who  were  employed  at 
termination  and  for  those  who  were  not. 

If  the  response  rates  of  those 
employed  at  termination  and  those  not 
employed  differ  by  more  than  5 
percentage  points,  then  the  “Worksheet 
for  Adjusting  Follow-up  Performance 
Measures”  in  the  Follow-up  Technical 
Assistance  Guide  must  be  used  to 
correct  the  follow-up  measures. 
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Table  1.— Minimum  Sample  Sizes  for 
Follow-up 


Number  of  terminees 
in  followHjp  population 

Minimum 
sample  size 

Sampling 

percentages 

1  to  137 . . . 

All 

100 

138  to  149 . 

137 

94 

150  to  159 . 

143 

92 

160  to  169 . - . 

149 

89 

170  to  179 . 

154 

87 

180  to  189 _ 

159 

85 

190  fn  199 

164 

64 

200  to  224 . 

175 

82 

225  to  249 . . . 

185 

78 

250  to  274 _ _ 

194 

74 

275  to  299 . 

202 

71 

300  to  349 . 

217 

67 

350  to  399 . 

229 

62 

400  to  449 . 

240 

57 

450  to  499 . . . 

250 

53 

500  to  599 . 

265 

50 

600  to  749 . . . 

282 

44 

750  to  999 . 

302 

38 

1 ,000  to  1  499 

325 

30 

1,500  to  LS93 . 

338 

22 

2.000  to  2,999 . . . 

352 

17 

3,000  to  4,999 . 

364 

12 

383 

_ 

7.3 

Appendix  B — DeHnitions  of  Terms 
Necessary  for  Completion  of  Reports 

Employment/Training  Sen'ices 

Assessment — services  are  designed  to 
initially  determine  each  participant’s 
employability,  aptitudes,  abilities  and 
interests,  through  interviews,  testing  and 
counseling  to  achieve  the  applicant’s 
employment  related  goals. 

Follow-up — is  the  collection  of 
information  on  a  terminee's  employment 
situation  at  a  specified  period  after 
termination  from  the  program. 

Intake — includes  the  screening  of  an 
applicant  for  eligibility  and:  (1)  A 
determination  of  whether  the  program 
can  benefit  the  i.odividual;  (2)  an 
identification  of  the  employment  and 
training  activities  and  services  which 
would  be  appropriate  for  that  individual: 
(3)  a  determination  of  the  availability  of 
an  appropriate  employment  and  training 
activity:  (4)  a  decision  on  selection  for 
participation  and  (5)  the  dissemination 
of  information  on  the  program. 

Outreach — activity  involves  the 
collection,  publication  and 
dissemination  of  information  on 
program  services  directed  toward 
economically  disadvantaged  and  other 
individuals  eligible  to  receive  JTPA 
training  and  support  services. 

Education  Status 

Less  Than  High  School — An  adult  or 
youth:  (1)  who  is  not  attending  school 
full-time  and  has  not  received  a  high 
school  diploma  or  a  GED  certificate:  or 
(2)  who  has  not  received  a  high  school 
diploma  or  GED  certificate  and  is 
enrolled  full-time  in  an  elementary. 


secondary  or  postsecondary-level 
vocational,  technical,  or  academic 
school  or  is  between  school  terms  and 
intends  to  return  to  school. 

High  School  Graduate  or  Equivalent 
(No  Post-High  School) — An  Adult  or 
youth  who  has  received  a  high  school 
diploma  or  GED  Certificate,  but  who  has 
not  attended  any  postsecondary 
vocational,  technical,  or  academic 
school. 

Post  High  School  Attendee — An  adult 
or  youth  who  has  received  a  high  school 
diploma  or  GED  certificate  and  has 
attended  (or  is  attending]  any 
post.secondary-level  vocational, 
technical,  or  academic  school. 

College  Graduate — A  terminee  who 
has  received  a  degree  (usually  a  BA  or 
BS)  conferred  by  a  four-year  college, 
university  or  professional  school  or  an 
advanced  degree  from  one  of  these 
institutions. 

Family  Status 

Single  Head  of  Hausehold—A.  single, 
abandoned,  separated,  divorced  or 
widowed  individual  who  has 
responsibility  for  one  or  more  dependent 
children  under  age  18. 

Race/Ethnic  Group 

White  (Not  Hispanic} — A  person 
having  origins  in  any  of  the  original 
peoples  of  Europe,  North  Africa,  or  the 
Middle  East. 

Black  (Not  Hispanic} — A  person 
having  origins  in  any  of  the  black  racial 
groups  of  Africa. 

Hispanic — A  person  of  Mexican, 
Puerto  Rican,  Cuban,  Central  or  South 
American,  or  other  Spanish  culture  or 
origin  (including  Spain],  regardless  or 
race. 

Note. — Among  persons  from  Central  and 
South  American  countries,  only  those  who 
are  of  Spanish  origin,  descent,  or  culture 
should  be  included  in  the  Hispanic  category. 
Persons  from  Brazil,  Guiana,  and  Trinidad, 
for  example,  would  be  classified  according  to 
their  race,  and  would  not  necessarily  be 
included  in  the  1  lispanic  category.  Also,  the 
Portugese  should  be  excluded  from  the 
Hispanic  category  and  should  be  classified 
according  to  their  race. 

American  Indian  or  Alaskan  Native — 
A  person  having  origins  in  any  of  the 
original  peoples  of  North  America,  and 
who  maintains  cultural  identification 
through  tribal  affiliation  or  community 
recognition. 

Asian  or  Pacific  Islander — A  person 
having  origins  in  any  of  the  original 
peoples  of  the  Far  East,  Southeast  Asia, 
the  Indian  subcontinent  (e.g.,  India, 
Pakistan,  Bangladesh,  Sri  Lanka,  Nepal, 
Sikkim,  and  Bhutan],  or  the  Pacific 
Islands.  This  area  includes,  for  example, 
China,  Japan,  Korea,  the  Philippine 


Islands,  and  Samoa.  Hawaiian  natives 
are  to  be  recorded  as  Asian  or  Pacific 
Islanders. 

Other  Barriers  to  Employment 

Limited  English  Language 
Proficiency — Inability  of  an  applicant, 
whose  native  language  is  not  English,  to 
communicate  in  English,  resulting  in  a 
job  handicap. 

Handicapped  Individual— Any 
individual  who  has  a  physical  or  mental 
disability  which  for  such  individual 
constitutes  or  results  in  a  substantial 
handicap  to  employmient.  NOTE:  This 
definition  includes  disabled  veterans  for 
reporting  purposes. 

Reading  Skills  Below  7th  Grade 
Level — An  adult  or  youth  assessed  as 
having  English  reading  skills  below  the 
7th  grade  level  on  a  generally  accepted 
standardized  tesL 

Economically  Disadvantaged— An 
individual  who  (A]  receives,  or  is  a 
member  of  a  family  which  receives,  cash 
welfare  payments  under  a  Federal. 

State,  or  local  welfare  program:  (B)  has. 
or  is  a  member  of  a  family  which  has, 
received  a  total  family  income  for  the 
six-month  period  prior  to  application  for 
the  program  involved  (exclusive  of 
unemployment  compensation,  child 
support  payments,  and  welfare 
payments]  which,  in  relation  to  family 
size,  was  not  in  excess  of  the  higher  of 
(i]  the  poverty  level  determined  in 
accordance  with  criteria  established  by 
the  Director  of  the  Office  of 
Management  and  Budget,  or  (ii]  70 
percent  of  the  lower  living  s  .andard 
income  level:  (C]  is  receiving  food 
stamps  pursuant  to  the  Food  Stamp  Act 
of  1977:  (D]  is  a  foster  child  on  behalf  of 
whom  State  or  local  government 
payments  are  made:  or  (E]  in  cases 
permitted  by  regulations  of  the 
Secretary,  is  an  adult  handicapped 
individual  whose  own  income  meets  the 
requirements  of  clause  (A]  or  (B],  but 
who  is  a  member  of  a  family  whose 
income  does  not  meet  such 
requirements. 

Dislocated  Status 

Previously  Self-Employed — An 
individual  is  to  be  considered  self- 
employed  if  he/she  has  established  a 
business  which  meets  at  a  minimum  the 
definition  contained  in  IRS  Publication 
No.  334,  Tax  Guide  for  Small  Business 
Part  I  (i.e.,  A  business  is  an  activity 
entered  into  for  the  purpose  of  making  a 
profit.  Two  characteristic  elements  of  a 
business  are  regularity  of  activities  and 
transactions  and  the  production  of 
income.].  When  a  State  or  local  statute 
contains  stricter  requirements  for 
determining  the  existence  of  a  business. 
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that  statute  should  be  followed.  (Self- 
employed  individuals  include  farmers 
and  ranchers.) 

Additional  Dislocated  Worker 
(Displaced  Homemaker} — An  individual 
whom: 

(A)  Was  a  fulltime  homemaker  for  a 
substantial  number  of  years;  and 

(B)  Derived  the  substantial  share  of 
his  or  her  support  from: 

(i)  A  spouse  and  no  longer  receives 
such  support  due  to  the  death,  divorce, 
permanent  disability  of,  or  permanent 
separation  from  the  spouse:  or 

(ii)  Public  assistance  on  account  of 
dependents  in  the  home  and  no  longer 
receives  such  support. 

Benefits  Status 

Unemployment  Compensation 
Claimant — Any  individual  who  has  filed 
a  claim  and  has  been  determined 
monetarily  eligible  for  beneHt  payments 
under  one  or  more  State  or  Federal 
unemployment  compensation  programs, 
and  who  has  not  exhausted  beneRt 
rights  or  whose  benefit  year  has  not 
ended. 

Trade  Readjustment  Assistance 
Claimant — Any  individual  who  has  filed 
a  claim  and  has  been  determined 
monetarily  eligible  for  beneBt  payments 
under  the  TAA  program,  and  who  has 
received,  or  is  receiving,  or  during  the 
course  of  participation  in  EDWAA 
begins  to  receive,  such  beneht 
payments. 

Labor  Force  Status 

Unemployed:  15  or  More  Weeks  of 
Prior  26  Weeks — An  individual  who  is 
unemployed  at  the  time  of  eligibility 
determination  and  has  been  unemployed 
for  any  15  or  more  of  the  26  weeks 
immediately  prior  to  such  determination, 
has  made  speciHc  efforts  to  Hnd  a  job 
throughout  the  period  of  unemployment, 
and  is  not  classiHed  as  “Not  in  Labor 
Force". 

Veteran  Status 

Veteran — An  individual  who  served 
in  the  active  military,  naval,  or  air 


service  (of  the  U.S.),  and  who  was 
discharged  or  released  therefore  under 
conditions  other  than  dishonorable. 

Note. — ^The  term  “active"  means  full-time 
duty  in  the  Armed  Forces,  other  than  duty  for 
training  in  the  reserves  or  National  Guard. 
Any  period  of  duty  for  training  in  the 
reserves  or  National  Guard,  including 
authorized  travel,  during  which  an  individual 
was  disabled  from  a  disease  or  injury 
incurred  or  aggravated  in  the  line  of  duty,  is 
considered  “active"  duty. 

Vietnam-Era  Veteran — A  veteran,  any 
part  of  whose  active  military,  naval,  or 
air  service  occured  between  August  5, 
1964  and  May  7, 1975. 

Program  Costs 

Accrued  Expenditures — ^The 
allowable  charges  incurred  during  the 
program  year  to  date  requiring  provision 
of  funds  for:  (1)  Goods  and  other 
tangible  property  received;  and  (2)  costs 
of  services  performed  by  employees, 
contractors,  subrecipients,  and  other 
payees. 

Note. — ^These  charges  do  not  include 
“resources  on  order",  i.e.,  amounts  for 
contracts,  purchase  orders  and  other 
obligations  for  which  goods  and/or  services 
have  not  been  received. 

Worker  Adjustment  Program  Quarterly 
Financial  Report  (ETA  9020) 

1.  Purpose 

The  Worker  Adjustment  Program 
Quarterly  Financial  Report  (WQFR)  for 
the  Economic  Dislocation  and  Worker 
Adjustment  Assisatnce  (EDWAA) 
program  displays  data  on  fund 
availability,  accrued  costs,  total 
participants,  and  total  terminations  on  a 
cumulative  quarterly  basis.  These  data 
will  be  used  to  determine  levels  of 
program  service  and  expenditures  for 
State  and  total  substate  grantees. 
Selected  information  will  be  aggregated 
to  provide  quantitative  program 
accomplishments  on  a  State  and 
national  basis.  Reallotment  of  formula 
funds,  pursuant  to  Section  303  of 


EDWAA,  will  be  based  on  these 
expenditure  reports. 

These  reporting  requirements  have 
been  approved  by  the  Offlce  of 
Management  and  Budget  (0MB) 
according  to  the  Paperwork  Reduction 
Act  of  1980,  as  amended,  under  0MB 
Approval  No. _ _ 

2.  General  Instructions 

A  single  WQFR  covering  EDWAA 
programs  will  be  submitted  by  the 
Governor  on  a  Statewide  basis.  Entries 
are  to  be  cumulative  for  the  program 
year  to  date.  Each  report  period  begins 
on  the  start  date  of  each  program  year, 
as  stated  in  Section  161  of  the  Job 
Training  Partnership  Act,  Reports  are 
due  in  the  National  office  no  later  than 
thirty  (30)  days  after  the  end  of  each 
program  quarter  (i.e.,  submitted  no  later 
than  10/31;  1/31;  4/30;  and  7/31). 

Two  copies  of  each  WFQR  are  to  be 
provided  to:  U.S.  Department  of  Labor, 
ETA,  Attention:  TSVR — Room  S-5306, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

An  additional  copy  of  each  WQFR  is 
to  be  provided  to  the  appropriate 
Regional  Administrator  for  Employment 
and  Training  in  the  DOL  Regional  Office 
that  includes  the  State  in  which  the 
JTPA  recipient  is  located. 

Recipients  may  determine  whether  the 
report  is  submitted  on  this  form  or  as  a 
computer  printout,  with  data  arrayed  as 
indicated  in  this  format,  including 
identification  and  signature  blocks. 

Note:  The  current  JTPA  Semiannual 
Status  Report  (JSSR,  ETA  9009)  is  to 
continue  to  be  used  for  Title  III  funds 
allotted  to  States  for  Program  Year  (PY) 
1988  and  earlier  that  are  expended 
under  regulations  published  in  the 
Federal  Register  on  February  12, 1988. 
The  WQFR  is  to  be  used  beginning  July 
1, 1989,  for  all  funds  expended  under  the 
EDWAA  provisions. 

3.  Facsimile  of  Form 

See  the  following  pages. 
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WORKER  ADJUSTMENT  PROGRAM 
Quarterly  Financial  Report  (UQFR) 


a.  State  Name  and  Address  b.  Governor/Secretary  Agreement  Number  | 

1 


I  c.  Report  Period 
I  From:  To: 


1  SECTION  1:  FORMULA  ALLOTMENT  AND  REALLOTMENT  TO  THE  STATE  | 

1 

1  Total  Availability 

1  1 

1  2. 

1  Current  Year  Allotment 

1  1  \\\\\\\\\\\\\\\ 

1  3. 

1  Reallotted  Funds  | 

1  \\\\\\\\\V\\\|  \\\\\\\\\\\\\\\ 

1 

1  Unexpended  Prior  Year  Funds 

1  1  \\\\\\\\\\\\\\\ 

1  5. 

1  Unexpended  Previous  Year  Funds 

1  1  \\\\\\\\\\\\\\\ 

1  6. 

1  Total  Accrued  Expenditures 

1  1 

1  7. 

1  Current  Year  Allotment 

1  1  \\\\\\\\\\\\\\\ 

1  8- 

1  Prior  Year  Allotment 

1  1  \\\\\\\\\\\\\\\ 

9.  I  Previous  Year  Allotment  |  |  WWWWWWWS 


SECTION  II:  FUNDS  RESERVED  FOR  SUBSTATE  GRANTEES  IN  NEED  | 


1  10.  1 

Current  Year  Funds  Reserved 

1  1 

1 11- 1 

Reserve  Funds  Distributed 

to  Substate  Grantees 

1  1  \\\\\\\\\\\\\\\ 

1  SECTION  III:  SECRETARY'S  NATIONAL 

RESERVE  GRANTS  TO  THE 

STATE 

1 

1  12.  1 

Total  Funds  Available 

I  1 

1  13.  1 

Current  Year  Grants 

1  1  \\\\\\\\\\\\\\\ 

1  1^*  1 

Prior  Year  Grants 

1  1  \\\\\\\\\\\\\\\ 

1  13.  1 

Previous  Year  Grants 

1  1  \\\\\\\\\\\\\\\ 

1  16.  1 

Total  Accrued  Expenditures 

1  1 

1  17.  1 

Current  Year  Grants 

1  1  \\\\\\\\\\\\\\\ 

1  10-  1 

Prior  Year  Grants 

1  1  \\\\\\\\\\\\\\\ 

1  19.  1 

Previous  Year  Grants 

1  1  \\\\\\\\\\\\\\\ 

1 

1 

Signature  and  Title 

1 

Date 

1  f.  Telephone  No.  I 

!  1 

Page 

1  of  2 

ETA  9020  (January,  1989} 
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c.  Report  Period 
From: 


SECTION  IV:  PROGRAM  SUMMARY 


Total  Federal  Funds  Available 


a. 

Governor's 

Reserve 


Governor's  Substate  Discretionary  Allocations 


Total  Accrued  Costs 


Rapid  Response 


Basic  Readjustment 


Retraining 


Needs-Related  Payments 


Supportive  Services 


Adnini strati on 


Total  Participants 


I  \\\\\\\\\\\\\\\ 


I  \\\\\\\\\\\\\\\ 
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4.  Instructions  for  Completing  the 
Worker  Adjustment  Program  Quarterly 
Financial  Report 

a.  State  Name  and  Address.  Enter  the 
name  and  address  of  the  recipient. 

b.  Governor/Secretary  Agreement 
Number.  Enter  the  recipient's  Governor/ 
Secretary  Agreement  number,  as 
assigned  by  ETA  in  a  separate  issuance. 

c.  Repart  Period.  Enter  in  “From”  the 
beginning  date  of  the  designated  JTPA 
program  year,  and  enter  in  ‘To”  the 
ending  date  of  the  report  period,  as 
specified  above. 

d.  Signature  and  Title  (at  bottom  of 
page).  The  authorized  official  of  the 
Governor  signs  here  and  enters  his  or 
her  title. 

e.  Date.  Enter  the  date  the  report  was 
signed  by  the  authorized  ofhcial. 

f.  Telephone  No.  Enter  the  area  code 
and  telephone  number  of  the  authorized 
ofHcial. 

Special  Note:  All  availability  and 
expenditures  entries  on  the  WQFR  will 
be  made  to  the  nearest  dollar.  This 
information  is  to  be  completed 
cumulatively  for  the  end  of  each 
program  quarter  from  the  beginning  of 
the  program  year.  Expenditures  reported 
on  the  WQFR  will  be  compiled  on  an 
accrual  basis.  If  the  recipient's 
accounting  records  are  not  normally 
maintained  on  an  accrual  basis,  the 
accrual  information  should  be 
developed  through  an  analysis  of  the 
records  on  hand  or  on  the  basis  of  best 
estimates. 

Section  1— Formula  Allotment  and 
Reallotment  to  the  State 

Line  1  Total  Availability 

Enter  the  total  funds  available  for  the 
EDWAA  program  that  were  allotted  by 
formula,  including  (1)  funds  allotted  for 
this  program  year  pursuant  to  Section 
302(a)(1);  (2)  unexpended  formula- 
allotted  funds  carried  over  from  earlier 
program  years;  and  (3)  any  reallotment 
that  increased  or  decreased  the  amount 
of  formula  funds  available  for 
expenditure  through  the  end  of  the 
reporting  period  pursuant  to  Section  303. 
NOTE:  This  line  is  the  sum  of  Lines  2, 4 
and  5. 

Line  2  Current  Year  Allotment 

Enter  the  total  formula-allotted  funds 
for  this  program  year.  Include  any 
reallotment  that  affected  the  amount  of 
funds  available. 

Line  3  Reallotted  Funds 

Enter  any  reallotment  that  increased 
or  decreased  the  amount  of  formula 
funds  available  for  expenditure  through 
the  end  of  the  reporting  period.  This  line 
is  a  sub-breakout  of  Line  2.  NOTE: 


Respondents  must  indicate  either  a  plus 
(-i-)  or  a  minus  (  — ). 

Line  4  Unexpended  Prior  Year  Funds 

Enter  the  total  unexpended  funds,  if 
any,  from  last  year's  formula  allotment 
(including  reallotted  funds,  if  any)  that 
were  carried  in  for  use  in  the  current 
program  year. 

Line  5  Unexpended  Previous  Year 
Funds 

Enter  the  total  unexpended  funds,  if 
any,  from  last  year's  formula  allotment 
(including  reallotted  funds,  if  any)  for 
the  year  before  last  year  (i.e.,  2  years 
before  this  program  year)  that  were 
carried  in  for  use  in  the  current  program 
year. 

Line  6  Total  Accrued  Expenditures 

Enter  the  total  accrued  expenditures 
for  formula  funded  EDWAA  programs. 
Include  accrued  expenditures  of  funds 
available  from  allotments  for  the 
current,  prior  and  previous  program 
years.  This  line  is  the  sum  of  Lines  7, 8 
and  9. 

“Accrued  Expenditures”  are  the 
allowable  charges  incurred  during  the 
program  year  to  date  requiring  provision 
of  funds  fon  (1)  Goods  and  other 
tangible  property  received;  and  (2)  costs 
of  services  performed  by  employees, 
contractors,  subrecipients,  and  other 
payees.  These  charges  do  not  include 
“resources  on  order”  (i.e.,  amounts  for 
contracts,  pruchase  orders  and  other 
obligations  for  which  the  goods  and/or 
services  have  not  yet  been  received). 

Line  7  Current  Year  Allotment 
Line  8  Prior  Year  Allotment 
Line  9  Previous  Year  Allotment 

Distribute  the  total  actual 
expenditures  during  this  report  period 
included  in  Line  6  by  current  year,  prior 
year,  or  previous  year  fund  source. 

Section  11— Funds  Reserved  for  Substate 
Grantees  in  Need 

Line  10  Current  Year  Funds  Reserved 

Enter  the  current  program  year 
Section  302(c)(2)  funds  reserved  by  the 
Governor  for  distribution  to  substate 
grantees  in  need. 

Line  11  Reserve  Funds  Distributed  to 
Substate  Grantees 

Enter  the  amount  of  current  year 
Section  302(c)(2)  funds  that  have  been 
distributed  to  substate  grantees  in  need 
through  the  end  of  the  report  period. 
This  line  is  a  sub-breakout  of  Line  10. 


Section  III— Secretary's  National 
Reserve  Grants  to  the  State 

Line  12  Total  Funds  Available 

Enter  the  amount  of  Section  302(a)(2) 
funds  received  from  the  Secretary's 
National  Reserve  that  were  available  for 
expenditure  during  the  current  program 
year.  This  line  is  the  sum  of  Lines  13 
through  15. 

Line  13  Current  Year  Grants 
Line  14  Prior  Year  Grants 
Line  15  Previous  Year  Grants 

Enter  by  current,  prior  or  previous 
year  the  total  National  Reserve  funds 
awarded  to  the  State  during  that  year 
which  remained  available  for 
expenditure  during  the  current  program 
year. 

Line  16  Total  Accrued  Expenditures 

Enter  the  total  actual  section  302(a)(2) 
accrued  expenditures  for  projects  using 
these  funds.  This  line  is  the  sum  of  Lines 
17  through  19. 

Line  17  Current  Year  Grants 
Line  18  Prior  Year  Grants 
Line  19  Previous  Year  Grants 

Distribute  the  total  actual 
expenditures  during  this  report  period 
by  current  year,  prior  year  or  previous 
year  according  to  when  the  National 
Reserve  Grants  were  awarded  to  the 
State. 

Section  IV— Program  Summary 

This  section  provides  a  summary  of 
program  activity  supported  with 
formula-allotted  funds  at  the  State  and 
substate  levels  through  the  end  of  the 
reporting  period.  Entries  are  to  be  made 
under  the  appropriate  column  heading 
as  follows: 

a.  Governor's  Reserve 

All  entries  in  this  column  refer  to 
activities  and  services  administered  by 
the  Governor  pursuant  to  section 
302(c)(1). 

b.  Substate 

All  entries  in  this  column  refer  to 
activities  and  services  administered  by 
the  substate  grantees  pursuant  to 
section  302(d)  as  well  as  section 
302(c)(1)(E)  and  302(c)(2). 

Line  20  Total  Federal  Funds  Available 

Enter  the  total  Federal  funds  available 
for  expenditure  during  the  current 
program  year.  This  includes  the  current 
year  formula  allotment,  reallotted  and 
reallocated  funds,  and  unexpended 
formula-allotted  funds  from  prior  or 
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previous  years  that  are  available  for 
expenditure  during  the  current  year. 

Line  21  Governor's  Substate 
Discretionary  Allocations 

Enter  the  total  funds  allocated  by  the 
Governor  to  substate  grantees  pursuant 
to  section  302(c)(l](E]  under  the 
Governor’s  Reserve  column  only.  This  is 
a  sub-breakout  of  Line  20.  Since  these 
funds  are  not  available  for  expenditure 
by  the  Governor,  they  are  not  included 
in  the  Governor’s  Reserve  costs 
identified  in  Lines  22  through  28,  nor  the 
Governor’s  Reserve  participants  and 
terminations  in  Lines  29  and  30.  These 
funds  are  to  be  included  in  the  Program 
Summary  under  the  Substate  column  for 
Lines  20  through  28.  The  sum  of  entries 
in  Columns  a  and  b  on  Line  20  minus 
this  entry  should  equal  the  Total 
Availability  on  Line  1. 

Line  22  Total  Accrued  Costs 

Enter  the  total  actual  accrued  costs 
during  the  report  period,  without  regard 
to  the  year  the  funds  were  allotted  to  the 
State  or  allocated  to  State  or  substate 
grantees.  The  sum  of  the  entries  in  the 
two  columns  on  Line  22  should  be  equal 
to  Total  Accrued  Expenditures  on  Line 
6.  This  line  is  the  sum  of  Lines  23 
through  28. 

Line  23  Rapid  Response 

Enter  the  accrued  costs  allocable  to 
the  Rapid  Response  services  cost 
category  (20  CFR  632.13(b))  under  the 
Governor’s  Reserve  column  only.  This 
line  is  a  sub-breakout  of  Line  22. 

Line  24  Basic  Readjustment 

Enter  the  accrued  costs  allocable  to 
the  Basic  Readjustment  services  cost 
category  (20  CFR  632.12(c)).  This  line  is 
a  sub-breakout  of  Line  22,  and  does  not 
include  amounts  reported  on  Line  28. 

Line  25  Retraining 

Enter  the  accrued  costs  allocable  to 
the  Retaining  services  cost  category  (20 
CFR  631.13(d)).  This  line  is  a  sub¬ 
breakout  of  Line  22,  and  does  not 
include  amounts  reported  on  Line  28. 

Line  26  Needs-Related  Payments 

Enter  the  accrued  costs  allocable  to 
the  Needs-Related  Payments  cost 
category  (20  CFR  631.13(e)).  This  line  is 
a  sub-breakout  of  Line  22,  and  does  not 
include  amounts  reported  on  Line  28. 

Line  27  Supportive  Services 

Enter  the  accrued  costs  allocable  to 
the  Supportive  Services  cost  category 
(20  CFR  631.13(f)).  This  line  is  a  sub¬ 
breakout  of  Line  22,  and  does  not 
include  amount  reported  on  Line  28. 


Line  28  Administration 

Enter  the  accrued  costs  allocable  to 
the  Administration  cost  category  (20 
CFR  631.13(g)).  This  line  is  a  sub¬ 
breakout  of  line  22. 

Line  29  Total  Participants 

Enter  the  total  number  of  participants 
(as  dehned  below)  who  were  on  board 
at  the  beginning  of  the  program  year  and 
those  who  have  entered  during  the 
program  year.  Governor’s  Reserve 
programs  include  those  Statewide, 
regional  and  industrywide  projects 
provided  for  at  section  302(c)(1)(B). 

“Participant”  means  any  individual 
who  has  (1)  been  determined  eligible  for 
participation  upon  intake;  and  (2) 
started  receiving  basic  readjustment 
services  or  retraining  under  EDWAA 
following  intake.  Individuals  who 
receive  only  outreach  and/or  intake  and 
initial  assessment,  post-termination 
counseling,  or  post-program  followup, 
are  excluded. 

Note:  Exclude  individuals  who  receive  only 
Rapid  Response  assistance  and  information 
provided  by  the  State  Dislocated  Worker 
Unit. 

Line  30  Total  Terminations 

Enter  the  total  number  of  participants 
who  terminated  from  the  program  (see 
definition  of  “termination”  below) 
during  the  reporting  period.  Include  all 
those  participants  who  received  no 
basic  readjustment  services  (except 
supportive  services  and/or  counseling) 
or  retraining  for  90  days. 

“Termination”  means  the  separation 
of  a  participant  from  the  program  who  is 
no  longer  receiving  basic  readjustment 
services  or  retraining  funded  under 
EDWAA.  Individuals  may  be  considered 
participants  for  up  to  90  days  after  last 
receipt  of  basic  readjustment  services  or 
retraining,  during  which  time  they  may 
continue  to  receive  supportive  services, 
as  provided  for  in  section  314(c)(15). 
Terminees  may  continue  to  receive 
counseling  necessary  to  assist  in  the 
retention  of  employment  for  not  more 
than  6  months  following  last  receipt  of 
basic  readjustment  services  or 
retraining. 

5.  Reporting  Burden.  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  eight  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  burden  to  the  Office 
of  Information  Management,  U.S. 
Department  of  Labor,  Room  N-1301,  200 


Constitution  Avenue,  NW.,  Washington, 
DC  20210;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 

[FR  Doc.  88-28075  Filed  12-6-88;  8:45  am) 
BIU.INO  CODE  4510-30-M 


Job  Training  Partnership  Act 
Proposed  Performance  Standards  for 
Programs  Funded  Under  the  Economic 
Disiocation  and  Worker  Adjustment 
Assistance  Act 

agency:  Employment  and  Training 
Administration,  Labor. 
action:  Notice  of  proposed  performance 
standards  for  the  Economic  Dislocation 
and  Worker  Adjustment  Assistance 
Program;  request  for  comments. 

SUMMARY:  The  Employment  and 
Training  Administration  (ETA)  is 
publishing  proposed  performance 
standards  for  the  Job  Training 
Partnership  Act  Title  III  dislocated 
worker  programs.  Title  III  recently  was 
revised  by  the  Economic  Dislocation 
and  Worker  Adjustment  Assistance 
(EDWAA)  Act  (Title  VI,  Subtitle  D,  of 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988), 
necessitating  the  issuance  of  standards 
for  the  new  worker  adjustment  program. 
The  worker  adjustment  program 
provides  for  a  new  substate  delivery 
system,  the  ability  to  provide  rapid 
response  and  early  intervention  to 
workers  and  to  communities  undergoing 
major  layoffs,  coordination  to  foster 
labor-management  and  community 
partnerships,  and  emphasis  on  quality 
training  and  other  new  and  expanded 
approaches  to  serving  dislocated 
workers. 

date:  Written  comments  are  invited 
from  the  public.  Comments  must  be 
submitted  on  or  before  January  12, 1989. 
ADDRESS:  Comments  should  be 
addressed  to  the  Assistant  Secretary  of 
Labor,  Employment  and  Training 
Administration,  U.S.  Department  DC 
20210,  Attention:  Karen  Greene,  Chief, 
Adult  and  Youth  Standards  Unit,  Room 
N-5310. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Karen  Greene.  Telephone:  (202) 
535-0687. 

SUPPLEMENTARY  INFORMATION:  The  Job 

Training  Partnership  Act  (JTPA)  under 
Title  III  provides  employment  and 
training  assistance  to  dislocated 
workers.  Title  III  recently  was  revised 
by  the  Economic  Dislocation  and 
Worker  Adjustment  Assistance 
(EDWAA)  Act  (Title  VI,  Subtitle  D,‘of 
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the  Omnibus  Trade  and 
Competitiveness  Act  of  1988). 

Regulations  for  Title  III,  as  revised,  are 
published  at  20  CFR  Part  631,  53  FR 
41572-41589  (October  24, 1988). 

Section  106  of  the  JTPA  requires  the 
Secretary  of  Labor  to  prescribe 
performance  standards  for  dislocated 
worker  programs  under  Title  III. 
Performance  standards  for  Title  III,  prior 
to  its  revision  by  EDWAA,  were 
published  at  53  FR  7252  (March  7, 1988). 
Amendments  to  Title  III  necessitate  this 
proposed  revision  of  those  standards. 

The  current  performance  management 
system  for  dislocated  worker  programs 
will  also  be  revised  to  account  for  the 
new  programmatic  features  introduced 
by  the  EDWAA  provisions.  The 
proposed  standards  are  described  in  this 
notice  and  in  the  attached  draft  Training 
and  Employment  Guidance  Letter. 

The  Department  of  Labor 
(Department)  is  proposing  a  transition 
strategy  for  the  implementation  of 
EDWAA  performance  standards. 
Initially,  a  single  performance  standard, 
the  entered  employment  rate,  is 
proposed  for  the  worker  adjustment 
program  for  Program  Year  (PY)  1989 
(July  1, 1989-June  30, 1990)  as  well  as  an 
optional  wage  at  placement  goal. 
Additional  measures  of  job  retention, 
replacement  wage  and  postprogram 
and/or  other  standards  will  be 
implemented  as  appropriate  after  data 
are  available  from  the  substate  reporting 
system  proposed  for  the  revised  Title  III 
programs. 

The  national  numerical  level  for  the 
entered  employment  rate  is  the  same  as 
that  issued  in  the  Federal  Register  on 
March  7, 1988  at  53  FR  7252  and  is  set  at 
64  percent.  The  entered  employment 
rate  level  in  PY  1990  will  be  revised. 

A.  Purpose  of  Performance  Standards 

Pursuant  to  section  106(g)  of  the  JTPA, 
the  Secretary  of  Labor  shall  prescribe 
performance  standards  for  programs 
under  Title  III  based  on  placement  and 
retention  in  unsubsidized  employment. 
These  measures  of  performance  reflect 
Congress’  desire  to  emphasize  program 
outcomes  for  individuals  that  assess 
how  well  the  JTPA  system  is  meeting  its 
statutory  goals  of  increased  employment 
and  earnings  and  reduced  welfare 
dependency.  Title  III  performance 
standards  measure  the  effectiveness  of 
worker  adjustment  programs  to 
adequately  prepare  dislocated  workers 
to  reenter  productive  employment  and 
to  enable  them  to  retain  that 
employment  over  time.  The  new 
provisions  contain  a  number  of  program 
features  which  emphasize  the 
importance  of  quality  training  in 
ensuring  the  employability  of  dislocated 


workers.  Other  program  objectives — 
increased  coordination,  timely  service 
delivery  to  workers  and  communities 
undergoing  economic  change,  and 
improved  Hscal  accountability — are 
designed  to  ensure  that  service  and 
funding  decisions  will  support  the  goals 
of  the  Act. 

For  PY  1989  the  Secretary  intends  to 
set  an  entered  employment  rate 
standard  and  an  optional  wage  at 
placement  goal  for  Title  III.  To  ensure 
systemwide  accountability,  substate 
areas  and  statewide  programs  will  be 
subject  to  performance  standards. 
Proposed  reporting  for  the  worker 
adjustment  program  will  begin  to  gather 
the  data  needed  to  set  and  adjust  a 
postprogram  employment  or  other  job 
retention  standard,  replacement  wage, 
and  any  other  standards  appropriate  for 
dislocated  worker  programs  for  future 
implementation. 

Prior  to  EDWAA,  substate 
administration  was  not  required  for 
dislocated  worker  programs;  therefore, 
substate  client  characteristics  and 
program  performance  data  were  not 
collected.  Because  of  limited  data, 
adequate  adjustment  models  for  follow¬ 
up  standards  for  Title  III  are  not 
currently  available.  Data  from  an 
alternative  national  database — the  JTPA 
Quarterly  Survey — will  enable  the 
Department  to  issue  initial  adjustment 
models  for  Governors'  use  in  setting 
substate  entered  employment  rate 
standards  and  placement  wage  goals 
that  account  for  variations  in  worker 
characteristics,  program  design,  and 
economic  conditions. 

B.  Authority  To  Issue  Performance 
Standards 

Section  106(g)  of  the  JTPA  directs  the 
Secretary  to  establish  performance 
standards  for  Title  III  dislocated  worker 
programs. 

C.  Public  Comment  and  Participation 

The  Department  is  committed  to  a 
participatory  process  in  the 
development  of  performance  standards. 
In  September  1988  the  Department  met 
with  State  and  local  job  training 
administrators,  private  industry  council 
(PIC)  representatives,  service  providers 
and  members  of  public  interest  groups 
to  obtain  field  information  critical  to  the 
development  of  these  standards.  This 
request  for  comments  is  another 
important  part  of  the  participatory 
process. 

The  Secretary  especially  requests 
comments  on  the  following  issues: 

What  are  the  critical  responsibilities 
and  activities  in  the  worker  adjustment 
program  for  which  performance 


standards  should  account  and  how  can 
these  best  be  measured? 

What  are  the  appropriate  performance 
outcomes  for  the  worker  adjustment 
program  which  help  ensure  the  program 
is  achieving  a  positive  return  on  the 
public's  investment? 

D.  Background 

Since  PY  1986,  States  have  been 
required  to  set  an  entered  employment 
rate  standard  and  an  optional  cost 
standard  for  their  Title  III  programs.  In 
PY  1988  Governors  were  again  required 
to  set  an  entered  employment  rate 
standard,  but  the  cost  standard  was 
replaced  with  an  optional  measure  of 
job  quality — the  placement  wage 
standard.  A  national  entered 
employment  rate  was  issued  for  States 
to  use  as  a  guide  in  setting  their  own 
standards.  No  incentives  or  sanctions 
were  applied  to  these  standards  and  no 
adjustment  methodology  was  issued  due 
to  the  lack  of  substate  data. 

E.  Rationale  for  Substate  Standards, 
Incentives,  and  Sanctions 

Under  the  new  provisions,  funds  are 
to  flow  to  substate  areas  to  provide 
services  to  dislocated  workers.  Section 
106  of  the  JTPA  requires  the  Secretary  to 
establish  standards  for  dislocated 
workers  programs,  and  the  Title  III 
amendments  call  for  the  Secretary  to  set 
parameters  to  guide  Governors  in 
adjusting  substate  area  standards  for 
varying  local  conditions.  National 
standards  are  set  with  adjustments 
available  for  substate  areas  based  on 
who  is  being  served  and  what  services 
are  being  provided. 

The  revised  Title  III  provisions  do  not 
specifically  set  aside  funds  for 
incentives.  However,  a  portion  of  the  40 
percent  funds  reserved  for  State 
activities  under  section  302(c)(1)  should 
be  used  for  rewarding  substate  area 
performance,  in  particular  those 
programs  that  provide  lengthier,  more 
substantive  training  to  ensure  the  long¬ 
term  employability  of  participants. 
Departmental  regulations  clarify  that 
sanctions  in  section  106(h)  apply  to 
worker  adjustment  programs.  Because 
the  new  Title  III  provisions  enable 
Governors  to  redesignate  substate  areas 
every  two  years,  the  additional 
imposition  of  a  reorganization  plan  will 
not  be  required.  For  the  transition  year 
(PY  1989),  rewards  and  sanctions  are  not 
required;  however.  States  should 
establish  such  policies  for 
implementation  in  PY  1990. 

F.  Rationale  for  the  Proposed  Measure 

The  appropriateness  of  any 
performance  standard  should  be  judged 
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by  the  extent  to  which  it  measures  the 
goals  of  the  program.  The  goals  of  the 
worker  adjustment  program  are  to 
adequately  prepare  workers  for 
reemployment  and  to  ensure  their 
continued  employability  through  a  broad 
range  of  quality  retaining,  services  and 
participant  support.  The  measures 
deHned  in  JTPA  section  106(g)  as 
appropriate  for  dislocated  worker 
programs  are  placement  and  retention  in 
unsubsidized  employment. 

As  a  transition  strategy,  the  entered 
employment  rate  standard  is  proposed 
as  the  only  measure  against  which 
performance  will  be  assessed  for  PY 
1989,  continuing  the  standard  set  in  PY 
1988.  The  level  may  be  updated  in  PY 
1990  at  the  beginning  of  die  next  two- 
year  cycle  after  the  worker  adjustment 
program  is  fully  operational.  The 
Depculment  will  provide  guidance  on 
adjusting  substate  area  standards  in 
early  January.  Additional  measures  will 
be  adopted  for  this  program  in  PY  1992 
when  sufficient  substate  data  become 
available. 

Signed  at  Washington,  DC,  this  7th  day  of 
December,  1988. 

Roberts  T.  Jones, 

Assistant  Secretary  for  Employment  and 
Training. 

Training  and  Employment  Guidance 
Letter  No. 

From:  Roberts  T.  Jones,  Assistant  Secretary 
of  Labor. 

Subject:  Secretary's  Performance  Standards 
for  Programs  Funded  Under  the 
Economic  Dislocation  and  Worker 
Adjustment  Assistance  (EDWAA)  Act 
for  Program  Year  1989. 

1.  Purpose 

To  transmit  to  the  State  Worker 
Adjustment  Liaisons  the  Secretary's 
national  numerical  standards  and 
implementing  instructions  for  new 
programs  serving  dislocated  workers  for 
PY  1989. 

2.  Background 

Section  106(g)  of  the  Job  Training 
Partnership  Act  (JTPA)  directs  the 
Secretary  to  establish  performance 
standards  for  dislocated  worker 
programs.  The  Secretary  also  issues 
instructions  for  implementing  standards 
and  parameter  criteria  for  States  to 
follow  in  adjusting  the  Secretary’s 
standards  for  substate  areas. 

3.  Performance  Management  Goals  for 
Program  Year  1989 

Program  Year  1989  marks  the 
beginning  of  a  new  performance 
management  system,  while  serving  as  a 
transition  year  between  the  former  Title 
III  program  and  the  Economic 


Dislocation  and  Worker  Adjustment 
Assistance  (EDWAA)  Act.  The  objective 
of  performance  standards  is  to  measure 
the  e^ectiveness  of  worker  adjustment 
programs  in  meeting  the  immediate  goal 
of  obtaining  reemployment  for 
dislocated  workers  and  the  long-term 
goal  of  their  continued  employment. 

4.  Performance  Measures  for  PY  1989 

One  performance  measure  will  be 
required  for  the  worker  adjustment 
transition  year.  This  measure  is  the 
entered  employment  rate.  An  optional 
average  wage  at  placement  may  also  be 
adopted  by  Govemi  •  s.  The  proposed 
reporting  system  will  collect  the  data 
needed  to  set  and  adjust  a  job  retention, 
replacement  wage,  postprogram  and/or 
other  standards  appropriate  for 
dislocated  worker  programs  for  future 
implementation. 

5.  Secretary’s  National  Numerical 
Standards  for  PY  1989 

The  numerical  standard  is  derived 
from  the  PY  1986  Title  III  performance 
data  reported  on  the  JTPA  Annual 
Status  Report  (JASR).  Although  a  new 
delivery  system  and  broadened  services 
are  identiHed  in  the  amended  Title  III 
program — and  a  new  reporting  system, 
with  more  appropriate  data  elements  to 
account  for  EDWAA  changes  has  been 
proposed — the  JASR  is  the  only  data 
base  available  to  set  measures  and 
standards  for  dislocated  workers. 

An  entered  employment  rate  of  64 
percent  is  the  Secretary's  national 
standard  for  PY  1989  and  is  the 
departure  point  for  adjustments  using 
the  Department's  optional  adjustment 
model.  Governors  may  also  establish  an 
average  wage  at  placement  goal.  The 
entered  employment  rate  of  64  percent  is 
set  at  a  level  that  if  worker  adjustment 
programs  continue  to  perform  in  the 
same  manner  as  JTPA,  Title  III  in  PY 
1986,  75  percent  of  the  system  should 
exceed  this  standard. 

6.  Implementation  Provisions 

The  following  implementation 
requirements  must  be  followed: 

a.  Required  standards. 

Governors  are  required  to  set  for  each 
substate  area  a  numerical  performance 
standard  for  entered  employment. 

b.  Setting  the  standards. 

The  Governor  may  set  the  substate 
area  standards  by  using  the  Secretary’s 
numerical  standard  or  by  adjusting  this 
standard.  Such  adjustments  must 
conform  to  the  Secretary’s  parameters 
described  below:  Procedures  must  be: 

•  Responsive  to  the  intent  of  the  Act; 

•  Consistently  applied  among 
substate  areas; 


•  Objective  and  equitable  throughout 
the  State;  and 

•  In  conformance  with  widely 
accepted  statistical  criteria. 

Source  data  must  be: 

•  Of  public  use  quality;  and 

•  Available  upon  request. 

Results  must  be: 

•  Documented;  and 

•  Reproducible. 

Adjustment  factors  must  be  limited  to: 

•  Economic  factors; 

•  Labor  market  conditions; 

•  Characteristics  of  the  population  to 
be  served; 

•  Geographic  factors;  and 

•  Types  of  services  to  be  provided. 

The  Department  has  developed  an 

initial  adjustment  methodology  which 
will  be  available  in  January  1^  for 
Governors  to  use  at  their  option.  The 
Department’s  methodology  conforms  to 
the  parameter  criteria  cited  above. 
Should  the  Governor  choose  to  use  an 
alternative  methodology,  or  further 
adjust  the  Departmental  model,  it  must 
conform  to  the  parameter  criteria  and  be 
documented  in  the  State  plan  prior  to 
the  program  year  to  which  it  applies. 

The  State  Job  Training  Coordinating 
Coimcil  must  have  an  opportunity  to 
consider  adjustments  to  the  Secretary’s 
standard  and  to  recommend  variations. 

c.  Performance  standards  definitions. 

Governors  must  compute  the 
performance  of  their  substate  areas 
according  to  the  following  definitions: 

(1)  Entered  employment  rate 

— Number  of  individuals  who  entered 
employment  at  termination  as  a 
percentage  of  the  total  number  of 
persons  who  terminated. 

(2)  Average  wage  at  placement 

— Average  hourly  wage  for  all  persons 
who  entered  employment  at  the  time  of 
termination. 

7.  Application  of  the  Performance 
Standards 

Performance  standards  are  to  be 
applied  to  all  programs  funded  under 
section  302.  This  includes  all  of  section 
302(c)(1)  State  activities,  section 
302(c)(2)  and  302(d)  substate  area 
activities,  and  programs  operated  under 
the  section  302(a)(2)  Secretary’s 
National  Reserve. 

8.  State  Action 

States  should  ensure  that  all  substate 
grantees  are  promptly  informed  of  this 
planning  and  policy  guidance. 
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9.  Inquiries 

Questions  concerning  this  issuance 
may  be  directed  to  Karen  Greene  at 
(202)  535-0687. 

(FR  Doa  88-28591  Filed  12-12-88;  8:45  am] 
BILLINO  cooe  45t0-30-« 


Mine  Safety  and  Health  Administration 

[Docket  No.  M-88-219-C] 

Kerr-McGee  Coal  Corp.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Kerr-McGee  Coal  Corporation,  P.O. 

Box  727,  Harrisburg,  Illinois  62946  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1805  (examination  of 
electrical  equipment:  recording 
requirements;  approved  books)  to  its 
Galatia  Mine  56-1  (LO.  No.  11-02752) 
located  in  Saline  County,  Illinois.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner’s 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  the  results  of 
examinations  of  electrical  equipment 
required  to  be  conducted  under  the 
provisions  of  certain  standards  be 
recorded  in  a  book  entitled 
“Examination  of  Electrical  Equipment". 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  computer-generated 
forms  as  permanent  records  in  hanging 
book  binders  in  lieu  of  an  approved 
book  entitled  "Examination  of  Electrical 
Equipment.” 

3  In  support  of  this  request,  petitioner 
states  that — 

(a)  The  forms  for  the  electrical 
equipment  are  generated  by  a 
maintenance  computer,  kept  on  file,  and 
updated  with  pertinent  information; 

(b)  The  computer-generated  records 
are  used  in  the  examinations  and 
maintenance  of  the  electrical  equipment; 

(c)  All  exceptions,  maintenance  work 
done  during  the  inspections,  and  special 
notes  concerning  the  inspections  are 
recorded  on  the  computer-generated 
forms  and  are  stored  on  tape  in  the 
computer  files.  An  exception  report  is 
generated  by  the  computer  each  week 
and  sent  to  the  Maintenance  Managers 
and  the  Electrical  Instrumentation 
Foremen;  and 

(d)  In  the  event  that  an  inspection 
work  request  generated  by  the  computer 
is  not  logged  in  as  completed  by  the  due 
date,  a  report  is  printed  within  four  days 
and  sent  to  the  Maintenance  Managers 
informing  them  that  the  inspection  is 
overdue. 


4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
fiumish  written  comments,  l^ese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  12, 1988.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Date:  December  6, 1988. 

Patricia  W.  SUvey, 

Director.  Office  of  Standards,  Regulations 
and  Variances. 

[FTl  Doc.  88-28595  Filed  12-12-88;  8:45  am] 
BILUNO  CODE  4S10-43-W 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Senior  Executive  Service  (SES) 
Performance  Review  Board;  Members 

agency:  National  Archives  and  Records 
Administration. 

action:  Notice. 

summary:  Notice  is  hereby  given  of  the 
names  of  members  of  the  Performance 
Review  Board  for  the  National  Archives 
and  Records  Administration. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  C.  Megronigle,  Assistant 
Archivist  for  Management  and 
Administration.  National  Archives  and 
Records  Administration  (NA).  8th  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20408. 

SUPPLEMENTARY  INFORMATION:  Section 
4314(c)  (1)  through  (5)  of  Title  5.  U.S.C., 
requires  each  agency  to  establish,  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  SES  performance  review 
boards.  The  board  shall  review 
performance  ratings  for  SES  members  - 
and  make  recommendations  to  the 
appointing  authority  on  senior  executive 
performance. 

The  Members  of  the  Performance 
Review  Board  for  the  National  Archives 
and  Records  Administration  are  James 
C.  Megronigle,  Assistant  Archivist  for 
Management  and  Administration,  John 
T.  Fawcett,  Assistant  Archivist  for 
Presidential  Libraries,  and  Linda  N. 
Brown,  Assistant  Archivist  for  Public 
Programs.  These  appointments 
supercede  all  previous  appointments. 


Dated:  December  6, 1988. 

Don  W.  Wilson, 

Archivist  of  the  United  States. 

[FR  Doc.  88-28551  Filed  12-12-88:  8:45  am] 
BILUNO  CODE  751S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-603] 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact;  All 
Chemical  Isotope  Enrichment,  Inc. 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR  Part 
50.34(a)(10),  50.34(b)(6)(v).  and 
Appen^x  E  to  10  Cra  Part  50  to  All 
Chemical  Isotope  Enrichment,  Inc. 
(AlChemIE  or  "the  applicant”)  for  the 
AlChemIE  Facility-1  CPDF  located  on 
the  Federal  reservation  at  Oak  Ridge, 
Tennessee. 

Environmental  Assessment 

Identification  of  Proposed  Action:  On 
April  28, 1988,  the  Commission  noticed 
the  receipt  of  application  for 
construction  permit  and  operating 
license,  availability  of  applicant's 
environmental  report,  consideration  of 
issuance  of  constniction  permit  and 
notice  of  opportunity  for  hearing  for 
AlChemIE  Facility-1  CPDF  in  the 
Federal  Register  (53  FR  15317).  As 
indicated  in  that  Notice,  the  applicant 
intends  to  use  centrifugal  machines  to 
enrich  non-radioactive  isotopes.  As 
further  indicated  in  that  Notice,  a 
license  is  required  from  the  Commission 
for  the  above  purpose,  however,  such  a 
license  would  only  govern  possession  of 
the  centrifuge  machines,  but  not  the 
enriched  stable  isotopes  produced. 

Although  the  enriching  of  stable 
isotope  is  not  ordinarily  within  the 
regulatory  authority  of  the  Commission, 
any  equipment  or  device  capable  of 
enriching  uranium,  if  intended  for 
commercial  use,  must  be  licensed  by  the 
Commission.  Since  the  centrifuge 
machines  AlChemIE  will  obtain  from  the 
Department  of  Energy  are  capable  of 
enriching  uranium,  their  possession  and 
use  must  be  licensed.  The  Commission 
rule  which  governs  the  licensing  of 
production  facilities  is  10  CFR  Part  50. 
Since  all  of  the  centrifuge  machines 
proposed  for  use  at  the  CPDF  have  been 
tested  using  uranium  hexafluoride,  a 
thin  film  of  a  contamination  has  been 
left  in  each  machine,  primarily  in  the 
rotor. 

The  deposited  material  is  uranyl 
fluoride,  UC)2F2,  a  reaction  product 
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formed  when  small  amounts  of  moisture 
remaining  in  the  low  vacuum  system 
react  with  the  uranium  hexafluoride. 

The  Department  of  Energy  has 
determined  that  the  uranium 
contamination  is  sufHciently  fixed  that  it 
did  not  carry  over  with  either  product  or 
tails  in  tests  with  stable  isotopes. 

The  applicant  has  conservatively 
assumed  the  occurrence  of  an  accident 
which  releases  a  fraction  of  the  uranium 
and  is  then  inhaled  by  a  nearby 
operator.  The  resultant  does  is 
inconsequential.  NRC  staff  analysis 
confirms  this  conclusion. 

On  August  17, 1988,  the  applicant 
requested  a  speciHc  exemption  from  10 
CFR  50.34(aKl0)  and  (bK6)(v).  Both  of 
these  paragraphs  refer  to  Appendix  E  to 
10  CFR  Part  50,  “Emergency  Planning 
and  Preparedness  for  Production  and 
Utilization  Facilities."  Thus  the 
regulations  is  question  are,  on  their  face, 
applicable  to  the  applicant's  proposed 
operations.  However,  the  content  of  the 
requirements  is  entirely  related  to 
potential  radiological  hazards,  as 
indicated  in  the  introduction  in 
Appendix  E,  and  as  may  be  discerned 
throughout  the  Appendix.  Since  the  only 
radioactive  material  to  be  possessed  by 
the  applicant  is  the  uranium  which 
previously  became  firmly  fixed  to  the 
centrifuge  machines,  but  is  not  available 
for  dispersal,  there  is  no  potential 
radiological  hazard  for  which  planning 
and  preparedness  is  necessary. 
Therefore,  the  action  proposed  is  to 
exempt  the  applicant  from  the 
requirement  to  prepare  an  emergency 
plan  in  accordance  with  Appendix  E  to 
10  CFR  Part  50,  which  would  have  no 
practical  effect. 

The  Need  for  the  Proposed  Action: 

The  proposed  action  is  needed  since  the 
preparation  of  an  emergency  plan  for 
AlChemIE  Facility-1  CPDF  is 
unnecessary  and  would  be  inconsistent 
with  the  Commission's  jurisdiction  over 
the  applicant  as  stated  above. 

Enviromental  Impact  of  the  Proposed 
Action:  Since  there  is  no  potential 
radiological  hazard  associated  with  the 
applicant's  proposed  activities,  the 
proposed  action  would  have  no 
environmental  impact. 

Alternative  to  the  Proposed  Action: 
The  alternative  to  the  proposed  action  is 
the  preparation  of  an  emergency  plan 
consistent  with  the  provisions  of 
Appendix  E  to  10  CFR  Part  50.  However, 
such  an  emergency  plan  prepared  for 
AlChemIE  Facility-1  CPDF  related  to 
potential  radiological  hazard  would 
serve  no  useful  purpose  based  on  the 


activities  the  applicant  proposes  to 
conduct. 

Alternative  Use  of  Resources:  The 
proposed  action  does  not  involve  the 
use  of  any  resources. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  reviewed  the  licensee's 
request  which  supports  the  proposed 
exemption.  The  NRC  staff  did  not 
consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact:  The 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
Based  on  the  environmental  assessment, 
we  conclude  that  the  proposed  action 
will  not  have  a  significant  adverse  affect 
on  the  quality  of  ^e  human 
environment. 

For  details  with  respect  to  this 
proposed  action  see  the  applicant's 
request  for  the  exemption,  dated  August 
17, 1988,  and  the  Federal  Register  notice 
discussed  earlier,  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW„  Washington,  DC. 

Dated  at  Rockville,  Maryland,  this  seventh 
day  of  December,  1988. 

For  the  Nuclear  Regulatory  Commission. 
Richard  E.  Cunningham, 

Director,  Division  of  Industrial  and  Medical 
Nuclear  Safety  Office  of  Nuclear  Material 
Safety  and  Safeguards. 

[FR  Doc.  88-28637  Filed  12-12-88:  8:45  am] 
BILUNQ  CODE 


[Docket  No.  50-604] 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact;  Ail 
Chemical  Isotope  Enrichment,  Inc. 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  exemption 
fixim  the  requirements  of  10  CFR  Part 
50.34(a)(10),  50.34(b)(6)(v).  and 
Appendix  E  to  10  CFR  Part  50  to  All 
Chemical  Isotope  Enrichment,  Inc. 
(AlChemIE  or  “the  applicant”)  for  the 
AlChemIE  Facility-2  Oliver  Springs 
located  at  a  site  proposed  for  Oliver 
Springs,  Tennessee. 

Environmental  Assessment 

Idenification  of  Proposed  Action:  On 
April  28, 1988,  the  Commission  noticed 
the  receipt  of  application  for 
construction  permit,  availability  of 
applicant's  environmental  report, 
consideration  of  issuance  of 
construction  permit  and  notice  of 
opportunity  for  hearing  all  AlChemIE 
Facility-2  Oliver  Springs  in  the  Federal 
Register  (53  FR  15317).  As  indicated  in 
that  Notice,  the  applicant  intents  to  use 


centrifugal  machines  to  enrich  non¬ 
radioactive  isotopes.  As  further 
indicated  in  that  Notice,  a  license  is 
required  from  the  Commission  for  the 
above  purpose,  however,  such  a  license 
would  only  govern  possession  of  the 
centrifuge  machines,  but  not  the 
enriched  stable  isotopes  produced. 

Although  the  enriching  of  stable 
isotope  is  not  ordinarily  within  the 
regulatory  authority  of  the  Commission, 
any  equipment  or  device  capable  of 
enriching  uranium,  if  intended  for 
commercial  use,  must  be  licensed  by  the 
Commission.  Since  the  centrifuge 
machines  AlChemIE  will  obtain  from  the 
Department  of  Energy  are  capable  of 
enriching  uranium,  their  possession  and 
use  must  be  licensed.  The  Commission 
rule  which  governs  the  licensing  of 
production  facilities  is  10  CFR  Part  50. 
Since  all  of  the  centrifuge  machines 
proposed  for  use  at  the  CPDF  have  been 
tested  using  uranium  hexafluoride,  a 
thin  film  of  a  contamination  has  been 
left  in  each  machine,  primarily  in  the 
rotor. 

The  deposited  material  is  uranyl 
flouride,  UC)2Fi,  a  reaction  product 
formed  when  small  amounts  of  moisture 
remaining  in  the  low  vacuum  system 
react  with  the  uranium  hexafluride.  The 
Department  of  Energy  has  determined 
that  the  uranium  contamination  is 
sufficiently  fixed  that  it  did  not  carry 
over  with  either  product  or  tails  in  tests 
with  stable  isotopes. 

The  applicant  has  conservatively 
assumed  the  occurrence  of  an  accident 
which  releases  a  fraction  of  the  uranium 
and  is  then  inhaled  by  a  nearby 
operator.  The  resultant  dose  is 
inconsequential.  NRC  staff  analysis 
confirms  this  conclusion. 

On  August  17, 1988,  the  applicant 
requested  a  specific  exemption  from  10 
CFR  50.34(a)(10)  and  (b)(6)(v).  Both  of 
these  paragraphs  refer  to  Appendix  E  to 
10  CFR  Part  50,  “Emergency  Planning 
and  Preparedness  for  Production  and 
Utilization  Facilities.”  Thus  the 
regulations  in  question  are,  on  their  face, 
applicable  to  the  applicant's  proposed 
operations.  However,  the  content  of  the 
requirements  is  entirely  related  to 
potential  radiological  hazards,  as 
indicated  in  the  introduction  in 
Appendix  E,  and  as  may  be  discerned 
throughout  the  Appendix.  Since  the  only 
radioactive  material  to  be  possessed  by 
the  applicant  is  the  uranium  which 
previously  became  firmly  fixed  to  the 
centrifuge  machines,  but  is  not  available 
for  dispersal,  there  is  no  potential 
radiolocical  hazard  for  which  planning 
and  preparedness  is  necessary. 
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Therefore,  the  action  proposed  is  to 
exempt  the  applicant  from  the 
requirement  to  prepare  an  emergency 
plan  in  accordance  with  Appendix  E  to 
10  CFR  Part  50,  which  would  have  no 
practical  effect. 

The  Need  for  the  Proposed  Action: 

The  proposed  action  is  needed  since  the 
preparation  of  an  emergency  plan  for 
AlChemIE  Facility-2  Oliver  Springs  is 
unnecessary  and  would  be  inconsistent 
with  the  Commission's  jurisdiction  over 
the  applicant  as  stated  above. 

Environmental  Impact  of  the  Proposed 
Action:  Since  there  is  no  potential 
radiological  hazard  associated  with  the 
applicant’s  proposed  activities,  the 
proposed  action  would  have  no 
environmental  impact. 

Alternative  to  the  Proposed  Action: 
The  alternative  to  the  proposed  action  is 
the  preparation  of  an  emergency  plan 
consistent  with  the  provisions  of 
Appendix  E  to  10  CFR  Part  50.  However, 
any  emergency  plan  prepared  for 
AlChemIE  Facility-2  Oliver  Springs 
related  related  to  potential  radiological 
hazard  would  serve  no  useful  purpose 
based  on  the  activities  the  applicant 
proposes  to  conduct. 

Alternative  Use  of  Resources:  The 
proposed  action  does  not  involve  the 
use  of  any  resources. 

Agencies  and  Persons  Consulted:  The 
NRC  staf  reviewed  the  licensee’s 
request  which  supports  the  proposed 
exemption.  The  t^C  staff  did  not 
consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact:  The 
Commission  has  determined  not  to 
prepare  an  enviromental  impact 
statement  for  the  proposed  exemption. 
Based  on  the  environmental  assessment, 
we  conclude  that  the  proposed  action 
will  not  have  a  significant  adverse  affect 
on  the  quality  of  the  human 
environment. 

For  details  with  respect  to  this 
proposed  action  see  the  applicant’s 
request  for  the  exemption,  dated  August 
17, 1988,  and  the  Federal  Register  notice 
discussed  earlier,  which  are  available 
for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  DC. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  December,  1988. 

For  the  Nuclear  Regulatory  Commission. 
Richard  E.  Cunningham, 

Director,  Division  of  Industrial  and  Medical 
Nuclear  Safety  Office  of  Nuclear  Material 
Safety  and  Safeguards. 

[FR  Doc.  88-28638  Filed  12-12-88:  8:45  am] 
BILUING  CODE  75«H)1-M 


[Docket  Noe.  50-269, 50-270,  and  50-287] 

Duke  Power  C04  Environmental 
Assessment  and  Hnding  of  No 
Significant  Impact 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  exemption  from 
certain  requirements  of  10  CFR  Part  50, 
Appendix  R,  to  the  Duke  Power 
Company  (Duke/licensee)  for  the 
Oconee  Nuclear  Station,  Units  1. 2,  and 
3,  located  at  the  licensee’s  site  in 
Oconee  County.  South  Carolina. 

Environmental  Assessment 
Identification  of  Proposed  Action 

The  proposed  action  would  grant 
exemptions  from  certain  requirements  of 
Appendix  R,  "Fire  Protection  Program 
For  Nuclear  Power  Facilities  Operating 
Prior  To  January  1, 1979.”  Duke  has 
requested  five  exemptions:  four  from  the 
requirements  of  Section  III.G.2.a  and  one 
from  Section  in.G.2.d.  Section  III.G.2.a 
requires  separation  of  cables  and 
equipment  and  associated  non-safety 
circuits  of  redundant  trains  by  a  fire 
barrier  having  a  three-hour  rating. 
Structural  steel  forming  a  part  of  or 
supporting  such  fire  barriers  shall  be 
protected  to  provide  fire  resistance 
equivalent  to  that  required  of  the 
barrier.  Section  lILG.2.d  requires 
separation  of  cables  and  equipment  and 
associated  non-safety  circuits  of 
redundant  trains  by  a  horizontal 
distance  of  more  than  twenty  feet  with 
no  intervening  combustibles  or  fire 
hazards. 

The  Need  for  the  Proposed  Action 
The  proposed  exemptions  are  needed 
because  of  plant  specific  circumstances 
as  described  in  the  licensee’s  submittals 
regarding  three-hour  fire  barriers  or 
redundant  components  separated  by 
distances  of  less  than  twenty  feet.  Duke 
has  demonstrated  that  equivalent 
protection  is  provided  by  the  existing 
fire  barriers  for  the  fire  hazards  to  which 
they  are  exposed.  Use  of  the  existing  fire 
barriers  and  fire  detection  and 
suppression  are  the  most  practical 
means  for  meeting  the  intent  of 
Appendix  R,  and  literal  compliance 
would  not  significantly  enhance  fire 
protection  capability. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemptions,  based  on 
the  existing  physical  plant  design  and 
fire  protection  features,  will  provide  a 
degree  of  fire  protection  that  is 
equivalent  to  that  required  by  Appendix 
R  for  the  affected  areas  of  the  plant  such 
that  there  is  no  increase  in  the  risk  of 


fires  at  these  facilities.  Consequently, 
the  probability  of  fires  has  not  been 
increased  and  the  post-fire  radiological 
releases  will  not  be  greater  than 
previously  determined,  nor  do  the 
proposed  exemptions  otherwise  affect 
radiological  plant  effluents.  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  radiological 
environmental  impacts  associated  with 
these  proposed  exemptions. 

With  regard  to  potential  non- 
radiologic^  impacts,  the  proposed 
exemptions  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  They  do  not 
afiect  non-radiological  plant  effluents 
and  have  no  other  environmental 
impact.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
non-radiological  environmental  impacts 
associated  with  the  proposed 
exemptions. 

Alternative  to  the  Proposed  Action 

Because  the  Commission  has 
concluded  there  are  no  measurable 
environmental  impacts  associated  with 
the  proposed  exemptions,  any 
alternatives  with  equal  or  greater 
environmental  impact  need  not  be 
evaluated.  The  principal  alternative  to 
the  exemptions  would  be  to  require  rigid 
compliance  with  the  applicable  portions 
of  Sections  III.G.2.a  and  d  of  the 
Appendix  R  requirements.  Such  action 
would  not  enhance  the  protection  of  the 
environment  and  would  result  as 
unjustified  costs  for  the  licensee. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
the  "Final  Environmental  Statement 
related  to  the  Operation  of  the  Oconee 
Nuclear  Station,  Units  1, 2  and  3,”  dated 
March  1972. 

Agencies  and  Persons  Consulted 

The  NRC  staff  has  reviewed  Duke’s 
request  that  supports  the  proposed 
exemptions.  The  NRC  staff  did  not 
consult  with  other  agencies  or  persons. 

rmding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemptions. 

Based  upon  the  foregoing 
environmental  assessment,  the  NRC 
staff  concludes  that  the  proposed  action 
will  not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

For  further  details  with  respect  to  this 
action,  see  Duke’s  letters  dated 
November  11  and  October  24. 1983, 
August  14. 1984,  February  28  and 
September  30, 1985,  December  26. 1988, 
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and  April  21, 1987.  The  letters  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW.,  Washington,  DC,  and 
at  the  Oconee  County  Library,  501  West 
South  Broad  Street,  Walhalla,  South 
Carolina  29691. 

\  Dated  at  Rockville,  Maryland,  this  5th  day 
of  December  1988. 

For  the  Nuclear  Regulatory  Commission. 
David  B.  Matthews, 

Director,  Project  Directorate  II-3,  Division  of 
Reactor  Projects  I /II  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  88-28632  Filed  12-12-88:  8:45  ami 
BILLING  CODE  7S9<M)1-M 


[Docket  No.  50-458] 

Gulf  States  Utilities  Co.;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an 
amendment  to  Facility  Operating 
License  No.  NPF-47  issued  to  Gulf 
States  Utilities  Company,  (the  licensee), 
for  operation  of  the  River  Bend  Station, 
Unit  1,  located  in  West  Feliciana  Parish, 
Louisiana. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  amendment  would 
revise  the  provisions  in  Technical 
SpeciHcations  (TS)  4.9.6.1.C  and  4.9.6.2.C 
to  permit  decreasing  the  minimum  water 
coverage  for  irradiated  fuel  and  control 
rods  during  their  handling. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  August  12, 1988. 

Need  for  the  Proposed  Action 

The  proposed  change  to  the  TS  is 
required  to  relieve  the  licensee  from  the 
unnecessary  hardship  due  to  the  narrow 
operating  bands  for  pool  levels  in  the 
containment  and  fuel  building.  The 
narrow  operating  bands  have  made  it 
difficult  to  maintain  the  pool  levels 
where  the  high  or  low  water  level 
annunciators  are  not  actuated.  The 
proposed  action  would  also  permit  an 
easier  transfer  through  the  fuel  transfer 
shield  and  would  permit  placing  control 
rods  on  hangers  provided  for  their 
storage  in  the  fuel  building  pool. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  Technical  Specifications.  The 
proposed  revisions  would  reduce  the 
minimum  water  coverage  above  a  single 


spent  fuel  assembly  in  the  storage  pool 
h'om  8  feet  6  inches  to  8  feet  2  inches, 
and  above  an  irradiated  control  rod 
from  8  feet  6  inches  to  6  feet  9  inches.  TS 
4.9.6.1  would  be  modified  to  require 
demonstration  that  the  normal  uptravel 
stop  interlock  of  the  refueling  platform 
main  hoist  maintains  at  least  8  feet  2 
inches  of  water  coverage  above  the  top 
of  the  active  irradiated  fuel  and  that  the 
normal  uptravel  stop  interlock  of  the 
frame-mounted  and  monorail-mounted 
auxiliary  hoists  maintain  at  least  6  feet  9 
inches  of  water  coverage  above  the  top 
of  the  irradiated  control  rod.  The 
surveillance  requirements  of  TS  4.9!6.2 
would  be  modified  in  a  similar  manner 
to  require  demonstration  that  the  normal 
uptravel  stop  interlock  on  the  fuel 
handling  platform  main  hoist  maintains 
at  least  8  feet  2  inches  of  water  coverage 
above  the  top  of  the  active  irradiated 
fuel  and  that  the  normal  uptravel  stop 
interlock  of  the  monorail-moxmted 
auxiliary  hoist  maintains  at  least  6  feet  9 
inches  of  water  coverage  above  the  top 
of  the  irradiated  control  rod. 

The  pool  water  (as  well  as  the  water 
level  above  the  reactor  pressure  vessel 
flange)  will  remain  unchanged  at  a 
minimum  of  23  feet  above  the  spent  fuel 
in  the  storage  racks.  Therefore,  the 
proposed  change  would  not  increase  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 

The  licensee  estimated  a  radiation 
dose  rate  increase  to  personnel  on  the 
refueling  platform  of  0.2  mrem  per  hour 
due  to  the  reduction  of  water  coverage 
above  the  active  zone  of  the  irradiated 
fuel  and  0.3  mrem  per  hour  from  an 
irradiated  control  rod.  In  addition,  the 
licensee  estimated  that  personnal 
radiation  exposure  over  the  plant  design 
life  would  increase  by  0.2  man-Rem 
from  irradiated  fuel  and  0.01  man-Rem 
from  irradiated  control  rods.  Thus,  there 
is  no  signiHcant  increase  in  the 
allowable  individual  or  cumulative 
occupational  radiation  exposure. 

There  are  no  changes  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite  and  the  offsite  dose 
consequences  of  a  postulated  fuel 
handling  accident  will  not  be  affected 
by  the  proposed  changes  to  the  TS  and 
the  resulting  offsite  dose  would  remain 
well  within  the  10  CFR  Part  100 
guidelines. 

Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  environmental  impact. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
change  to  the  TS  involve  systems 
located  within  the  restricted  areas  as 
defined  in  10  CFR  Part  20.  It  does  not 


a^ect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Conunission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendments  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  August  25, 1988  (53 
FR  32484)  and  a  correction  was 
pulbished  on  October  24, 1988  (53  FR 
41634).  No  request  for  hearing  or  petition 
for  leave  to  intervene  was  filed 
following  these  notices. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  is  no  significant  adverse 
environmental  effect  that  would  result 
from  the  proposed  action,  alternatives 
with  equal  or  greater  environmental 
impacts  need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  dues  not  involve  the  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement  for 
the  River  Bend  Station,  Unit  1,  dated 
January  1985. 

Agencies  and  Persons  Consulted 

The  NRC  Staff  has  reviewed  the 
licensee'  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  SigniHcant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  this  environmental 
assessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  adverse  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  12, 1988  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  November,  1988. 
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For  the  Nuclear  Regulatory  Commission, 
lose  A.  Calvo, 

Director,  Project  Directorate — IV,  Division  of 
Reactor  Projects — HI,  IV,  V  and  Special 
Projects  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  88-28633  Filed  12-12-88;  8:45  am) 
BILLINQ  CODE  7S90-01-M 


Advisory  Committee  on  Reactor 
Safeguards;  Revised  Meeting  Agenda 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
December  15-17, 1988,  in  Room  P-114, 
7920  Norfolk  Avenue,  Bethesda,  Md. 
Notice  of  this  meeting  was  published  in 
the  Federal  Register  on  December  1, 

1988. 

Thursday.  December  15, 1988,  Room  P- 
114,  7920  Norfolk  Avenue,  Bethesda,  MD 

8:30-8:45  A.M.;  Chairman ’s  Comments 
(Open) — ^The  ACRS  chairman  will  report 
briefly  regarding  items  of  current 
interest. 

8:45-10:45  A.M.:  Sodium  Advanced 
Fast  Reactor  (SAFR)  (Open) — Report  of 
ACRS  subcommittee  chairman  regarding 
the  review  of  this  type  of  standardized 
nuclear  plant  (initial  session).  Meeting 
with  representatives  of  NRC  and  DOE. 

11:00-12:00  Noon:  Equipment 
Qualification-Risk  Scoping  Study 
(Open) — ^Report  of  ACRS  subcommittee 
chairman  regarding  review  and 
comment  of  this  Scoping  Study.  Meeting 
with  representatives  of  NRC  Staff,  as 
appropriate. 

1:00-2:00  P.M.:  Equipment 
Qualification-Risk  Scoping  Study 
(Open) — Continue  meeting/discussion  of 
Equipment  Qualification-Risk  Scoping 
Study. 

2:00-4:15  P.M.:  Containment  System 
(Open) — Comments  by  ACRS 
subcommittee  chairman  regarding 
proposed  NRC  recommendations  for 
containment  performance  and 
improvements  for  BWR  Mark  I 
containment.  Meeting  with 
representatives  of  NRC  Staff,  as 
appropriate. 

4:15-6:30  P.M.:  NRC  Quantitative 
Safety  Goals  (Open) — Remarks  by 
ACRS  subcommittee  chairman  regarding 
proposed  NRC  Staff  plan  for 
implementation  of  NRC's  Safety  Goal 
Policy.  Meeting  with  representatives  of 
the  NRC  Staff,  as  appropriate. 

Friday,  December  16, 1988,  Room  P-114, 
7920  Norfolk  Avenue,  Bethesda,  MD 

8:30-9:30  A.M.:  Meeting  with  Director, 
NRC  Office  of  Nuclear  Regulatory 


Research  (Open) — Briefing  and 
discussion  of  items  of  mutual  interest. 

9:30-12:00  Noon:  Energency  Core 
Cooling  Systems  (Open) — Comments  by 
ACRS  subcommittee  chairman  regarding 
proposed  NRC  Code  Scaling 
Applicability  and  Uncertainty  (CSAU) 
Evaluation  Methodology  proposed  for 
use  with  best-estimate  ECCS  evaluation 
models.  Meeting  with  representatives  of 
NRC  Staff. 

12:00-12:30 P.M.:  Future  ACRS 
Activities  (Open) — ^Discuss  anticipated 
subcommittee  activities  and  discuss 
items  proposed  for  consideration  by  the 
full  Committee,  including  Split  of 
responsibilities  between  ACRS/ACNW. 

1:45-3:00  P.M.:  Meeting  with  Director, 
Office  of  Governmental  and  Public 
Affairs  (Open/Closed) — ^Briefing 
regarding  US-USSR  Exchange  of  Safety- 
Related  Information. 

(Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  information 
provided  in  confidence  by  a  foreign 
source.) 

3:15-4:45  P.M.:  Operator 
Requalification  (Open) — ^Briefing 
regarding  lessons  learned  from 
implementation  of  revised  operator 
requalification  methodology  (Draft 
Examiner  Standard  601). 

4:45-6:30  P.M.:  Nuclear  Power  Plant 
Operations  (Open) — Brieflng  regarding 
action  taken  in  response  to  LaSalle 
Nuclear  Station  core  power  oscillation 
transient. 

Saturday,  December  17, 1988,  Room  P- 
114,  7920  Norfolk  Avenue,  Bethesda,  MD 

8:30-9:00  A.M.:  Election  of  ACRS 
Officers  for  CY 1989  (Closed) — 
Discussion  and  election  of  ACRS 
chairman  and  vice-chairman  for  CY  1989 
and  Member-at-Large  for  ACRS 
Planning  Subcommittee  and  report 
regarding  Appointment  of  New 
Members. 

(This  session  will  be  closed  to  discuss 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.) 

9:00-12:00  Noon:  Preparation  of  ACRS 
Report  (Open) — ^Discuss  proposed  ACRS 
reports. 

1:00-2:00  P.M.:  ACRS  Subcommittee 
Activities  (Open) — ^Report  of  the 
December  1, 1988  meeting  regarding 
International  Seminar  on  Quality  and 
Quality  Control  and  report  of  visit  to  E. 
Fermi  Nuclear  Plant. 

2:00-3:00  P.M.:  ACRS  Activities 
(Open) — Discuss  area  of  interest/ 
activity. 

I  have  determined  in  accordance  with 
Subsection  10(d)  P.L  92-463  that  it  is 
necessary  to  close  portions  of  this 
meeting  as  noted  above  to  discuss 
information  the  release  of  which  of 


which  would  represent  a  clearly 
unwarranted  invasion  of  personal 
privacy  [5  U.S.C.  552b(c)(6)].  to  discuss 
Information  provided  in  confidence  by  a 
foreign  source  [5  U.S.C.  552b(c)(4)l.  and 
to  discuss  Proprietary  Information 
applicable  to  matters  being  considered 
[5  U.S.C.  552b(c)(4)). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephone  call  to  the  ACRS 
Executive  Director,  Mr.  Raymond  F. 
Fraley  (telephone  301/492-8049), 
between  8:15  A.M.  and  5:00  p.m. 

Dated:  December  7, 1988. 

John  C  Hoyle, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  88-28640  Filed  12-12-68;  8:45  am] 
BILUNO  CODE  7590-«1-M 


[Docket  Nos.  50-334  and  50-412] 

Duquesne  Light  Co.  et  al.; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-66 
and  NPF-73  issued  to  Duquesne  Light 
Company,  et.  al.  (the  licensee),  for 
operation  of  the  Beaver  Valley  Power 
Station,  Units  1  and  2,  located  in  Beaver 
County.  Pennsylvania. 

Environmental  Assessment 
Identificaiton  of  Proposed  Action 

The  proposed  amendments  would 
exclude  all  containment  isolation  spring- 
and  weight-loaded  check  values  not 
subject  to  Type-C  testing  from  the  lift 
test  requirements  of  Specification  4.6.3.I. 
Other  tests  currently  specified  by 
regulation  and  the  Technical 
SpeciHcations  (TS)  are  not  affected  by 
these  amendments. 

The  proposed  amendments  are  in 
accordance  with  Duquesne  Light 
Company’s  application  dated  June  22, 
1988. 

The  Need  for  the  Proposed  Action 

The  proposed  changes  to  the  TS  are 
needed  since  the  lift  tests  can  be  shown 
to  be  unnecessary  for  the  valves 
involved.  Performing  unnecessary  tests 
only  increases  resource  expenditures 
and  increases  occupational  radiological 
exposure  for  no  gain  in  safety. 
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Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
Technical  Specifications.  The  proposed 
revisions  would  only  eliminate  certain 
tests  for  these  check  valves,  and  would 
have  no  other  effect  on  plant  design  or 
operation.  Therefore,  the  proposed 
changes  do  not  increase  the  probability 
or  consequences  of  accidents,  no 
changes  are  being  made  in  the  types  of 
any  effluents  that  may  be  released 
offsite,  and  there  is  no  signiHcant 
increase  in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure.  Accordingly,  the  Commission 
concludes  that  these  proposed  actions 
would  result  in  no  signiHcant 
radiological  environmental  impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
changes  to  the  TS  involve  the 
containment  system  which  is  located 
within  the  restricted  area  as  defined  in 
10  CFR  Part  20.  They  do  not  affect  non- 
radiolgical  plant  effluents  and  have  no 
other  environmental  impacts.  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  amendments. 

The  Notice  of  Consideration  of 
Issuance  of  Amendments  and 
Opportunity  for  Prior  Hearing  in 
connection  with  this  action  was 
published  in  the  Federal  Register  on 
August  16. 1988  (53  FR  30880).  no  request 
for  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  signficiant  environmental 
effects  that  would  result  from  the 
proposed  actions,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendments.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
only  continue  to  require  that 
unnecessary  tests  be  performed. 

Alternative  Use  of  Resources 

These  actions  do  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  (FES)  for  the  Beaver  Valley 
Power  Station,  Unit  1.  dated  July  1973, 
and  the  FES  for  Unit  2  dated  September 
1985. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee’s 
request  and  did  not  consult  other 
agencies  or  persons. 


Finding  of  No  Significant  Impact 

The  staff  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  amendments. 

Based  upon  the  foregoing 
environmental  assessment,  we 
concluded  that  the  proposed  actions  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  June  22, 1988,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
Washington,  DC  and  at  the  B.  F.  Jones 
Memorial  Library,  663  Franklin  Avenue. 
Aliquippa,  PA  15001. 

Dated  at  Rockville,  Maryland,  this  Ist  day 
of  December,  1988. 

For  the  Nuclear  Regulatory  Commission. 
Lee  H.  Bettenhausen, 

Acting  Director,  Project  Directorate  1-4, 
Division  of  Reactor  Projects  l/Il,  Office  of 
Nucleor  Reactor  Regulation. 

(FR  Doc.  88-28636  Filed  12-12-88;  8:45  am) 
BILUNO  CODE  7$9(M>1-M 


[Docket  Nos.  50-275-OLA  and  50-323-OLA: 
ASLBP  No.  89-586-02-OLA] 

Pacific  Gas  and  Eiectric  Co.; 
Estabiishment  of  Atomic  Safety  and 
Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
published  in  the  Federal  Register,  37  FR 
28710  (1972),  arid  §§  2.105,  2.700,  2.702, 
2.714,  2.714a,  2.717  and  2.721  of  the 
Commission’s  Regulations,  all  as 
amended,  an  Atomic  Safety  end 
Licensing  Board  is  being  established  in 
the  following  proceeding  to  preside  over 
the  proceeding  in  the  event  that  a 
remand  hearing  is  ordered  following  the 
issuance  of  mandate  and/or  completion 
of  any  further  review  proceedings  in 
Sierra  Club  v.  U.S.  Nuclear  Regulatory 
Commission,  9th  Cir.  No.  87-7481 
(November  30, 1988). 

PaciRc  Gas  and  Electric  Company 

Diablo  Canyon  Nuclear  Power  Plant, 
Units  1  and  2 

Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82 

This  Board  is  being  established 
pursuant  to  the  November  30, 1988 
decision  in  Sierra  Club  v.  U.S.  Nuclear 
Regulatory  Commission  wherein  the 
U.S,  Court  of  Appeals  for  the  Ninth 
Circuit  remanded  the  proceeding  for 
hearing  before  a  licensing  board  to 
determine  the  likelihood  and 
consequences  of  a  zircaloy  fire  at  Diablo 
Canyon  and  consider  the  Sierra  Club’s 


criticism  of  the  Supplemental 
Environmental  Assessment. 

The  Board  is  comprised  of  the 
following  Administrative  Judges: 

Peter  B.  Bloch,  Chairman,  Atomic  Safety 
and  Licensing  Board  Panel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555 
Gustave  A.  Linenberger,  Jr.,  Atomic 
Safety  and  Licensing  Board  Panel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555 
Jerry  Harbour,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555 

Robert  M.  Lazo, 

Acting  Chief  Administrative  Judge,  Atomic 
Safety  and  Licensing  Board  Panel. 

Issued  at  Bethesda,  Maryland,  this  7th  day 
of  December  1988. 

[FR  Doc.  88-28641  Filed  12-12-88;  8:45  am] 
BHXINQ  CODE  75M-01-M 


[Docket  No.  50-3331 

James  A.  Fitzpatrick  Nuciear  Power 
Piant;  Consideration  of  issuance  of 
Amendment  to  Faciiity  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing; 
Correction 

In  the  notice  document  appearing  in 
the  Federal  Register  of  December  7, 1988 
(53  FR  49366),  make  the  following 
correction: 

In  the  sixth  full  paragraph,  in  the 
second  column,  on  page  49367,  the  date 
which  reads  “January  6, 1989"  should  be 
corrected  to  read  “December  22, 1988”. 

Dated  at  Bethesda,  Maryland,  this  8th  day 
of  December  1988. 

For  the  Nuclear  Regulatory  Commission. 
Michael  T.  Lesar, 

Acting  Chief,  Rules  Review  Section, 
Regulatory  Publications  Branch,  Division  of 
Freedom  of  Information  and  Publication 
Services,  Office  of  Administration  and 
Resources  Management, 

[FR  Doc.  88-28630  Filed  12-12-88;  8:45  am] 
BILUNC  CODE  7S9(M)1-M 


[Docket  No.  50-206] 

Southern  California  Edison  Co.  et  al.; 
Issuance  of  Amendment  to  Provisional 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission]  has  issued 
Amendment  No.  116  to  Provisional 
Operating  License  No.  DPR-13,  issued  to 
Southern  California  Edison  Company 
and  San  Diego  Gas  and  Electric 
Company  (the  licensees),  which  revised 
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the  license  for  operation  of  the  San 
Onofre  Nuclear  Generating  Station,  Unit 
No.  1,  located  in  San  Diego  County, 
California.  The  amendment  was 
effective  as  of  the  date  of  issuance. 

The  amendment  authorizes 
transshipment  of  spent  fuel  from  the 
Unit  No.  1  spent  fuel  pool,  and.  taken 
together  with  Amendment  Nos.  63  and 
52  to  Unit  Nos.  2  and  3  respectively, 
grants  authority  to  store  the  Unit  No.  1 
spent  fuel  in  the  spent  fuel  pools  at  Unit 
Nos.  2  and  3. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act],  and  the 
Commission's  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
June  24. 1988  (53  FR  23820).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

The  Commission  has  prepared  an 
Environment  Assessment  related  to  this 
action  which  was  published  in  the 
Federal  Register  on  November  30, 1988 
(53  FR  48347)  and  has  concluded  that  an 
environmental  impact  statement  need 
not  be  prepared  because  operation  of 
the  facility  in  accordance  with  this 
amendment  will  have  no  significant 
adverse  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  April  28, 1988,  as 
supplemented  April  25,  June  10, 
September  23,  October  18,  November  10, 
and  December  1, 1988,  (2)  Amendment 
No.  116  to  License  No.  DPR-13,  (3)  the 
Commission's  related  Safety  Evaluation 
and  (4)  the  Commission's  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street  NW.,  Washington,  DC 
20555,  and  at  the  General  Library, 
University  of  California,  P.O.  Box  19557, 
Irvine,  California  92713.  A  copy  of  items 
(2),  (3)  and  (4)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention;  Director,  Division 
of  Reactor  Projects — III,  IV,  V  and 
Special  Projects. 


Dated  at  Rockville,  Maryland,  this  2d  day 
of  December.  1988. 

For  the  Nuclear  Regulatory  Commission. 
Charles  M.  Trammell, 

Senior  Project  Manager,  Project  Directorate 
V.  Division  of  Reactor  Projects — III,  IV,  V  and 
Special  Projects,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  88-28631  Filed  12-12-88;  8:45  am) 
BILUNQ  CODE  7S9<H)1-M 


[Docket  No.  50-206] 

Southern  California  Edison  Co.,  and 
San  Diego  Gas  and  Electric  Co.,  (San 
Onofre  Nuclear  Generating  Station, 

Unit  No.  1);  Consideration  of  Issuance 
of  Amendment  to  Provisional 
Operating  License  and  Opportunity  for 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  Provisional  Operating  License  No. 
DPR-13  issued  to  Southern  California 
Edison  Company,  et  al.  (the  licensee), 
for  operation  of  San  Onofre  Nuclear 
Generating  Station,  Unit  No.  1,  located 
in  San  Diego  County,  California.  The 
request  for  amendment  was  submitted 
by  letter  dated  November  7, 1988. 

The  proposed  amendment  would 
change  the  power  supply  for  motor- 
operated  valve  MOV-358  (emergency 
core  cooling  recirculation  flow  to  loop 
“C”)  from  motor  control  center  No.  3 
(MCC-3)  to  the  Uninterruptible  Power 
Supply  (UPS)  to  eliminate  a  single 
failure  suseptibility  in  the  recirculation 
system. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  January  12, 1989,  the  licensee  may 
fde  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  provisional  operating  license, 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petitions  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petition  for  leave  to  intervene  shall  be 
hied  in  accordance  with  the 
Commission's  “Rules  of  Practice  for 
Domestic  Licensing  Proceedings”  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 


Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  must  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors;  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  Hnancial  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  proceeding  as  to  which 
petitioner  wishes  to  intervene.  Any 
person  who  has  filed  a  petition  for  leave 
to  intervene  or  who  has  been  admitted 
as  a  party  may  amend  the  petition 
without  requesting  leave  of  the  Board  up 
to  Rfteen  (15)  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Gontentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention; 
Docketing  and  Service  Branch,  or  may 
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be  delivered  to  the  Commission’s  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  l-{800)  32S-6000  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  George 
W.  Knighton:  petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel-White  Flint,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Charles 
R.  Kochner,  Assistant  General  Counsel, 
and  )ames  Beoletto,  ESQ.,  Southern 
California  Edison  Company,  P.O.  Box 
800,  Rosemead,  California  91770, 
attorneys  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission’s  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  ie  available  for  public 
inspection  at  the  Commission’s  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC,  and  at  the  General 
Library,  University  of  California,  P.O. 
Box  19557,  Irvine,  California  92713. 

Dated  at  Rockville,  Maryland,  this  1st  day 
of  December  1988. 

For  the  Nuclear  Regulatory  Commission. 
George  W.  Knighton, 

Project  Director,  Project  Directorate  V, 
Division  of  Reactor  Projects — HI,  IV,  V  and 
Special  Projects. 

[FR  Doc.  88-28634  Filed  12-12-88;  8:45  am) 
BILLING  COOE  7S90-01-M 


[Docket  No.  50-112] 

University  of  Okiahoma  Research 
Reactor;  Proposed  Issuance  of  Orders 
Authorizing  Disposition  of  Component 
Parts  and  Terminating  Facility  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  Orders 
authorizing  the  University  of  Oklahoma 
(the  licensee)  to  dismantle  the  reactor 
facility  and  dispose  of  the  component 
parts,  and  termination  of  Facility 
License  No.  R-53,  in  accordance  with 
the  licensee’s  application  dated  October 
25, 1988. 

The  first  of  these  Orders  would  be 
issued  following  the  Commission’s 
review  and  approval  of  the  licensee’s 
detailed  plan  for  decontamination  of  the 
facility  and  disposal  of  the  radioactive 
components,  or  some  alternate 
disposition  plan  for  the  facility.  This 
Order  would  authorize  implementation 
of  the  approved  plan.  Following 
completion  of  the  authorized  activities 
and  verification  by  the  Commission  that 
acceptable  radioactive  contamination 
levels  have  been  achieved,  the 
Commission  would  issue  a  second  Order 
terminating  the  facility  license  and  any 
further  NRC  jurisdiction  over  the 
facility.  Prior  to  issuance  of  each  Order, 
the  Commission  will  have  made  the 
findings  required  by  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Commission’s  regulations. 

By  January  13, 1989,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  subject  Orders  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission’s  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings’’  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 


why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner’s  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 

Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  action  imder  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  or  representative  for  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-(800)  325-6000  (in 
Missouri  l-(800)  342-6700).  the  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Charles  L.  Miller;  petitioner’s  name  and 
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telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 

DC  20535,  and  to  Mr.  Fred  Gipson,  Chief 
Legal  Counsel,  University  of  Oklahoma, 
660  Farrington  Oval.  Room  213.  Norman, 
Oklahoma  73019,  attorney  for  licensee. 

Nonthncly  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petitioner  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(aKlKiHv}  and  2.714(d]. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  application 
dated  October  25, 1968,  wUch  is 
available  for  public  infection  at  the 
Commission’s  Public  Document  Room. 
2120  L  Street  NW,,  Washington,  DC. 

Dated  at  Rockville,  Maryland,  diis  7tb  day 
of  December  1988. 

For  the  Nuclear  Regulatory  Commission. 
Charles  L.  Miller, 

Director,  Standardization  and  Non-Power, 
Reactor  Project  Directorate,  IMvisioa  of 
Reactor  Projects  UI,  IV,  V  and  Special 
Projects,  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  88-28635  Filed  12-12-88;  8:43  am] 
BILUNG  CODE  7SM>-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Office — Kenneth 
Fogash,  (202)  272-2142 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission.  Office  of  Consumer 
Affairs,  Washington,  DC  20549. 

Extension 

Regulation  A.  SEC  File  No.  270-110 
Form  F-6.  SEC  File  No.  270-270 

Notice  is  hereby  given  that  fmrsuant 
to  the  Paperwork  Reduction  of  1980  (44 
U.S.C.  3501  et  seq.),  the  Securities  arid 
Exchange  Commission  has  submitted 
Form  F-6  (17  CFR  239.36)  for  approval  of 
an  extension  of  clearance. 

Regulation  A  is  a  stream-lined 
registration  provision  for  small  issues, 
affecting  326  filers  at  an  estimated  912 
burden  hours  per  response. 


Form  F-6  is  used  by  depository  banks 
to  register  American  Depmitary 
Receipts  of  f(H*eign  companies  pursuant 
to  the  Securities  Act  of  1933.  AH  filings 
on  Form  F-6  are  prepared  and  fifed  by  a 
linoited  number  of  banks  that  act  as 
depositaries. 

Currently,  339  Forms  F-6  are  filed 
annually  at  an  estimated  one  burden 
hour  per  response. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  SEC  rules  and 
forms  to  Kenneth  A.  Fogash,  Deputy 
Executive  Director,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549-6004  and 
Gary  Waxman,  Clearance  Officer, 

Office  of  Management  and  Budget 
(Paperwork  Reduction  Projects  3235-286 
and  3235-0292),  Room  3228,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Jonathan  G.  Katz, 

Secretary. 

December  9, 1988. 

[FR  Doc.  88-28667  Filed  12-12-88;  8:45  am) 
BiLUNG  COM  ms-ai-w 


IRel.  No.  34-26344;  Fife  No.  SR-OTC-68-19) 

Self-Regulatory  Organizations;  FUing 
of  Proposed  Rule  Change;  The 
Depository  Trust  Company  Relating  to 
Its  Automated  Tender  Offer  Program 

Pursuant  to  section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b){lJ,  notice  is  hereby  given 
that  on  November  23, 1988,  The 
Depository  Trust  Company  filed  with 
the  Securites  and  Exc^i^e  Commission 
the  proposed  rule  change  as  described 
in  Items  L  H.  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commisstrm  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Oeganizatioo's 
Statement  of  die  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  invoK’es  the 
Automated  Tender  Offer  Program 
("ATOP”)  of  The  Depository  Trust 
Company  (“DTC”),  as  described  in  the 
DTC  Memorandum  dated  November  l(k 
1988  which  is  attached  as  Exhibit  2  to 
DTC’s  filing  on  Form  19l>-4,  File  No.  SR- 
DTC-88-19. 


II.  Self-Begulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  place  specified  in  Item  IV  b^w. 

The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  si^iificant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organizatioo's 
Statement  of  the  Purposes  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposedc  rule  change  will 
automate  further  the  manner  in  which 
tender  and  exchange  offers  can  be 
processed  through  DTCs  facilities.  A 
principal  feature  of  ATOP  is  the 
elimination  of  hardcopy  (Le.,  paper) 
letters  of  transmittal  signed  by  DTCTs 
Participants.  In  place  of  the  signed 
letters  of  transmittal.  DTC  will  receive 
electronic  instructions  from  Participants 
and  will  transmit  electronically 
messages  containing  those  bistructions 
to  computer  terminus  in  the  offices  of 
high  volume  tender  and  exchange 
agents.  The  electronic  instructions 
received  by  DTC  from  Participant  and 
transmitted  to  the  tender  or  exchange 
agent  will  include  a  single  character  by 
which  the  Participant  acknowledges  its 
receipt  of.  and  agreement  to  be  bound 
by,  the  offeror’s  letter  of  transmittaL 
ATOP  will  alleviate  probimns  arising 
from  the  use  of  hardcopy  documents  in 
tender  and  exchange  offers,  such  as  the 
risk  of  loss,  delay  during  shipment  and 
the  expense  and  labor  invedved  in  the 
physical  handling  of  docummits.  In 
addition.  ATOP  wiH  provide  agents  for 
tender  and  exchange  offers  with  an 
improved  ability  to  control  the 
processing  of  such  offers  by  making  a 
variety  of  infonnatioa  available  to  the 
agent  (and  to  the  offeror)  while  an  offer 
is  open.  ATCK*  will  not  diange  current 
practices  regarding  the  preparatiem  and 
distribution  tA  tender  exchange 
offer  materials,  including  letters  of 
transmittaL 

The  pn^xwed  rule  change  is 
consistent  with  the  requirements  of  the 
Securities  and  Exchange  Act  of  1934  and 
the  rules  and  regulations  thereunder 
applicable  to  DTC  since  the  proposed 
rule  change  will  automate  further  the 
processing  of  tender  and  exchange 
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offers  involving  securities  on  deposit  at 
DTC.  The  proposed  rule  change  will  be 
implemented  consistently  with  the 
safeguarding  of  securities  and  funds  in 
DTC’s  custody  or  control  or  for  which  it 
is  responsible  since  the  proposed  rule 
change  enhances  DTC’s  existing 
services  for  tender  and  exchange  offers. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

DTC  perceives  no  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 

(C)  Self-Regulatory  Organization ’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  proposed  rule  change  was 
developed  at  the  request  of  Participants 
who  wish  to  maximize  the  electronic 
instructions  they  convey  to  and  through 
DTC  and  after  discussions  with  agents 
for  tender  and  exchange  offers.  Written 
comments  from  DTC  Participants  or 
others  have  not  been  solicited  or 
received  on  the  proposed  rule  change. 

The  DTC  Memorandum  attached  as 
Exchibit  2  to  DTC's  filing  on  Form  19b-4, 
File  No.  SR-DTC-88-19.  is  being 
distributed  to  agents  for  tender  and 
exchange  offers  and  other  interested 
persons. 

IIL  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
published  its  reasons  for  so  Hnding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securites  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 


and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission’s  Public  Reference  Room, 
450  Fifth  Street  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  self- 
regulatory  organization.  All  submissions 
should  refer  to  the  Hie  number  in  the 
caption  above  and  should  be  submitted 
by  January  3, 1989. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

Dated;  December  7, 1988. 

(FR  Doc.  88-28670  Filed  12-12-88;  8:45  am] 
BIUJNQ  CODE  NIO-OI-M 


[Rel.  No.  34-26346;  File  No.  PHLX  88-37] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  French  Franc  Contract 
Specifications 

Pursuant  to  section  19(b](l]  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  November  18, 1988,  the 
Philadelphia  Stock  Exchange,  Inc.  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Philadelphia  Stock  Exchange,  Inc. 
(“PHLX”  or  the  "Exchange”)  proposes  to 
change,  pursuant  to  Exchange  Rule  1013 
Units  of  Trading  and  rule  1012(c)  Series 
of  Options  Open  for  Trading,  the  size  of 
the  French  franc  foreign  currency 
options  contracts  listed  and  eligible  for 
trading  on  the  PHLX.  The  PHLX 
proposes  that  the  unit  of  trading 
respecting  the  French  franc  foreign 
currency  options  be  increased  to  250,000 
francs  from  125,000  francs  presently. 
Additionally,  the  PHLX  proposes  to 
amend  Rule  1034  regarding  the  minimum 
fractional  change  i.e.,  minimum  premium 
change  for  dealing  on  the  Exchange  on 
option  contracts  on  the  French  franc 
from  $.00005  to  $.00002.  The  text  of  the 
proposed  rule  change  is  set  forth  below 
[Brackets]  indicate  deletions;  italics 
indicates  additions. 


Minimum  Fractional  Changes 

Rule  1034.  The  minimum  fractional 
change  for  dealing  on  the  Exchange  in 
option  contracts  shall  be  as  follows; 

(i)  In  the  case  of  options  on  stocks, 
one-eighth  point  in  option  contracts 
trading  at  ^.00  per  share  per  option  or 
higher,  and  one-sixteenth  point  in  option 
contracts  trading  under  $3.00  per  share 
per  option. 

(ii)  In  the  case  of  options  on  foreign 
currencies.  $.0001  for  option  contracts 
on  the  British  pound,  $.0001  for  option 
contracts  on  the  German  mark,  $.0001 
for  option  contracts  on  the  Swiss  franc. 
$.0001  for  option  contracts  on  the 
Canadian  dollar,  $.0001  for  option 
contracts  on  the  Australian  dollar, 

$.0001  for  option  contracts  on  the  ECU. 
$.0002  [$.00005]  for  option  contracts  on 
the  French  franc  and  $.000001  for  option 
contracts  on  the  Japanese  yen. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  speciHed  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statements  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  increase  the  size  of  the  unit 
of  trading  respecting  French  franc 
foreign  currency  options  contracts  from 
to  125,000  francs  to  250,000  francs  and 
enable  market  participants  to  more 
competitively  transact  business  in  this 
product.  In  recent  months  a  number  of 
market  participants  trading  French  franc 
options,  as  well  as  the  PHLX  Upstairs 
Advisory  Committee,  have  maintained 
that  the  French  franc  options  contract 
unit  of  trading  was  too  small. 

Currently,  the  French  franc  options 
contract  is  the  smallest  PHLX  options 
contract,  as  measured  by  the  dollar 
amount  of  underlying  foreign  currency. 
The  increase  in  the  size  of  the  unit  of 
trading  in  the  French  franc  contract  will 
bring  it  into  a  dollar  range  comparable 
to  other  foreign  currency  options 
contracts  traded  on  the  PHLX.  In  this 
regard,  a  French  franc  foreign  currency 
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options  contract  of  250,000  francs 
represents  a  dollar  value  at  current  spot 
of  $41,022.50  U.S.,  whereas  the 
comparable  ECU  contract  dollar  value, 
for  example,  is  $72,537.50  U.S.,  the 
Japanese  yen  contract  dollar  value  is 
$49,862.50  U.S.,  the  Canadian  dollar 
contract  value  is  $40,705.00  U.S.,  and  the 
Australian  dollar  contract  value  is 
$41,055.00  U.S.  Pursuant  to  its  Rule 
1012(a)(ii),  the  PHLX  proposes  to  initiate 
trading  and  open  French  franc  foreign 
currency  options  series  respecting  units 
of  trading  of  250,000  French  francs  in 
puts  and  calls  with  both  American  and 
European  style  expirations  commencing 
on  February  13, 1989.  In  order  to  prevent 
investor  confusion  the  PHLX  proposes 
not  to  continue  to  add  French  franc 
foreign  currency  options  contract  series 
with  units  of  trading  of  125,000  francs 
after  the  February  1989  expiration.  The 
PHLX  proposes  to  continue  to  trade 
those  open  and  outstanding  French 
franc  options  series  with  units  of  trading 
of  125,000  francs  until  their  expiration  in 
December  1989. 

Additionally,  by  decreasing  the 
minimum  premium  change  from  the  ' 
equivalent  of  $6.25  per  tick  to  $5.00  per 
tick  the  PHLX  will  enable  market 
participants  to  more  effectively  trade 
and  hedge  their  over  the  counter 
currency  risk  with  Exchange  traded 
French  franc  foreign  currency  options.  In 
this  regard,  the  Exchange  understands 
that  over-the-counter  French  franc 
currency  options  are  usually  transacted 
on  a  smaller  tick  basis  than  .00005. 

The  proposed  rule  change  is  based  on 
section  6(b)(5)  of  the  Securities 
Exchange  Act  of  1934  in  that  it  is 
designed  to  facilitate  transactions  in  the 
French  franc  foreign  currency  options 
contracts. 

B.  Self-Regulatory  Organizations 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  EHectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  Icmger  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  or  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 


as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approved  such  proposed 
rule  change,  or, 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission’s  Public  Reference  Section, 
450  Fifth  Street  NW..  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  oflRce  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  3, 1989. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

Dated:  December  7, 1988. 

[FR  Doa  88-28671  Filed  12-12-88;  8:45  am] 
BILLING  CODE  WIO-Ot-M 


[Rel.  No.  IC-16680;  (811-3801)1 

First  Investors  Klldoyle  Fund,  tnc4 
Notice  of  Application 

December  7, 1988.  Q04 

agency:  Securities  and  Exchange 

Commission  (“SEC"). 

action:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  **1940  Act”). 

Applicant  First  InvestOTS  Kildoyle 
Fund,  Inc. 

Relevant  1940  Act  Section;  Section 
8(f)  and  Rule  8f-l  UiCTeunder. 

Summary  of  Application:  Applicant 
seeks  an  order  (Glaring  that  it  has 
ceased  to  be  an  investment  company. 

Filing  Dote:  The  application  was  filed 
on  November  30, 1988. 


Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
December  29, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  maiL  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  aHidavit  or,  for 
attorneys,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

addresses:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549; 
Applicant,  120  Wall  Street,  New  York, 
NY  10005. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  J.  Heaney,  Financial  Analyst  (202) 
272-3420,  or  Brion  R.  Thompson,  Branch 
Chief  (202)  272-3016  (Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person,  or 
the  SEC’s  commercial  ct^ier  (0)0)  231- 
3282  (in  Maryland  (301)  258-4300). 

Applicant’s  Representations 

1.  On  July  15, 1983,  Applicant  filed 
Form  N-8A  to  register  under  the  1940 
Act  as  an  open-end,  diversified 
management  investment  company.  On 
July  15, 1983,  Applicant  also  filed  Form 
N-1  pursuant  to  the  1940  Act  and  the 
Securities  Act  of  1933,  but  such 
registration  statement  did  not  become 
effective  and  Applicant  never  made  a 
public  offering  of  its  securities. 
Applicant  does  not  have  any  assets  or 
liabilities.  Applicant  has  no 
shareholders  and  is  not  now  engaged, 
nor  does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

2.  Applicant  is  a  duly  organized  and 
existing  corporation  under  the  laws  of 
the  State  of  Maryland.  Applicant  will 
not  dissolve  and  intends  to  maintain  its 
corporate  existence  under  Maryland 
State  law. 

For  the  Commission,  by  the  Division  of 
Investment  Management  under  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

|FR  Doc.  88-28668  Filed  12-12-88;  8:45  am) 
BILUNG  CODE  SStO-OI-W 
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[ReL  No.  IC-16681;  (812-7142)] 

National  Rural  Utilities  Cooperative 
Finance  Corporation;  Notice  of 
Application 

December  7, 1988. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 
action:  Notice  of  application  for  an 
amended  order  under  the  Investment 
Company  Act  of  1940  (“1940  Act”). 

Applicant:  National  Rural  Utilities 
Cooperative  Finance  Corporation. 

Relevant  1940  Act  Sections: 

Exemption  requested  pursuant  to 
sections  6(c)  and  6(e)  from  all  provisions 
of  the  1940  Act,  with  certain  exceptions. 

Summary  of  Application:  Applicant 
seeks  an  order  pursuant  to  sections  6(c) 
and  6(e)  amending  a  prior  order 
(Investment  Company  Act  Rel.  No. 

15811,  June  16, 1987,  “Prior  Order") 
exempting  certain  trusts  (“Trust”) 
established  or  to  be  established  by 
Applicant,  each  Trust  to  hold  a  note 
guaranteed  by  the  Rural  Electricification 
Administration  evidencing  loans  used  to 
refinance  certain  borrowings  from  the 
Federal  Financing  Bank,  from  all 
provisions  of  the  1940  Act  other  than 
sections  26  (with  certain  exceptions),  36. 
37  and  (to  the  extent  necessary  to 
implement  the  foregoing  Sections)  38 
through  53  thereof  in  connection  with 
the  issuance  of  certificates 
(“Certificates”)  by  each  Trust  to 
Applicant  and  the  subsequent  resale  of 
the  Certificates  to  the  public  by 
Applicant.  The  purpose  of  the  requested 
amended  order  is  to  extend  the  relief 
granted  in  the  Prior  Order  to  Trusts 
established  on  behalf  of  certain  rural 
telephone  systems  (the  Prior  Order 
contemplated  only  rural  electric 
systems)  and  to  consolidate  into  the 
requested  amended  order  certain 
miscellaneous  changes  in  the  factual 
description  of  Applicant's  proposal. 

Filing  Date:  The  application  was  filed 
on  September  29, 1988  and  a  letter  was 
submitted  November  17, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  requested 
exemption  will  be  granted.  Any 
interested  person  may  request  a  hearing 
on  the  application  or  ask  to  be  notified  if 
a  hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m., 
December  29, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  in  the 
case  of  an  attomey-at-law,  by 


certificate.  Request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street,  NW.,  Washington,  DC  20549; 
Applicant,  c/o  Mark  L.  Weissler, 

Milbank,  Tweed,  Hadley  &  McCloy,  1 
Chase  Manhattan  Plaza,  New  York,  NY 
10005. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Mira,  Staff  Attorney  (202)  272- 
3047,  or  Brion  Thompson,  Branch  Chief 
(202)  272-3016  (Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC’s 
Public  Reference  Branch  in  person  or  the 
SEC’s  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicant’s  Representations 

1.  Applicant  is  a  tax  exempt,  not-for- 
profit  cooperative  association  that  was 
established  by  its  members  to  provide 
them  with  a  source  of  financing  to 
supplement  the  loan  programs  of  the 
Rural  Electrification  Administration  of 
the  United  States  Department  of 
Agriculture  (“REA”).  Applicant’s 
members  are  generally  non-profit 
cooperative  electric  utilities  and  service 
organizations  and  represent  95%  of  the 
total  number  of  such  entities  in  the 
United  States.  Under  the  Prior  Order, 
Applicant  presently  conducts  a  program 
(“Program”)  to  assist  rural  electric 
systems  (“Electric  Borrowers”)  in 
refinancing  certain  borrowings  from  the 
Federal  Financing  Bank  of  the  United 
States  Treasury  Department  (“FFB 
Loans”)  as  permitted  by  an  amendment 
to  the  Rural  Electrification  Act  of  1936. 
The  FFB  Loans  are  repaid  from  the 
proceeds  of  loans  made  by  Applicant 
(“Private  Loans”),  repayment  of  which  is 
guaranteed  by  the  REA,  which  loans  are 
evidenced  by  notes  (“Private  Notes”) 
each  deposited  in  a  Trust.  Each  Trust’s 
investment  activities  consist  of  receiving 
a  single  Private  Note,  issuing  the 
Certificates  representing  the  beneficial 
interest  of  the  Trust,  and  collecting 
payments  on  the  Private  Note.  The 
Certificates  are  issued  initially  to 
Applicant  but  may  be  resold  to  the 
public.  The  trust  agreements  governing 
each  Trust  will  qualify  under  the  Trust 
Indenture  Act  of  1939  if  the  Certificates 
are  offered  to  the  public.  The  trusteee  of 
each  Trust  is  a  commercial  bank  having 
capital  and  surplus  of  at  least  $50 
million. 

2.  Applicant  now  proposes  to  extend 
the  Program  to  cover  refinancing  of  FFB 
Loans  by  rural  telephone  systems 
(“Telephone  Borrowers”).  The 


legislation  under  which  the  Program  was 
organized  treats  Electric  Borrowers  and 
Telephone  Borrowers  indiscriminately. 

To  extend  the  Program,  Applicant  will 
act,  in  part,  through  Rural  "Telephone 
Finance  Cooperative  (“RTFC”),  a 
cooperative  of  which  Applicant  is  a 
member  that  makes  loans  to  Telephone 
Borrowers.  Applicant  manages  RTFC 
pursuant  to  a  management  contract  and, 
under  RTFC’s  charter,  appoints  a 
majority  of  its  board  of  directors. 
Applicant  combines  RTFC’s  financial 
results  with  its  own  in  Applicant’s 
financial  statements,  as  required  by 
generally  accepted  accounting 
principals  in  light  of  Applicant’s  control 
over  RTFC  and  the  complete  integration 
of  the  two  entities’  operations. 

3.  Under  the  Program  as  revised,  the 
Trusts  would  be  established  and  operate 
in  substantially  the  same  manner  as 
under  the  Prior  Order,  except  that  in  the 
case  of  a  Telephone  Borrower,  RTFC 
(rather  than  Applicant  as  in  the  case  of 
Electric  Borrowers)  would  make  the 
Private  Loans  the  proceeds  of  which 
would  be  used  to  prepay  the  FFB  Loans 
being  refinanced.  RTFC  would  derive  its 
funds  through  a  loan  from  (or  borrowing 
guaranteed  by)  Applicant.  Applicant 
would  guarantee  performance  by  RTFC 
of  its  obligations  as  lender.  RTFC  would 
receive  the  Certificates  issued  by  each 
Trust  holding  a  Private  Note  evidencing 
the  Private  Loan  made  by  RTFC.  Under 
the  proposed  amended  order,  REA 
would  continue  to  provide  the  same  full 
faith  and  credit  obligation  of  the  United 
States  with  respect  to  any  principal  and 
interest  due  on  a  Private  Note  as  was 
provided  under  the  Prior  Order, 

4.  Applicant  will  continue  to  act  as 
servicer  for  all  Trusts,  unless  REA 
interprets  applicable  regulations  to 
require  that  RTFC  so  act  with  respect  to 
Telephone  Borrowers,  in  which  case 
RTFC  will  subcontract  its  servicing 
obligations  to  Applicant.  Applicant  will 
also  guarantee  RTFC’s  performance  of 
its  obligations  as  lender  and  as  servicer 
or  otherwise  provide  RTFC  with  credit 
support  satisfactory  to  REA  as  permitted 
under  applicable  regulations.  Given  its 
responsibilities  as  servicer.  Applicant 
will  continue  to  sign  registration 
statements  under  the  Securities  Act  of 
1933  with  respect  to  the  Certificates. 

5.  Applicant  also  proposes  to  amend 
the  Prior  Order  to  reflect  the  following 
changes  in  the  Program: 

(a)  If  the  rate  on  a  Private  Note  is 
fixed  after  a  period  during  which  it  has 
borne  interest  at  a  variable  rate,  any 
savings  theretofore  realized  (that  is,  the 
amount  by  which  the  interest  rate  it  has 
actually  borne  is  less  than  the  weighted 
average  rate  on  the  refinanced  FFB 
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Loans  (the  "FFB  Rate"),  will  be 
available,  as  contemplated  by 
applicable  regulations,  to  permit  fixing 
of  a  rate  in  excess  of  the  FFB  Rate  to  the 
extent  of  the  savings.  In  no  case  would 
there  be  any  change  in  the  interest  rates 
on  the  Certificates  once  they  had  been 
sold  to  the  public. 

(b)  During  the  period  when  a  Private 
Note  bears  interest  at  a  variable  rate,  it 
may  generally  be  prepaid  on  five  days’ 
notice  rather  than  on  30  days  notice  as 
was  stated  in  the  application  on  which 
the  Prior  Order  was  granted.  Funds 
deposited  for  prepayment  of  such 
Private  Note  during  this  period  will  be 
invested  not  for  30  days  but  only  for  the 
period  between  notic**  of  prepayment 
and  distribution  to  Certificateholders  (a 
minimum  of  five  and  a  maximum  of  10 
days).  Funds  will  be  invested  only  in 
instruments  maturing  before  the  date  of 
distributions. 

(c)  Enforcement  expenses  and  (unless 
R^  consents  in  a  particular 
transaction)  offering  costs  for  the 
Certificates  will  no  longer  be  included  in 
REA-guaranteed  interest  on  the  Private 
Notes.  Instead,  the  servicer  will  be 
relegated  to  an  unsecured  claim  for 
these  expenses  directly  against  the 
borrower,  and  offering  costs  (if  REA 
does  not  permit  otherwise)  will  be  paid 
by  the  borrower  at  closing  or  financed 
by  Applicant  or  RTFC  for  the  borrower 
outside  the  refinancing  transaction. 

Since  the  servicer  will  have  no  claim  for 
these  expenses  and  costs  from  the 
Trusts,  it  remains  true  (as  stated  in  the 
original  application)  that  payment  of 
these  costs  and  expenses  will  not  reduce 
distributions  to  Certificateholders. 

(d)  The  original  application  indicates 
that  earnings  on  funds  invested  pending 
distribution  to  CertiHcateholders  will  be 
either  paid  to  Applicant  or  returned  to 
the  borrower  (or  to  REA  to  the  extent  of 
unreimbursed  payments  on  the  REA 
guaranty).  Under  the  amended  order  the 
borrower  and  REA,  and  not  Applicant, 
will  receive  all  such  earnings. 

(e)  While  Applicant  still  holds  the 
Certificates,  the  rate  on  a  Private  Note, 
once  fixed,  must  remain  so  Hxed  until 
the  maturity  of  the  Private  Note. 

Applicant’s  Legal  Conclusions 

1.  The  requested  amended  order  is 
necessary  and  appropriate  in  the  public 
interest  because  Congress  has  acted  to 
encourage  prepayment  of  the  FFB  Loans 
with  private  capital,  the  structure 
proposed  has  been  approved  by  REA 
and  accommodates  the  government’s 
concerns  about  issuance  of  federally 
guaranteed  debt  directly  to  the  public 
and  the  investment  activities  of  the 
Trusts  will  be  very  limited. 


2.  The  requested  amended  order  is 
consistent  with  the  protection  of 
investors  because  the  limited  activity  of 
the  Trusts  and  the  extreme  safety  of  the 
assets  they  will  hold  obviate  the  need 
for  the  complex  regulatory  safeguards  of 
the  1940  Act.  Finally,  Applicant’s 
proposal  is  consistent  with  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act  because  the 
Trusts’  operations  will  not  lend 
themselves  to  the  abuses  against  which 
the  1940  Act  is  directed. 

Applicant’s  Conditions 

If  the  requested  exemption  is  granted. 
Applicant  agrees  that  the  Trusts  will 
comply  with  the  following  conditions: 

1.  To  be  subject  pursuant  to  Section 
6(e)  of  the  1940  Act  to  sections  26  (with 
the  following  exception),  36,  37  and  (to 
the  extent  necessary  to  implement  the 
foregoing  sections)  38  through  53  of  the 
1940  Act.  They  will  not  be  subject  to  the 
provisions  of  section  26(a)(2)  of  the  1940 
Act  to  the  extent  such  provisions  are 
inconsistent  with  the  servicer 
compensation  arrangements  (including 
the  scheduled  servicing  fee  and 
reimbursements  for  certain  expenses) 
described  in  the  application,  which 
Applicant  believes  are  fair  and 
reasonable  in  light  of  the  function  the 
servicer  undertakes. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  88-28669  Filed  12-12-88;  8:45  am) 
BILUNG  CODE 


SMALL  BUSINESS  ADMINISTRATION 
[License  No.  06/06-0188] 

MVenture  Corp4  Application  for 
Conflict  of  Interest  Transaction 

Notice  is  hereby  given  that  MVenture 
Corp  (MVC),  1717  Main,  Dallas,  Texas 
75201,  a  Federal  Licensee  under  the 
Small  Business  Investment  Act  of  1958, 
as  amended  (the  Act),  has  filed  an 
application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
§  107.903(b)(1)  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.903(b)(1)  (1988)) 
for  an  exemption  from  the  provisions  of 
the  cited  Regulations. 

MVC  proposes  to  invest  $600,000  in 
NYS  Entertainment,  Ltd,  (NYSEL),  4312 
Bordeaux,  Dallas,  Texas  75205. 

The  proposed  financing  is  brought 
within  the  purview  of  §  107.903(b)(1)  of 


the  Regulations  because  the  proposed 
General  Partner  of  NYSEL  will  be  25 
percent-owned  by  an  Associate  of  MVC, 
Mr.  Raymond  A.  Hay.  Mr.  Hay  is  an 
Associate  of  MVC  by  virtue  of  the  fact 
that  he  is  a  Director  of  MCorp,  the 
indirect  majority  stockholder  of  MVC. 
His  stock  ownership  of  MCorp  is  de 
minimus. 

Notice  is  hereby  given  that  any 
interested  person  may,  not  later  than 
fifteen  (15)  days  from  the  date  of 
publication  of  this  Notice,  submit 
written  comments  on  the  proposed 
transaction  to  the  Deputy  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  1441  L  Street 
NW.,  Washington,  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Dallas,  Texas. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  December  5, 1988. 

Robert  G.  Lineberry, 

Deputy  Associate  Administrator  for 
Investment. 

[FR  Doc.  88-28652  Filed  12-12-88:  8:45  am) 
BtLUNG  CODE  U2S-01-II 


[License  No.  06/06-0298] 

Southern  Ventures,  Inc.;  Issuance  of  a 
Small  Business  Investment  Company 
License 

On  September  30, 1988,  a  notice  was 
published  in  the  Federal  Register  (Vol. 
53,  No.  190  Page  38399)  stating  that  an 
application  has  been  filed  by  Southern 
Ventures,  Inc.,  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
S  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1988)  for  a  license  as  a 
small  business  investment  company. 

Interested  parties  were  given  imtil 
close  of  business  October  30, 1988,  to 
submit  their  comments  to  SBA.  No 
con.ments  were  received. 

Notice  is  hereby  given  that  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  06/06-0298  on 
November  30, 1988,  to  Southern 
Ventures,  Inc.  to  operate  as  a  small 
business  investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 
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Dated:  December  5. 1988. 

Robert  G.  Lineberry, 

Deputy  Associate  Administrator  for 
Investment 

[FR  Doc.  88-28653  Filed  12-12-88;  8:45  am) 
BILUNQ  CODE  S02S-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
[CGD  88-101] 

National  Boating  Safety  Advisory 
Council;  Charter  Renewal 

agency:  Coast  Guard,  DOT. 
action:  Notice  of  renewal. 

summary:  The  Secretary  of 
Transportation  has  approved  the 
renewal  of  the  Charter  for  the  National 
Boating  Safety  Advisory  Council. 

The  purpose  of  this  Council  is  to 
advise  the  Secretary  of  Transportation 
with  regard  to  major  boat  safety  matters 
related  to  the  Federal  Boat  Safety  Act  of 
1971  (as  recodified  in  Subtitle  11  of  Title 
46,  U.S.  Code). 

FOR  FURTHER  INFORMATION  CONTACT: 

Captain  W.  S.  Griswold,  Executive 
Director,  National  Boating  Safety 
Advisory  Council  (G-NAB),  Room  4302, 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street,  SW.,  Washington,  DC 
20593-0001;  (202)  267-1077. 

Dated:  December  6, 1988. 

Robert  T.  Nelson, 

Hear  Admiral  U.S.  Coast  Guard,  Chief,  Office 
of  Navigation  Safety  and  Waterway  Services. 
(FR  Doc.  88-28587  Filed  12-12-88;  8:45  am) 
BILLING  CODE  4910-14-M 


(CGD1  88-100] 

New  York  Harbor  Traffic  Management 
Advisory  Committee;  Meeting 

agency:  Coast  Guard,  DOT. 
action:  Notice  of  meeting. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463:  5  USC  App.  I),  notice  is 
hereby  given  of  a  meeting  of  the  New 
York  Harbor  Traffic  Management 
Advisory  Committee  to  be  held  on 
january  26. 1989,  in  the  Conference 
Room,  second  floor,  U.S.  Coast  Guard 
Marine  Inspection  Office,  Battery  Park, 
New  York,.  New  York,  beginning  at  10:00 
a.m. 

The  agenda  for  this  meeting  of  the 
New  York  Harbor  Traffic  Management 
Advisory  Committee  is  as  follows: 

1.  introductions. 

2.  Feedback  on  Group  New  York's 
Anchorage  Management  performance 


and  the  monitoring  of  channel  13  VHF- 
FM. 

3.  Update  Kill  Van  Kull/Newark  Bay 
Dredging  Project. 

4.  Update  on  Navy  Homeport  project. 

5.  Discuss  impact  of  revised  Captain 
of  the  Port  zones. 

6.  Topics  from  the  floor. 

7.  Review  of  agenda  topics  and 
selection  of  date  for  next  meeting. 

The  New  York  Harbor  Traffic 
Management  Advisory  Committee  has 
been  established  by  Commander,  First 
Coast  Guard  District  to  provide 
information,  consultation,  and  advice 
with  regard  to  port  development, 
maritime  trade,  port  traffic,  and  other 
maritime  interests  in  the  harbor. 
Members  of  the  Committee  serve 
voluntarily  without  compensation  from 
the  Federal  Government. 

Attendance  is  open  to  the  interested 
public.  With  advance  notice  to  the 
Chairperson,  members  of  the  public  may 
make  oral  statements  at  the  meeting. 
Persons  wishing  to  present  oral 
statements  should  so  notify  the 
Executive  Director  no  later  than  the  day 
before  the  meeting.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  Committee  at  any  time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  L  Brooks, 
USCG,  Executive  Secretary,  NY  Harbor 
Traffic  Management  Advisory 
Committee,  Port  Safety  Office,  Building 
109,  Governors  Island,  New  York,  NY 
10004;  or  by  calling  (202)  668-7834. 

Dated:  December  1, 1988. 

R.L  Rybacki, 

Rear  Admiral  U.S.  Coast  Guard  Commander, 
First  Coast  Guard  District. 

(FR  Doc.  88-28588  Filed  12-12-88;  8:45  am) 
BILLING  CODE  4910-14-M 


Federal  Aviation  Administration 
ISummary  Docket  No.  PE-88-47] 

Petition  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA’s 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 


previously  received,  and  corrections. 

The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA’s 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
date:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  January  4, 1989. 

ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-10), 

Petition  Docket _ _  800 

Independence  Avenue  SW., 

Washington,  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  Room  915G, 

FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132, 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  December  7. 
1988. 

Deborah  E.  Swank, 

Acting  Manager,  Program  Management  Staff. 

Petitions  for  Exemption 

Docket  No.:  24283 

Petitioner:  American  Flyers 

Regulations  Affected:  14  CFR  141.91(a) 

Description  of  Relief  Sought:  To 
extent  Exemption  No,  4419A  that  allows 
petitioner  to  conduct  flight  training  and 
instruction  in  its  approved  courses  of 
training  at  its  satellite  base  located  at 
Houston,  Texas,  and  to  conduct  a  pilot 
ground  school  at  its  facility  in  Farmers 
Branch,  Texas. 

Docket  No.:  25&7\ 

Petitioner:  Rocky  Mountain 
Helicopters,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.63(c) 

Description  of  Relief  Sought:  To  allow 
emergency  helicopter  hospital  service 
without  preparing  the  load  manifest  for 
multiengine  helicopters  operated  by 
petitioner.  Also,  to  provide  for  the  relief 
of  preparing  a  load  manifest  in  duplicate 
containing  information  concerning  the 
load  of  the  aircraft. 

Docket  No.:  060CE 

Petitioner:  Fairchild  Aircraft  Corp. 
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Sections  of  the  FAR  Affected:  14  CFR 
23.3(d) 

Description  of  Relief  Sought:  Petition 
for  exemption  from  S  23.3(d)  to  allow  an 
optional  cabin  attendant  seat. 

Docket  No.:  22451. 

Petitioner.  Air  Transport  Association 
of  America. 

Sections  of  the  FAR  Affected:  14  CFR 
121.613, 121.619,  and  121.625. 

Description  of  Relief  Sought/ 
Disposition:  To  extend  and  amend 
Exemption  No.  3585A,  as  amended, 
granted  to  People  Express  Airlines,  Inc. 
(PEA),  that  allows  P^  to  (1)  dispatch 
and  airplane,  under  IFR,  to  a  destination 
airport;  and  (2)  list  an  alternate  airport 
for  that  destination  airport  when  the 
weather  forecasts  for  either  one  or  both 
of  those  airports  indicate  by  the  use  of 
conditional  words  such  as 
“occasionally,”  “intermittently,” 

“briefly,”  or  “a  chance  of,”  in  the 
remarks  section  of  such  reports,  that  the 
weather  could  be  below  authorized 
weather  minimums  at  the  time  of  arrival, 
provided  that  the  information  contained 
in  the  main  body  of  the  weather  reports 
or  forecasts  used  by  the  certificate 
holder’s  dispatch  center  show,  for  each 
flight  to  be  dispatched,  that  the  weather 
at  the  destination  airport  and  the 
alternate  airport  for  that  destination 
airport,  listed  in  the  dispatch  release, 
will  be  at  or  above  authorized  weather 
minimums  at  the  time  of  arrival.  The 
amendment,  if  granted,  would  grant 
relief  to  ATA  member  airlines  and  any 
other  similarly  situated  Part  121 
certificate  holders. 

Grant,  November  1, 1988,  Exemption  No. 
3585F 

Docket  No.:  2W5G. 

Petitioner.  Aviation  Methods,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.58(c)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  petitioner’s  pilots 
to  complete  100  percent  of  their  required 
pilot-in-command  24-month  biennial 
proficiency  check  requirements  in  an 
FAA-approved  simulator  for  the  ¥-27 [ 
227  aircraft. 

Grant,  November  23, 1988,  Exemption 
No.  4997 

Docket  No.:  25254. 

Petitioner.  Omniflight  Helicopters,  Inc. 

Regulations  Affected:  14  CFR  43.3(g). 

Description  of  Relief  Sought/ 
Disposition:  to  allow  petitioner’s  pilots 
to  replace  medical  oxygen  cylinders  on 
petitioner’s  helicopter  after  such 
cylinders  have  been  depleted. 


Denial,  November  29, 1988,  Exemption 
No.  4999 

Docket  No.:  25560. 

Petitioner.  Lake  Mead  Air.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(b). 

Description  of  Relief  Sought/ 
Disposition:  To  correct  a  typographical 
error  in  Condition  No.  2  in  Exemption 
No.  4968,  that  permits  petitioner  to 
operate  single-engine  airplanes  using  an 
FAA-approved  minimum  equipment  list 
subject  to  certain  conditions  and 
limitations. 

Grant,  November  29, 1988,  Exemption 
No.  4968A 

Docket  No.:  25596. 

Petitioner.  Air  Service  Center,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
141.35(d)(4)(i). 

Description  of  Relief  Sought/ 
Disposition:  to  allow  Mr.  Robert  J. 

Larbes  to  be  designated  as  petitioner’s 
chief  flight  instructor  without  meeting 
certain  experience  requirements  for 
such  designation. 

Denial,  October  31, 1988,  Exemption  No. 
4992 

Docket  No.:  2^7 4Q. 

Petitioner.  Pan  American  World 
Airways,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.411(a)(1).  (2).  (3),  and  (6)  and 
121.413(b)  and  (c). 

Description  of  Relief  Sought:  To  allow 
petitioner  to  utilize  certain  highly 
qualified  pilot  flight  and  simulator 
instructors  from  Aeroformation  for  the 
purpose  of  training  petitioner’s  initial 
cadre  of  pilots  in  the  Airbus  Industries 
A320  type  airplane  on  Toulouse,  Franc, 
without  holding  appropriate  U.S. 
certificated  and  ratings  and  without 
meeting  all  of  the  applicable  training 
requirements  of  Subpart  N  of  Part  121 

Grant,  November  29,  1988,  Exemption 
No.  4998 

(FR  Doc.  88-28673  Filed  12-12-88;  8:45  am] 
BILUNO  CODE  4910-13-M 


Operating  Limitations  at  O’Hare 
international  Airport;  Meeting 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  to  discuss  the  terms  under 
which  air  carriers  and  commuter 
operators  may  use  slots  at  O’Hare 
International  Airport,  including 


provisions  for  operation  outside 
designated  slot  time  periods,  and  to 
discuss  air  carrier  and  commuter 
operator  schedules  which  will  meet 
those  conditions.  The  meeting  is  subject 
to  a  limited  grant  of  antitrust  immunity 
by  the  Department  of  Transportation  for 
meeting  participants. 

date:  The  meeting  will  be  held  on 
Wednesday,  December  14, 1988,  at  10:CX) 
a.m.  The  meeting  will  continue  on 
Thursday,  December  15  if  necessary. 

ADDRESS:  The  meeting  will  be  held  at 
the  Marriott  Crystal  Gateway  Hotel, 

1750  Jefferson  Davis  Highway,  Crystal 
City,  Arlington,  VA. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  L  Bennett,  Manager,  Airspace 
and  Air  Traffic  Law  Branch,  AGC-230, 
Telephone:  (202)  267-3491,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 

Washington,  DC  20591. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  meetings  held  in  Washington,  DC, 
in  March  and  April  1987, 6  air  carriers 
serving  O’Hare  International  Airport 
agreed  to  adjust  their  schedules  at  ORD 
in  order  to  eliminate  scheduling  peaks 
and  to  distribute  flights  more  evenly 
throughout  the  day,  thereby  reducing 
flight  delays.  In  order  to  permit  the 
necessary  scheduling  flexibility,  the 
Federal  Aviation  Administration  (FAA) 
agreed  to  permit  carriers  holding  ORD 
slots  to  operate  a  slot  outside  of  the 
half-hour  time  period  of  that  slot,  subject 
to  certain  limitations.  Air  Traffic  Control 
(ATC)  has  express  authority  to 
authorize  such  exceptions  to  the  High 
Density  Rule  quotas  under  FAR 
93.123(a). 

This  arrangement  was  made  formal  in 
agreements  submitted  to  the  Office  of 
the  Secretary  of  Transportation  and 
approved  on  May  29, 1987  (DOT  Order 
87-5-82).  Two  of  those  agreements,  with 
American  Airlines  and  United  Air  Lines, 
remain  in  effect. 

The  schedules  initially  approved  by 
the  FAA  resulted  in  a  depeaking  of 
schedules  which  reduced  operating 
delays  and  reduced  ATC  workload. 
However,  the  agreements  did  not 
require  FAA  approval  of  subsequent 
schedule  changes.  Since  that  time 
carriers  have  made  incremental  but 
significant  changes  to  the  schedules 
initially  approved. 

As  a  result  of  the  effect  of  current 
operations  on  ATC  resources  in  the 
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Chicago  area,  the  FAA  has  implemented 
traffic  flow  management  procedures  at 
O'Hare  and  Midway  Airports  on  a 
regular  basis  to  ensure  an  operationally 
acceptable  level  of  arriving  traffic.  Also, 
the  FAA  has  recently  completed  a 
System  Safety  and  Efficiency  Review  of 
operations  at  O'Hare  Airport  and  is  in 
the  process  of  implementing  a  number  of 
the  operational  and  procedural 
recommendations  of  that  review. 

In  order  to  further  improve  the 
operational  situation  at  O'Hare,  the 
agency  is  convening  a  meeting  to 
discuss  the  ATC  authorization  to 
schedule  flights  outside  of  designated 
slot  time  periods,  the  conditions  that 
should  apply  to  such  an  authorization, 
and  the  revision  of  air  carrier  and 
commuter  operator  schedules  consistent 
with  those  conditions. 

Public  Meeting 

This  notice  announces  a  meeting  to 
discuss  the  terms  under  which  air 
carriers  and  commuter  operators  may 
use  slots  at  O'Hare  International 
Airport,  including  provision  for 
operation  outside  designated  slot  time 
periods,  and  to  discuss  air  carrier  and 
commuter  operator  schedules  which  will 
meet  those  conditions.  The  meeting  is 
open  to  the  public  and  all  interested 
persons  are  invited  to  attend.  The 
meeting  will  be  held  at  the  Marriott 
Crystal  Gateway  Hotel  in  Crystal  City, 
Virginia.  The  meeting  will  begin  at  10:00 
a.m.  on  December  14, 1988,  and  will 
continue  on  December  15  if  necessary. 

The  Office  of  the  Secretary  of 
Transportation  has  issued  a  limited 
grant  of  discussion  authority  and 
antitrust  immunity  for  air  carriers  and 
commuter  operators  participating  in 
discussions  at  the  meeting.  (DOT  Order 
88-12-12:  December  7, 1988). 

Issued  in  Washington,  DC,  on  December  8, 
1988. 

John  H.  Cassady, 

Assistant  Chief  Counsel,  Regulations  and 
Enforcement  Division. 

[FR  Doc.  88-28672  Filed  12-8-88;  4:38  am) 
BILLING  CODE  4910-t3-M 


National  Highway  Traffic  Safety 
Administration 

Rulemaking,  Research  and 
Enforcement  Programs;  Public 
Meeting 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
action:  Notice. 

summary:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
answer  questions  from  the  public  and 


the  automobile  industry  regarding  the 
agency's  rulemaking,  research  and 
enforcement  programs. 

OATES:  The  agency's  regular,  quarterly 
public  meeting  relating  to  the  agency's 
rulemaking,  research  and  enforcement 
programs  will  be  held  on  January  19, 

1989,  beginning  at  10:30  a.m.  Questions 
relating  to  the  agency’s  rulemaking, 
research  and  enforcement  programs, 
must  be  submitted  in  writing  by  January 
12, 1989.  If  sufficient  time  is  available, 
questions  received  after  the  January  12 
date  may  be  answered  at  the  meeting. 
The  individual,  group  or  company 
submitting  a  question  does  not  have  to 
be  present  for  the  question  to  be 
answered.  The  agency  will  attempt  to 
mail  a  consolidated  list  of  questions 
submitted  by  January  12,  and  issues  to 
be  discussed,  to  interested  persons  by 
January  17, 1989.  This  list  will  also  be 
available  at  the  meeting. 

ADDRESS:  Questions  for  the  January  19 
meeting  relating  to  the  agency’s 
rulemaking,  research,  and  enforcement 
programs  should  be  submitted  to  Barry 
Felrice,  Associate  Administrator  for 
Rulemaking,  Room  5401, 400  Seventh 
Street,  SW.,  Washington,  DC  20590.  The 
public  meeting  will  be  held  in  Room 
2230,  Department  of  Transportation 
Headquarters  Building,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION:  NHTSA 
will  hold  its  regular,  quarterly  meeting 
to  answer  questions  from  the  public  and 
industry  regarding  the  agency’s 
rulemaking,  research,  and  enforcement 
programs  on  January  19, 1989.  The 
meeting  will  begin  at  10:30  a.m.,  and  will 
be  held  in  Room  2230,  Department  of 
Transportation  Headquarters  Building. 
400  Seventh  Street,  SW.,  Washington, 

DC  20590.  The  purpose  of  the  meeting  is 
to  focus  on  those  phases  of  these 
NHTSA  activities  which  are  technical, 
interpretative  or  procedural  in  nature.  A 
transcript  of  the  meeting  will  be 
available  for  public  inspection  in  the 
NHTSA  Technical  Reference  Section  in 
Washington,  DC  within  four  weeks  after 
the  meeting.  Copies  of  the  transcript  will 
then  be  available  at  twenty-five  cents 
for  the  first  page  and  five  cents  for  each 
additional  page  (length  has  varied  from 
100  to  150  pages]  upon  request  to 
NHTSA  Technical  Reference  Section, 
Room  5108,  400  Seventh  Street,  SW., 
Washington,  DC  20590. 

Issued  on  December  8, 1988. 

Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 

(FR  Doc.  88-28659  Filed  12-12-88;  8:45  am) 
BILLING  CODE  28659 


Maritime  Administration 

[Docket  S-843] 

Lykes  Bros.  Steamship  Co.,  Inc.; 

Request  To  Exceed  Its  Contractual 
Maximum  Sailing  Allowance  on  Trade 
Route  13  (U.S.  South  Atlantic  &  Gulf/ 
Mediterranean)  and  To  Exceed  Its 
Maximum  Privilege  Service  Between 
Ports  on  the  U.S.  Atlantic  and  Gulf  and 
Ports  in  Southwest  Asia  From  Suez  to 
Burma 

Lykes  Bros.  Steamship  Co.,  Inc. 

(Lykes),  by  letter  dated  December  8, 

1988,  has  requested  a  one-time  only 
increase  in  its  maximum  annual 
subsidized  sailing  authority  from  48  to 
49  on  its  Trade  Route  13  (U.S.  Atlantic  & 
Gulf/Mediterranean)  service;  and  a  one¬ 
time  only  increase  in  its  maximum 
privilege  service  allowance  from  16  to  17 
on  its  Trade  Route  18  privilege  service 
between  the  U.S.  Atlantic  and  Gulf  and 
ports  in  Southwest  Asia  from  Suez  to 
Burma. 

Lykes  advises  that  its  vessel  Ashley 
Lykes,  Voyage  105,  sailed  outbound 
from  the  U.S.  Great  Lakes  on  a  Line  G 
(Trade  Area  4)  voyage  in  late 
September.  While  en  route  back  to  the 
Great  Lakes,  the  vessel  has  encountered 
very  heavy  seas  in  the  Atlantic  and  has 
been  forced  to  substantially  reduce  its 
speed.  As  a  result  of  these  heavy  seas,  a 
passenger  was  seriously  injured,  and  the 
vessel  was  forced  to  deviate  to  the 
Azores  on  November  30,  where  proper 
medical  care  could  be  provided.  Prior  to 
this  heavy  weather,  the  vessels’s  ETA  at 
Montreal  was  November  25.  After 
sailing  from  Azores,  however,  the 
vessel’s  ETA  at  Montreal  was  revised  to 
December  6. 

The  vessel  has  continued  to  encounter 
bad  weather,  and  as  of  December  8  was 
about  1,300  miles  from  Montreal.  It  is 
now  impossible  for  the  ship  to  meet  its 
schedule  to  load  the  relief  cargo 
destined  for  India  at  three  Great  Lakes 
ports  (Duluth,  Superior  and  Milwaukee), 
and  general  cargo  for  Alexandria  at 
Milwaukee,  prior  to  the  closing  of  the 
Welland  Canal  on  December  24. 
Recognizing  this,  the  U.S.  Department  of 
Agriculture  has  agreed  to  allow  Lykes  to 
load  this  relief  cargo  (approximately 
9,200  metric  tons  of  canned  vegetable  oil 
and  bagged  food  stu^s)  in  the  U.S.  Gulf. 
Lykes  will  bear  the  cost  of  moving  all  of 
the  cargo  from  the  Great  Lakes  to  the 
U.S.  Gulf.  Because  of  the  unusual 
circumstances  surrounding  this 
frustrated  Great  Lakes  vessel  call,  and 
the  need  to  load  this  cargo  at  an 
alternate  port  (Pensacola  ETA 
December  16),  Lykes  requests  a  one-time 
only  increasee  in  its  maximum  subsized 
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sailing  authority  on  Trade  Routes  13  and 
18.  Lykes  advised  that  this  Great  Lakes 
cargo  is  the  only  cargo  the  vessel  will  be 
loading  in  the  U.S.  Gulf.  The  only  other 
cargo  to  be  carried  on  the  vessel  is  to  be 
loaded  at  Baltimore  and  discharged  at 
Alexandria,  Egypt.  This  is  cargo  that  the 
Ashley  Lykes  was  already  scheduled  to 
lift,  and  the  call  at  Baltimore  would,  of 
course,  be  an  unsubsidized  deviation. 

Lykes  avers  that  this  voyage  would 
have  been  abandoned  and  the  relief 
cargo  would  have  probably  moved 
foreign-flag  if  Lykes  had  not  made  the 
commitment  to  provide  substitute 
service,  at  great  additional  cost.  Lykes 
emphasis  that  the  voyage  is  therefore,  in 
reality,  a  Great  Lakes  voyage. 

This  application  may  be  inspected  in 
the  Office  of  the  Secretary,  Maritime 
Administration.  Any  person,  firm,  or 
corporation  having  any  interest  in  such 
request  and  desiring  to  submit 
comments  concerning  the  application 
must  file  written  comments  in  triplicate 
with  the  Secretary,  Maritime 
Administration,  Room  7300,  Nassif 
Building,  400  Seventh  Street  SW., 
Washington,  DC  20590.  Comments  must 
be  received  no  later  than  5:00  P.M.  on 
December  15, 1988.  This  notice  is 
published  as  a  matter  of  discretion  and 
publication  should  in  no  way  be 
considered  a  favorable  or  unfavorable 
decision  on  the  application,  as  filed  or 
as  may  be  amended.  The  Maritime 
Subsidy  Board  will  consider  any 
comments  submitted  and  take  such 
action  with  respect  thereto  as  may  be 
deemed  appropriate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804  (Operating-Differential 
Subsidies). 

By  Order  of  the  Maritime  Subsidy  Board. 
Dated;  December  9, 1988. 
lames  E.  Saari, 

Secretary. 

(FR  Doc.  88-28780  Filed  12-12-88;  8:45  am) 
BILLING  CODE  4910-S1-M 

DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  December  7, 1988. 

The  Department  of  the  Treasury  has 
submittee  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 


addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number.  New. 

Form  Number.  None. 

Type  of  Review:  New  Collection. 

Title:  Laboratory  Test  on  the  Effect  of 
Taxpayer  Assistance  on  Compliance. 

Description:  IRS  needs  quantitative 
data  on  which  to  judge  the  effect  of 
Taxpayer  Assistance.  Data  collected  for 
this  study  will  be  tabulated  and 
analyzed  to  determine  the  e^ect  of 
Taxpayer  Assistance  on  voluntary 
compliance.  The  respondents  will  be  a 
sample  of  taxpayers  who  meet  the 
demographic  profile  of  taxpayers 
contacting  Taxpayer  Assistance. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
600. 

Estimated  Burden  Hours  Per 
Response:  4  hours  30  minutes. 

Frequency  of  Response:  On  Occasion. 
Estimated  Total  Reporting  Burden: 
1,850  hours. 

Clearance  officer:  Garrick  Shear,  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3001,  New  Executive 
Office  Building,  W'ashington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  88-28596  Filed  12-12-88;  8:45  am) 
BILUNG  CODE  4S10-25-M 

Public  information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  December  8, 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 


Internal  Revenue  Service 

OMB  Number  1545-0495. 

Form  Number.  4506-A. 

Type  of  Review:  Revision. 

Title:  Request  for  Public  Inspection  or 
Copy  of  Exempt  Organization  Tax  Form. 

Description:  Form  4506-A  is  used 
either  to  request  a  copy  or  to  inspect  an 
exempt  organization  tax  form.  It  can 
also  be  used  to  request  an  aperture  card 
of  Form  990-PF. 

Respondents:  Individuals  or 
households.  State  or  local  governments. 
Farms,  Businesses  or  other  for-profit 
Federal  agencies  or  employees.  Non¬ 
profit  institutions. 

Estimated  Number  of  Respondents: 

20,000. 

Estimated  Burden  Hours  Per 
Response /Recordkeeping: 
Recordkeeping,  7  minutes;  Learning 
about  the  law  or  the  form,  2  minutes; 
Preparing  the  form,  17  minutes;  Copying, 
assembling,  and  sending  the  form  to  IRS, 
14  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  13,200  hours. 

Clearance  Officer  Garrick  Shear, 

(202)  535-4297,  Internal  Revenue 
Service,  Room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  88-28679  Filed  12-12-88;  8:45  am) 
BILUNG  CODE  4S10-25-M 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  December  8, 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Alcohol,  Tobacco  and  Firearms 

OMB  Number:  1512-0469. 

Form  Number  None. 


50154 


Federal  Register  /  Vol.  53,  No.  239  /  Tuesday,  December  13,  1988  /  Notices 


Type  of  Review:  Extention. 

Title:  Labeling  of  Sulfites  in  Alcoholic 
Beverages. 

Description:  In  a  final  rule  published 
in  the  Federal  Register  on  July  9, 1986  (51 
FR  25012),  the  Food  and  Drug 
Administration  established  10  parts  per 
million  as  the  threshold  for  declaration 
of  sulfites  in  food  and  wine  products. 
The  Bureau  of  Alcohol,  Tobacco  and 
Firearms  on  September  30, 1986, 
published  a  final  rule  {ATF-236)  (51  FR 
34706)  establishing  the  same  threshold 
for  declaration  of  sulfites  in  alcoholic 
beverages. 

Respondents:  Businesses  and  other 
for-profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
4,787. 

Estimated  Burden  Hours  Per 
Response:  40  minutes. 

Frequency  of  Response:  On  occasion. 


Estimated  Total  Reporting  Burden: 
3,159  hours. 

Clearance  Officer:  Robert  Masarsky, 
(202)  566-7077,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  7011, 1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  88-28660  Filed  12-12-88;  8:45  am] 
BILUNG  CODE  4eiO-25-M 


UNITED  STATES  INFORMATION 
AGENCY 

United  States  Advisory  Commission 
on  Public  Diplomacy;  Meeting 

A  meeting  of  the  U.S.  Advisory 
Commission  on  Public  Diplomacy  will 


be  held  in  Room  600,  301  4th  Street,  SW., 
Washington,  DC  on  December  14  from 
11:00  a.m.  to  12  Noon. 

The  Commission  will  meet  with  Mr. 
Carl  Howard,  Deputy  Area  Director, 
Office  of  American  Republics,  for  a 
discussion  of  U.S.  public  diplomacy 
policies  and  programs  in  Latin  America. 

Please  call  Gloria  Kalamets,  (202)  485- 
2468,  if  you  are  interested  in  attending 
the  meeting  since  space  is  limited  and 
entrance  to  the  building  is  controlled. 

Dated:  December  7, 1988. 

Ledra  L.  Didly, 

Staff  Asst,  Federal  Register  Liaison 
(FR  Doc.  88-28676  Filed  12-12-88;  8:45  am) 
BILUNQ  CODE  a230-01-M 


Sunshine  Act  Meetings 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act”  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  date:  11:00  a.m.,  Monday 
December  19, 1988. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2l8t  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Report  of  the  operations  review  of  the 
Division  of  Human  Resources  Management 

2.  Proposals  regarding  a  Federal  Reserve 
Dank's  building  requirments. 

3.  Federal  Reserve  Bank  and  Branch 
director  appointments. 

4.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions]  involving  individual  Federal 
Reserve  System  employees. 

5.  Any  items  carried  forward  from  a 
priviously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  begiiming 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated;  December  9, 1988. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-28764  Filed  12-9-88;  3:50  pm) 
BItXING  CODE  6210-01-U 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  date:  10:00  a.m.,  Friday, 
December  16, 1988. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda: 

Because  of  their  routine  nature,  no 
substantive  discussion  of  the  following 
items  is  anticipated.  These  matters  will 
be  voted  on  without  discussion  unless  a 
member  of  the  Board  requests  that  an 
item  be  moved  to  the  discussion  agenda. 


1.  Preemption  determination  under 
Regulation  CC  (Availability  of  Funds  and 
Collection  of  Checks)  regarding  the  funds 
availability  laws  of  New  Jersey.  (Proposed 
earlier  for  public  comment;  Docket  No.  R- 
0647). 

2.  Cost  of  Federal  Reserve  notes  in  1989. 

Discussion  Agenda: 

3.  Publication  for  comment  of  proposed 
amendments  to  Regulation  Z  (Truth  in 
Lending)  implementing  the  Fair  Credit  and 
Charge  Card  Disclosure  Act  to  require  certain 
disclosures  by  credit  and  charge  card  issuers. 

4.  Proposed  adoption  of  the  Board's  capital 
adequacy  guidelines.  (Proposed  earlier  for 
public  comment;  Docket  No.  R-0628) 

5.  Proposed  1989  Federal  Reserve  Bank 
budgets. 

6.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
beneBt  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington,  DC 
20551. 

CONTACT  PERSON  FOR  MORE 
informahon:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated;  December  9, 1988. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-28683  Filed  12-9-88;  10:14  am] 
BIUING  CODE  6210-0t-M 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS  . 

TIME  AND  date:  Approximately  11:30 
a.m.,  Friday,  December  16, 1988, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 
place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  fOTward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 


announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  December  9, 1988. 

Jamas  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  88-28684  Filed  12-9-88;  10:14  am) 
BILUNO  CODE  6210-01-N 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

TIME  AND  DATE:  10:00  a.m.,  December  la 
1988. 

PLACE:  5th  Floor,  Conference  Room,  805 
Fifteenth  Street  NW.,  Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED 

1.  Approval  of  minutes  of  last  meeting. 

2.  Thrift  Savings  Plan  activities  report  by 
Executive  Director. 

3.  Status  of  legislative  proposals. 

4.  Adoption  of  agency  seal 

CONTACT  PERSON  FOR  MORE 
information:  Tom  Trabucco,  Director, 
or  Catherine  Ball,  Deputy  Director, 
Office  of  External  Affairs,  (202)  528- 
5660. 

Dated:  December  9, 1988. 

Francis  X.  Cavanaugh, 

Executive  Director,  Federal  Retirement  Thrift 
In  vestment  Board. 

[FR  Doc.  88-28736  Filed  12-9-88:  2:49  pmj 
BIIXINO  CODE  6760-01-M 


NATIONAL  MEDIATION  BOARD 

TIME  AND  date:  2:00  p.m.,  Wednesday, 

January  4, 1989. 

PLACE:  Board  Hearing  Room,  8th  Floor, 
1425  K  Street  NW.,  Washington.  DC 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED*. 

1.  Ratification  of  the  Board  actions  taken 
by  notation  voting  during  the  month  of 
December  1988. 

2.  Other  priority  matters  which  may  come 
before  the  Board  for  which  notice  will  be 
given  at  the  earliest  practicable  time. 

SUPPLEMENTARY  INFORMATION:  Copies 
of  the  monthly  report  of  the  Board's 
notation  voting  actions  will  be  available 
from  the  Executive  Director’s  office 
following  the  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Charles  R.  Barnes, 
Executive  Director,  Tel.:  (202)  523-5920. 
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Date  of  Notice:  December  8, 1988. 

Charles  R.  Barnes, 

Executive  Director,  National  Mediation 
Board. 

[FR  Doc.  88-28702  Filed  12-9-88:  2:49  pm] 
BILUNQ  CODE  7S5(H)1-M 

NUCLEAR  REGULATORY  COMMISSION 
DATE:  Weeks  of  December  12, 19,  26, 

1988  and  January  2, 1989. 

PLACE:  Commissioners’  Conference 
Room.  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  December  12 

Thursday,  December  15 
3:30  p.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting] 

a.  Promulgation  of  Final  Rule  Required  by 
the  Omnibus  Budget  Reconcile  tion  Act  of 
1987  (Tentative) 

Week  of  December  19 — ^Tentative 
Monday,  December  19 
10:00  a.m. 

BrieFing  on  Status  of  NUREG-1150  (Public 
Meeting] 

Tuesday,  December  20 
10:00  a.m. 

BrieRng  on  Current  Status  of  Possible  Use 
of  Substandard  Components  in  Nuclear 
Power  Plants  (Public  Meeting] 

2:00  p.m. 

BrieRng  by  DOE  on  High  Level  Waste 
Program  (Public  Meeting] 

Wednesday,  December  21 
11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting]  (if  needed] 

2:00  p.m. 

Periodic  BrieRng  on  Operating  Reactors 
and  Fuel  Facilities  (Public  Meeting] 

Week  of  December  26— Tentative 
Friday,  December  30 
11:30  a.m. 

AfRrmation/Discussion  and  Vote  (Public 
Meeting]  (if  needed] 

Week  of  January  2 — ^Tentative 
Wednesday,  January  4 
10:00  a.m. 

BrieRng  on  Safety  Goal  Implementation 
Plan  (Public  Meeting] 

Thursday,  January  5 
2:00  p.m. 

BrieRng  on  Regulatory  Responsibilities  and 
Schedules  for  the  HLW  Repository 
Program  (Public  Meeting] 


3:30  p.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting]  (if  needed] 

Friday,  January  6 
10:00  a.m. 

BrieRng  on  Staff  Actions  to  Reduce  Testing 
at  Power  (Public  Meeting] 

Note:  AfRrmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  speciRc  items  are  identiRed  and  added 
to  the  meeting  agenda.  If  there  is  no  speciRc 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identiRed  as 
requiring  any  Commission  vote  on  this  date. 

TO  VERIFY  THE  STATUS  OF 
MEETINGS  CALL  (RECORDING)— (301) 
492-0292. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  William  Hill  (301)  492- 
1661. 

William  M.  HilL  Jr., 

Office  of  the  Secretary. 

December  8, 1988. 

[FR  Doc.  88-28763  Filed  12-9-88;  3:49  am] 
BILUNO  CODE  7S90-01-M 

POSTAL  RATE  COMMISSION 

TIME  AND  DATE:  Wednesday,  December 

14, 1988  at  2:30  p.m. 

PLACE:  Conference  Room,  1333  H  Street 
NW.,  Washington.  DC.  20268-0001.  Suite 
300 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  To  discuss 
the  Commission  decision  in  Docket  No. 
C87-2. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Charles  L.  Clapp, 
Secretary,  Postal  Rate  Commission, 
Room  300, 1333  H  Street  NW., 
Washington,  DC  20268-0001,  Telephone 
(202)  789-6840. 

Cyril  J.  Pittack, 

Acting  Secretary. 

[FR  Doc.  88-28686  Filed  12-9-88;  10:22  am] 
BILLING  CODE  771S-01-M 

SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  December  12. 1988. 

Closed  meetings  will  be  held  on 
Tuesday,  December  13, 1988,  at  9:30 
a.m.  and  2:30  p.m.  An  open  meeting  will 


be  held  on  Tuesday,  December  13, 1988. 
at  10:00  a.m. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  also  be 
present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)(4)(8).  (9)(a)  and  (10)  and  17  CFR 
200.402(a)(4),  (8),  (9)(i)  and  (10),  permit 
consideration  of  the  scheduled  matters 
at  closed  meetings. 

Commissioner  Cox,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday, 
December  13. 1988,  at  9:30  a.m.,  will  be: 

Litigation  matter. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Tuesday 
December  13, 1988,  at  10:00  a.m.,  will  be: 

Consideration  of  a  proposed  rule  change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  (“NASD”)  to  deRne  the  term 
professional  trading  account  and  to  prohibit 
NASD  member  firms  from  effecting 
transactions  on  behalf  of  professional  trading 
accounts  using  the  Small  Order  Execution 
System.  For  further  information,  please 
contact  Katherine  England  at  (202]  272-2378. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday, 
December  13, 1988  at  2:30  p.m.,  will  be  : 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  injunctive  actions. 

Settlement  of  injunctive  actions. 

Institution  of  administrative  proceeding  of 
an  enforcement  nature. 

Formal  orders  of  investigation 

Litigation  matters. 

Consideration  of  amicus  participation. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Brent 
Taylor  at (202)  272-2200. 

Jonathan  G.  Katz, 

Secretary. 

December  12, 1988. 

[FR  Doc.  88-28735  Filed  12-9-88;  2:49  pm] 
BILUNG  CODE  MIO-OI-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 

These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP88-140-004] 

Midwestern  Gas  Transmission  Co.; 
Tariff  Filing 

Correction 

In  notice  document  88-28145 
appearing  on  page  49355  in  the  issue  of 
Wednesday,  December  7, 1988,  the 
docket  number  was  incorrect  and  should 
appear  as  set  forth  above. 

BILLIf4G  CODE  150S-01-D 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  177  and  179 

[OPP-260051;  FRL-3384-71 

Food  Additive  Regulations  Concerning 
Pesticide  Residues;  Procedural 
Regulations 

Correction 

In  proposed  rule  document  88-24125 
beginning  on  page  41126  in  the  issue  of 
Wednesday,  October  19, 1988,  make  the 
following  corrections: 

§177.98  [Corrected] 

1.  On  page  41134,  in  the  first  column, 
in  §  177.98  introductory  text,  in  the 
fourth  line,  “date”  should  read  “data”. 

§  179.80  [Corrected] 

2.  On  page  41139,  in  the  second 
column,  in  §  179.80(b),  in  the  seventh 
line,  “pareties”  should  read  “parties”. 

§179.95  [Corrected] 

3.  On  page  41141,  in  the  third  column, 
in  §  179.95(c),  in  the  first  line. 


“whenever”  was  misspelled;  and  in  the 
third  line,  “evidence”  was  misspelled. 

§179.117  [Corrected] 

4.  On  page  41143,  in  the  first  column, 
in  §  179.117(a),  in  the  first  line,  “of  the” 
should  read  “or”. 

BILLING  CODE  1505^)1-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-59264A;  FRL-34864] 

Certain  Chemicals;  Approval  of  a  Test 
Marketing  Exemption 

Correction 

In  notice  document  88-27896  beginning 
on  page  48974  in  the  issue  of  Monday, 
December  5, 1988,  make  the  following 
correction: 

On  page  48974,  in  the  third  column, 
under  SUMMARY,  in  the  fourth  line, 
“section  5(h)(1)”  should  read  “section 
5(h)(1)”. 

BILLING  CODE  1S05-01-D 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-40 

[FPMR  Temp.  Reg.  G-52] 

Use  of  Carrier  Contractor  for  Express 
Smail  Package  Transportation 

Correction 

In  rule  document  88-26981  beginning 
on  page  47191  in  the  issue  of  Tuesday, 
November  22, 1988,  make  the  following 
corrections: 

1.  On  page  47192,  in  the  first  column, 
in  the  paragraph  designated  “a.”,  in  the 
third  line,  “contactors”  should  read 
“contractors”. 

2.  On  the  same  page,  in  the  second 
column,  in  the  paragraph  designated 
“(a)”  in  the  fourth  line,  “with”  should 
read  “within”. 

3.  On  page  47196,  in  the  second 
column,  under  “Texas",  in  the  19th  line, 
“McAllan”  should  read  “McAllen”. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  21  and  36 

[Docket  No.  25034;  Amendment  Nos.  21-63 
and  36-16] 

Noise  Certification  Standards  for 
Propeller-Driven  Small  Airplanes  and 
Propeller-Driven  Commuter  Category 
Airplanes 

Correction 

In  rule  document  88-26887  beginning 
on  page  47394  in  the  issue  of  Tuesday, 
November  22, 1988,  make  the  following 
corrections 

1.  On  page  47394,  in  the  second 
column,  under  B.  Noise  Level  Standard, 
in  the  third  line,  “measure  the”  should 
read  “measure  for”. 

2.  On  page  47395,  in  the  second 
column,  in  the  first  line,  “of  all”  should 
read  “for  all”;  and  in  the  ninth  line,  after 
“in”,  insert  “the”. 

3.  On  the  same  page,  in  the  same 
column,  under  Analysis  of  the 
Amendments,  in  the  1st  paragraph,  in 
the  16th  line,  “mufflers  of’  should  read 
“mufflers  or”;  and  in  the  25th  line, 
“allow”  should  read  “allows”. 

4.  On  page  47397,  in  the  2nd  column, 
under  1.  Microphone  Placement,  in  the 
2nd  paragraph,  in  the  21st  line, 
“certified”  should  read  "certificated”. 

5.  On  the  same  page,  in  the  third 
column,  in  the  eighth  line,  “pilot”  was 
misspelled. 

6.  On  page  47399,  in  the  third  column, 
in  the  ninth  line,  after  “16”,  insert  “test”. 

§  36.9  [Corrected] 

7.  On  page  47400,  in  the  second 
column,  the  heading  of  §  36.9  should 
read  “§  36.9  Acoustical  change: 
Propeller-driven  small  airplanes  and 
propeller-driven  commuter  category 
airplanes.” 

Appendix  G — [Corrected] 

8.  On  page  47401,  in  the  first  column, 
in  Sec.  C36.105(b],  in  the  ninth  line,  after 
“with”,  insert  “the”. 

9.  On  page  47403,  in  the  first  column, 
in  Sec.  G36.201(d)(4),  in  the  first  line, 
remove  “the”. 


BILLING  CODE  150S-01-D 
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